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Court  of  Appeals  of  Kentucky 


JANUARY  TERM,  1900. 


Casb  1 — ^AcnoN  lOB  Rbcotebt  or  DEviai>— Oabch  10. 

Oheny  v.  MitcheU.  |^ 

APPEAL  TBOM  WABBEN  OIBOUIT  OOUKP. 

Judgment  fob  the  plaintut  and  the  defendant  appeals.  AmBMED. 

Descent — ^Bastabds. — Construction  of  sec.  4841,  Ky.  Stats.,  also  sees. 
1400  and  1401. 

Held:  1.  The  word  "issue"  in  sec.  4841  of  the  Ky.  Stats.,  includes 
the  bastard  child  of  its  deceased  mother,  and  such  child  will 
inherit  property,  devised  to  its  mother  by  her  father,  although 
its  mother  may  have  died  prior  to  the  death  of  the  testator. 

2.  Bastards  shall  be  capable  of  inheriting  and  transmitting  an  es- 

tate on  the  part  of,  or  to  the  mother.  This  has  been  the  law  of 
this  State  since  1787.    1  Morehead  &  Brown  Statutes,  p.  561. 

3.  The  word  "issue"  in  sees.  4841,  1400  and  1401  of  the  Ky.  Stats.,  is 

used  in  the  same  sense,  and  means  any  issue  that,  by  statute,  may 
.  Inherit. 

4.  The  original  statute,  in  place  of  the  word  "i^ue"  used  the  words, 

"children  living  at  the  death  of  the  testator,  who  would  have 
taken  as  heir  by  djescent  or  as  distributee."  3  Statute  Laws  of 
Kentucky,  p.  400.  In  the  revision  a  shorter  phrase  is  used  to 
express  the  same  idea. 

SIMS  ft  CXJVINOTON  and  DDWAiRD  W.  MINES  fob  appeuant. 

1.  The  provision  made  by  sec.  18,  chap,  113  of  the  Gen.  Stats.,  for 
the  "issue"  of  a  devisee  or  legatee  who  dies  before  the  testator 
does  not  embrace  an  illegitimate  child  of  such  devisee  or  legatee. 
The  word  "issue"  includes  only  lawful  descendants  unless  a  con> 
trary  intention  clearly  appears.  Qen.  Stats.,  chap.  21,  sec.  21; 
Moore  v.  Moore,  12  B.  Mon.,  655;  Blankenship  v.  Ross,  96  Ky., 
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'  306;  Jenkins  v.  Jenkins,  64  N,  H.,  407;  Kent  and  wife  v.  Barker, 
2  Gray,  635;  2  Jannan  on  Wills,  786;  Orthweln  v.  Thomas,  127 
111.,  564;  Flora  v.  Anderson,  67  Fed.  Rep.,  182;  Williamson  v. 
Adams,  1  Ves.  ft  B.,  422;  Gibson  v.  McNeely.  11  Ohio  St.,  131. 
The  word  "Issue"  Is  not  equlTvilent  to  the  phrase  "lawful  heir." 
Black  V.  Cartmell,  10  B.  Mon.,  1S8;  Phillips  v.  McConlca,  51  N. 
B.  R.,  445. 

2.  The  statute  In  question  was  primarily  intended  to  provide  for  the 
natural  objects  of  the  testator's  bounty — persons  for  whom  pro- 
vision is  made  by  the  statute  of  descent  and  distribution.  Che^ 
nault's  Gdn.,  v.  Chenault's  Eizrs.  8S  Ky.,  83. 

8.  No  provision  being  made  for  illegitimate  grandchildren  by  the 
statute  of  descent  and  distribution,  it  is  not  reasonable  to  sup- 
pose that  it  was  Intended  to  provide  for  such  grandchildren  by 
the  statute  of  wills.    Jackson  v.  Jackson,  78  Ky.,  390. 

4.  The  court  has  not  been  inclined  to  give  a  liberal  construction  eren 

to  6tatutes  relating  to  the  capacity  of  bastards  to  Inherit.  Groan, 
*c..  V.  Phelps'  Admr.,  94  Ky.,  213. 

5.  The  words  "issue"  and  "descendants"  are  used  In  other  parts  of 

the  General  Statutes  to  Include  only  lawful  descendants.  Gen. 
Stats.,  chap.  31,  sec.  2  (Ky.  Stats.,  sec.  1394);  Gen.  Stats.,  chap. 
113,  sec.  19  (Ky.  Stats.,  sec.  4842);  Gen.  Stats.,  cbap.  113,  sec.  25 
(•Ky.  Stats.,  sec.  4848). 

6.  The  fact  that  the  statute  of  1839  provided  for  any  chfld  who 

would  have  taken  as  heir  from  the  devisee  while  the  present 
statute  provides  only  for  the  "issue"  of  such  devisee,  is  signifi- 
cant.    3  Stat.  Laws  of  Ky.,  p.  400. 

JOHN  B.  GRIDER  fob  appellee.     (W,  S.  PRYOR,  of  coimsEL.) 

1.  The  word  "issue,"  as  used  in  sec.  4841,  embraces  all  descendants 

who,  under  the  laws  of  descent,  are  competent  to  inherit  from 
the  devisee,  and  therefore  embraces  the  bastard  child  of  a  female 
devisee. 

2.  The  word  "issue"  in  sees.  4841,  1400  and  1401,  and  the  word  "de- 

scendants," in  sec.  2064,  are  used  in  the  same  sense  and  mean 
such  descendants  as  are  competent  to  take  by  inheritance  from 
the  devisee,  grantee  and  infant  dying  without  issue,  referred  to 
in  said  sections. 

8.  The  purpose  and  effect  of  sec.  463  is  not  to  exclude  such  bastards 
as,  by  sec.  5,  chap.  31,  Gen.  Stats.,  are  made  lawful  heirs  of  the 
mother,  but  to  extend  the  meaning  of  "issue"  beyond  Immediate 
offspring,  so  as  to  include  all  the  lawful  lineal  descendants  of  the 
ancestor. 

4.  If  the  word  "issue"  in  sees.  1400  and  1401  do  not  embrace  the 
bastard  child  of  the  mother,  said  sections  would  be  inconsistent 
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with  sec.  &,  chap.  31,  Gen.  Stats.,  which  says  the  bastard  child 
shall  be  -tis  much  the  heir  of  the  mother  as  if  born  in  lawful  wed- 
lock. 
5.  Under  the  provisions  of  sec.  4841,  the  property  does  not  pass  to 
the  issue  of  the  devisee  by  descent  from  either  the  testator  or 
devisee,  but  directly  and  by  virtue  of  the  will,  aided  by  sec.  4841 
of  the  Statutes. 

Opiniok  of  the  coubt  by  judge  HOB90N — Affibming. 

By  his  will  made  June  28,  1881,  A.  A.  Cherry,  of  War- 
ren county,  devised  his  estate  to  his  daughter,  Mary  An- 
geline  Cherry;  stating  in  the  will  that  he  raised  and 
provided  for  all  his  other  child?ren  as  best  he  could,  and 
desired  that  what  was  left  after  paying  his  debts  and 
funeral  expenses  to  go  to  her.  The  devisee  gave  birth  to 
a  bastard  child,  the  appellee,  EflQe  Mitchell,  in  March,  1891, 
and  a  few  days  thereafter  died.  About  two  weeks  later, 
on  the  12th  of  April,  1891,  the  testator,  A.  A.  Cl^erry, 
died,  and  the  will  above  referred  to  was  duly  probated. 
On  February  3,  1899,  the  appellee,  by  her  statutory  guar- 
dian, filed  this  suit  to  recover  the  testator's  estate  of  hia 
heirs  at  law  and  their  vendee.  Section  4841  of  the  Ken- 
tucky Statutes  provides:  "If  a  devisee  or  legatee  dies 
before  the  testator,  or  is  dead  at  the  making  of  the  will, 
leaving  issue  who  survive  the  testator,  such  issue  shall 
take  the  estate  devised  or  bequeathed,  as  the  devisee  or 
legatee  would  have  done  if  he  had  survived  the  testator, 
unless  a  diflterent  disposition  thereof  is  made  or  required 
by  the  will."  The  only  question  in  the  case  is  whether 
a  bastard  child  comes  within  the  meaning  of  this  pro- 
vision. It  is  admitted  that  appellee,  if  a  legitimate  child, 
would  have  taken  the  estate  devised  to  her  mother;  but 
it  is  insisted  by  the  distinguished  counsel  for  appellant 
that  the  word  "issue,"  in  this  statute,  does  not  include 
an  illegitimate  child.     In  support  of  this  contention  we 
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are  referred  to  section  463  of  the  Kentucky  Statutes, 
which  provides  as  follows:  ^The  word  'issue'  as  applied 
to  the  descent  of  real  es-tate,  shall  be  construed  to  in- 
clude all  the  lawful  lineal  descendants  of  the  ancestor." 
The  purpose  of  this  provision  seem&  to  have  been  to  broad- 
en, not  to  limit,  the  word  ''issue."  The  words  "lawful 
lineal  descendants  of  the  ancestor"  were  apparently  used 
to  designate  all  those  persons  who  might  lawfully  inherit 
the  estate.  Section  1400  provides:  "When  a  person  dies  in- 
testate and  without  issue  having  real  estate  of  inherit- 
ance, the  gift  of  either  of  his  parents,  such  parent,  if 
living,  shall  inherit  the  whole  of  such  estate."  Section 
1401  provides:  "If  an  infant  dies  without  issue,  having 
the  title  to  real  estate,  derived  by  gift,  devise  or  descent 
from  one  of  his  parents,  the  whole  shall  descend  to  that 
parent  and  his  or  her  kindred,"  ^tc.  Section  1397,  relat- 
ing to  bastards,  is  not  the  same  as  the  Greneral  Statutes 
which  were  in  force  when  this  estate  vested.  Section  5, 
c.  31,  General  Statutes,  provided:  "Bastards  shall  be  capa? 
ble  of  inheriting  and  transmitting  an  inheritance  on  the 
part  of  or  to  tlie  mother."  This  provision  has  been  the  law 
of  this  State  since  the  act  of  1787.  See  1  Morehead  & 
Brown's  St.,  p.  561.  The  settled  legislative  policy  hav- 
ing been  for  so  many  years  to  allow  bastards  to  inherit 
from  their  mother,  we  think  it  clear  that  it  was  never  in- 
tended by  section  1400,  quoted  above,  that  if  a  woman 
died  intestate,  leaving  a  bastard  child,  and  having  real 
estate  of  inheritance  the  gift  of  either  of  her  parents, 
such  parent,  if  living,  should  take  the  estate  in  preference 
to  the  child.  It  is  equally  clear  that  if  the  mother  of  a 
bastard  died  in  infancy,  having  title  to  real  estate  derived 
by  gift,  devise,  or  descent  from  one  of  her  parents,  the 
estate  should  descend  to  the  bastard  and  not  to  her  i)ar- 
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entn.  Any  other  confltruction  would  do  violence  to  the 
clearly  expressed  legislative  intent,  running  through  sub- 
stantially the  entire  history  of  the  State,  that  bastards 
may  inherit  from  their  mothers.  But  we  see  no  reason 
for  giving  the  word  "issue"  in  section  4841  a  diflPerent 
meaning  from  that  in  seetiops  1400  and  1401.  We  think 
they  all  use  the  word  in  the  same  senee,  and  include  any 
issue  that  by  statute  may  inherit.  The  original  statute 
in  place  of  the  word  "issue''  used  the  words  "children 
living  at  the  death  of  the  testator  who  would  have  taken 
as  heir  by  descent  or  as  distributee."  3  St.  Laws  Ky.. 
p.  400.  In  the  revision  the  purpose  seems  not  to  have  been 
so  much  to  change  the  statute,  as  to  substitute  a  shorter 
phrase  to  express  the  same  idea.  Section  2063^ 
Kentucky  Statutes,  provides  that,  when  a  patent 
is  issued  or  a  deed  made  to  a  person  who 
is  dead,  the  heirs  of  the  patentee  or  vendee  shall 
take  the  title  as  though  named  in  the  patent  or  deed. 
Section  2064  provides  that  where  one  of  a  class  to  whom 
an  estate  is  devised  shall  die  before  the  testator,  and^ 
others  survive  him,  the  share  of  the  decedent  shall  go  to 
his  descendants,  unless  a  different  disposition  is  made  by 
the  devisor.  We  think  all  these  provisions  mean  the  same 
persons,  whether  desfigwated  as  "heirs,"  ^^descendants," 
or  "issue."  Any  other  construction  would  destroy  the 
harmony  of  the  revision  as  a  whole,  and  make  exceptions 
for  which  no  solid  reason  in  justice  can  be  perceived.  We 
are  therefore  of  the  opinion  that  api)ellee  took  the  estate 
devised  to  her  mother  by  the  testator,  and  the  judgment 
of  the  court  below  being  in  accord  with  these  views  is 
afiftrmed. 
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OaSB    2 — iNpICTlCENT    FOR    FaILUBE    OF    OOBPOBATION    TO    FiLE    STATIX 

UEST  m  Office  of  Sec&etaby  of  State  Before  Cabrtino  on 
BusiNEse  IN  Kentucky — March  10. 

Knoxville  Nursery  Oo.  v.  Oommonwealth 


,jj^  »!  of  Kentucky. 

/^     911 

""^^^  appeal  from  crittenden  circuit  court. 

Judgment  of  conviction  in  lower  court.    Affirmed. 

Sufficiency   of  Indictment    in    Designation   of    Offense — ^Excep- 
tions Not  Negatived  in  Indictment — Competency  of  EMdence — 
'Admissions — ^Failure  Of  Bill  of  Exceptions  to  Show  Miscon- 
duct OF  -Counsel. 

Held:  1.  As  it  is  sufiEk^ient,  in  an  indictment  for  a  statutory  ofTense 
for  which  there  is  no  generally  known  name,  to  designate  the 
OfTense  by  a  ibrief  general  description  in  the  language  of  the 
statute,  an  indictment  under  Ky.  Stat.,  sec.  571,  which  accuses 
defendant  "of  the  ofTense  of  carrying  on  business  in  this  State 
without  filing  in  the  Secretary  of  State's  office  a  statement  giving 
location  of  its  office  or  offices  in  this  State,  and  the  name  of  !ts 
agents  upon  whom  process  could  be  served,"  sufflc^lently  desig- 
nates the  offense  charged. 

2.  The  averment  that  defendant  "did  unlawfully  carry  on  its  busi- 

ness of  selling  fruit  trees  and  delivering  them  to  various  parties 
in  Crittenden  county"  sufficiently  negatives  the  idea  that  defend- 
ant was  a  foreign  Insurance  company. 

3.  A  certificate  filed  by  defendant  in  the  office  of  the  Secretary  of 

State,  which  was  a  declaration  by  defendant  of  its  existence  as 
a  foreign  corporation,  though  not  the  strongest  possible  evidence 
of  that  fact,  was  n<ot  for  that  reason  secondary  evidence,  as  ft  did 
not  presuppose  greater  evidence,  but-  was  competent  as  primary 
evidence  of  an  admission  by.  defendant. 

4.  Defendant  can  not  escape  punishment  by  showing  that  ft  filed 

the  required  crtatement  before  delivering  the  goods  it  had  sold, 
tthe  execution  of  the  oontracts  of  sale  being  the  carrying  on  of 
business. 

5.  There  can  be  no  reversal  for  the  misconduct  of  counsel  in  argu- 

ment, where  the  language  complained  of  does  not  appear  in  the' 
bill  of  exceptions,  but  is  stated  merely  in  the  gnounds  for  a  new 
trial. 
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JAMBS  A.  MOORE,  JOHN  A.  MOORE  and  A  C.  MOORE  FOtf  appel- 

ULNT. 

1.  Demurrer  should  have  'been  sustained  to  the  indictment,  l)ecause 

the  name  of  the  offense  is  not  given  in  the  aocusatory  part  of  the 
indlctm-ent;  and 

2.  Because  the  indictment  fails  to  allege  that  the  defendant  company 

is  not  a  foreign  insurance  company.  06m.  v.  Smithers,  8  Ky. 
Law  Rep.,  612;  Com.  y.  iBlerman,  13  Bush,  348. 

3.  The  court  erred  in  tpermitting  to  be  read  to  the  jury  the  certifi- 

cate of  «the  Secretary  of  State  of  Kentucky  as  evidence  that  ap- 
pellant was  a.  corporation,  doing  business  under  the  lawe  of  the 
State  of  Tennessee. 

4.  The  court  -erred  in  permitting  the  attorney  for  (the  Commonwealth 

against  the  objection  of  the  defendant,  to  state  In  his  argument: 
to  the  Jury  that, the  defendant  had  been  'doing  business  in  this 
iState  for  ten  years,  and  after  It  had  been  caught,  it  slipped  up 
to  Frankfort,  and  filed  a  statement  with  the  Secretary  of  State, 
dating  it  back  so  as  to  cover  the  offense  charged. 

ODIPTON  J.  PRATT,  Attobney-General  fob  appellee. 

1.  Where  there  is  no  generally  known  name  for  a  statutory  ofTense, 

an  indictment,  under  the  etatute,  in  designating  the  offense, 
should  give  a  brief  general  description  in  the  language  of  the 
statute,  which  is  done  in  this  case.  Gravel  Road  Co.  v.  Com.,  14 
Ky.  Law  Rep.,  812. 

2.  The  indictment  accuses  j;he  defendant  of  carrying  on  business  In 
.  this  State,  without  filing  in  the  office  of  the  Secretary  of  State, 

a  statement,  giving  k)eation  of  its  office  in  this  State,  and  the 
name  of  its  agents  upon  whom  process  could  be  served.  This  is 
sufficient.  Sulzer  v.  Com.,  4  Ky.  Law  Rep..  365;  White  v.  Com., 
9  Bush,  179. 

3.  A  copy  of  any  record,  ifiled  or  lodged  with  the  Secretary  of  State, 

is  competent  evidence.    Kentucky  Statutes,  sec.  1©27. 

4.  The  proof  showed  the  sale  of  fruit  trees  by  the  authorized  agents 

of  defendant  long  befiore  the  filing  of  the  certificate  with  the 
Secretary  of  Slate;  the  fact  that  the  trees  were  not  deHvered 
until  after  the  filing  of  the  .certificate  will  not  excuse  the  defend- 
ant. 

5.  There  is  no  evidence  in  the  record  of  the  objectionable  language 

complained  of  as  having  been  used  by  the  attorney  for  the  Com- 
monwealth. 

.    .  AUTHORITIES  CITED. 

Com.  V.  Slaughter,  12  Ky.  Law  Rep.,  893. 
Daviess  Gravel  Road  Co.  V.  Com,;  14  Ky.  Law  Rep.,  812. 
Sulzer  V.  Com.,  4  Ky.  Law  Rep.,  365. 
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White  V.  Com.,  9  Bueh,  179. 
Ky.  Stats.,  sees.  571  and  1627. 
Vowels  V.  Com.,  83  Ky.,  193. 
Johnson  v.  Com.,  9  Bush,  224. 
Kean  v.  Coul,  10  Bush,  190. 
Patterson  v.  Com.,  86  Ky.,  318. 

Opinion  oif  the  coubt  bt  JUDGB  DuRESLiLE — AFvntinNo. 

Appellant  wa»  Indicted  under  section  571,  Kentucky 
Statutes,  which  provides  that  "all  corporations  except  for- 
eign insurance  companies  formed  under  the  laws  of  this  or 
any  other  State,  and  carrying  on  any  business*  in  thte 
State,  shall  at  all  times  have  one  or  more  known  places  of 
business  in  this  State,  and  an  authorized  agent  or  agents 
thereat,  upon  whom  process  can  be  served;  and  it  shall 
not  be  lawful  for  any  corporation  to  carry  on  any  busi- 
ness in  this  State  until  it  shall  have  filed  in  the  oflftce  of 
the  Secretary  of  State  a  statement,  signed  by  its  presi- 
dent or  secretary,  giving  the  location  of  its  office  or  of- 
fices in  this  State,  and  the  name  or  names  of  its  agent  or 
agents  thereat  upon  whom  process  can  be  served,"  etc. 

It  is  urged,  as  ground  of  reversal  of  the  judgment  of 
conviction,  that  the  demurrer  to  the  indictment  should 
have  been  sustained  because  it  did  not  properly  name  the 
offense  in  the  language  of  the  statute,  and  because  in  de- 
scribing the  defendant  as  a  foreign  corporation  it  failed 
to  state  that  it  was  not  a  foreign  insurance  company.  We 
do  not  regard  either  of  these  objections  as  tenable.  The  in- 
dictment gives  "a  brief  general  description  in  the  language 
of  the  statute"  by  the  words,  "accuse  the  Knoxville  Nur- 
sery Company  of  the  offense  of  carrying  on  business  in 
this  State  without  filing  in  the  Secretary  of  Staters  of* 
flee  a  statement  giving  location  of  its  office  or  offices  in 
this  State,  and  the  name  of  its  agents  upon  whom  process 
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coald  be  served."  The  deBcription  of  the  offense  seems  to 
Q8  to  be  ample,  under  the  ruling  in  Daviess  Oravel-Boad 
,Co,  V.  Commonwealth,  14  Kj.  Law  Bep.,  812.  The  other 
objection,  that  no  words  of  exclu-sion  were  used  as  to 
defendant  being  a  foreign  insurance  company,  seems  to 
be  met  by  the  averment  that  the  defendant  "did  unlaw- 
fully carry  on  its  business*  of  selling  fruit  trees  and  de- 
livering them  to  various  parties  in  Crittenden  county,'' 
etc.,  which  we  think  suflftciently  negatived  the  idea  that 
the  defendttnit  was  a  foreign  insurance  company. 

It  is  next  objected  that  the  court  erred  in  permitting 
incompetent  evidence  to  go  to  the  jury,  viz.:  a  certified 
copy  of  a  statement  of  appellant  filed  in  the  office  of  the 
Secretary  of  State  in  May,  1898,  the  year  following  that 
in  which  the  sales  and  deHveries  were  proved  to  have  beeli 
made,  but  bearing  date  October  15,  1897,  after  the  sales, 
but  before  the  delivery:  it  being  urged  that  the  certificate 
wafi  not  the  best  evidence  of  the  fact  that  appellant  was 
a  foreign  corporation,  but  was  secondary  evidence, — the 
certificate  filed  with  the  Secretary  of  State  of  Tennessee, 
where  the  original  articles  of  incorporation  were  filed, 
being  primary  evidence.  But  the  certificate  of  the  com- 
pany itself,  signed  by  its  duly-authorized  officers,  was  not 
secondary  evidence  of  the  incorporation.  It  was  a  diflPer- 
ent  kind  of  primary  evidence.  The  certificate  filed  in  the 
office  of  the  Secretary  of  State  was  a  declaration  by  the 
defendant  of  its  existence  as  a  foreign  corporation,  a  fact 
to  be  proven  against  it,  and  was  therefore  admissible  to 
prove  that  fact  against  it,  as  a  voluntary  declaration  al- 
ways may  be  against  a  defendant.  It  may  be  that  a  mere 
admission  would  not  be  the  ^^strongest  possible  assur- 
ance" of  its  existence  as  a  foreign  corporation,  and  that 
the  original  articles  would  be;  but  that  is  not  the  criterion. 
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the  rule  being,  not  tblit  ibe  atrongest  possible  assurance 
sfiall  be  required,  "but  that  no  evidence  shall  be  admitted 
which  presupposes  greater  evidence  in  the  party's  Ifavop.'* 
U.  S.  V.  Reyburn,  31  U.  S.,  352,  8  L.  Ed.,  424;  Com.  v.  Kini- 
son,  4  Mass.,  646;  Rice,  Ev.,  sec.  28.  The  usual  distinction 
between  the  best  and  secondary  evidence  is  illustrated  by 
the  production  of  a  copy  of  an  original  document,  the  fail- 
ure to  produce  which  is  not  legally  explained.  As  this 
evidence  had  been  introduced,  as  well  as  evidence  of  the 
carrying  on  of  business  in  Crittenden  coui^y,  it  would 
have  been  error  to  give  the  peremptory  instruction  asked. 

Instruction  No.  1  correctly  gave  the  law  upon  the  facts 
shown  before  the  jury.  Appellant  offered  evidence,  which 
was  excluded,  that  it  had,  on  October  15,  1897,  mailed  to 
the  office  of  the  Secretary  of  State  the  original  statement, 
a  duplicate  of  whith  was  subsequently  filed  in  that  oflBce 
in  May,  1898.  The  effect  of  that  evidence,  and  the  pro- 
priety of  the  instruction  based  upon  it  and  offered  by  ap- 
pellant, need  not  be  considered;  for  if  it  had  been  filed  on 
October  15,  1897,  that  was  after  appellant  had  carried  on 
business  in  the  State  of  Kentucky  by  making  numerous 
contracts  for  the  sale  and  delivery  of  fruit  trees.  The 
execution  of  a  contract  of  sale  is  as  much  carrying  on 
business  as  the  delivery  of  the  goods. 

Complaint  is  also  made  of  certain  highly  inflammatory 
remarks  alleged  to  have  been  made  by  the  Commonwealth's 
Attorney  upon-the  subject  of  corporations  in  general,  and 
reflections  upon  the  conduct  and  methods  of  the  corpora- 
tion, drawn  from  the  contents  of.  a  document,  the  consid- 
eration of  Which  as  evidence  by  the  jury  had  been  restrict- 
ed solely  to  showing  the  date  of  a  transaction.  The  lang- 
uage charged  is  highly  improi)er,  and  its  permission,  we 
tthink,  would  be  reversible  error.    But  the  bill  of  excep- 
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tions  does  not  show  it  was  used.  The  bill  9hows  only  that 
this  language  was  set  up  as  one  of  the  grounds  for  new 
trial,  i.  e.,  that  appellant  in  his  grounds  for  new  trial  said^ 
the  Commonwealth's  Attorney  used  the  language.  This 
is  not  sufficient. 
For  the  reasons  given,  the  judgment  is  affirmed. 


Case  3 — ^Action  bt  Edmonia  Mabtin  Against  the  Mutual  Benstit 
(LiFB  Ins.  Co.  on  a  Policy  of  LeiFS  Insurance — Mabch  10. 

Mutual  Benefit  Life  Insurance  Oo-  v.  Martin. 

Judgment  fob  Plaintiff  and  Defendant  Appeals.    Eevebsed. 

appeal  fbom  franklin  circuit  court. 

Presumption  of  Death  from  Absence — Burden  of  Proof — Instruc- 
tions— QoiNG  Into   Prohibiisd  Territory— Waiver. 

Held:  1.  Kentucky  Statutes,  section  16<3d.  which  proviaes  that,  "if  any 
person  who  shall  have  resided  in  this  9tate  go  from  and  do  not 
return  to  this  State  for  seven  euccessive  years  he  shall  he  pre- 
sumed to  be  dead  in  any  case  wherein  his  death  fihall  come  in 
question,  unless  proof  be  made  that  he  was  alive  within  that 
flme/'  applies  where  the  person  leaving  the  Stafte  is  absent  for 
eeven  consecutive  years  after  he  is  last  heard  from;  the  burden 
then  being  thrown  on  the  other  party  to  prove  tiiat  the  person 
is  alive. 

2.  The  fact  that  a  j)er8on  who  has  been  thus  absent  from  the  Stat^ 

wHhout  being  heard  from  for  seven  consecutive  years  is  a  fugi- 
tive from  justice,  does  not  prevent  the  applicatfon  of  the  jstatute 
as  a  matter  of  law;  but  thsit  fact  is  Admissible  in  evidence  to 
ret)ut  the  presumption  of  death. 

3.  Under  our  system  of  trying  cases,  if  thei'e  is  any  evidence  in  sup- 

port of  an  issue,  it  must  be  submitted  to  a  jury,  and  we  think 
it  a  sounder  a^d  better  rule  to  leave  the  question  of  deaths  in  all 
these  cases  to  be  found  by  the  jury  on  all  the  fbcts  in  the  case. 

4.  In  an  action  on  a  policy  oi  life  insurance  it  was  error  to  instruct 

the  Jury  to  find  for  plaintiff  if  they  believed  from  the  testimony 
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that  insured  had  left  the  State  more  than  seven  years  before  the 
laclion  was  brought,  and  for  seyen  years  continuously  bad  not 
returned  to  the  Btate,  or  been  heard  from;  but  the  court  should 
have  told  the  Jury  that  the  presumption  of  death  arising  from 
these  facts,  if  they  existed,  might  be  rebutted  by  the  proofs  and 
that  they  «hould  consider  all  the  circumstances  attending  the 
departure  of  assured,  and  the  reasons  for  his  absence,  if  any,  and 
that  it  was  a  question  for  them,  on  all  the  evidence,  whether  he 
was  alive  or  dead  when  the  euit  was  filed. 

5.  The  couit  properly  instrudted  the  jury  that  the  policy  was  not 

avoided  by  the  insured  going  to  China  and  Japan,  even  though 
in  violation  V)f  the  terme  of  the  policy,  the  evidence  being  Buffl- 
clent  to  show  a  waiver. 

6.  THie  policy  was  not  forfeited  by  the  temporary  stay  of  insured  in 

certain  localities  in  which  the  policy  prohibited  him  from  re- 
siding. 

7.  The  fact  that  the  policy  stipulated  that,  shtould  the  assured  sur- 

vive July  1,  1898,  a  fractional  part  of  the  "policy  should  be  paya- 
ble to  him,  his  executors  and  assigns,  does  not  preclude  the 
beneficiary,  who,  in  the  absence  of  the  assured,  has  paid  the 
premiums  up  to  that  time,  from  recovering  the  full  amount  of 
the  policy  upon  the  presumption  of  the  death  of  the  assured  be- 
cause of  his  absence  from  the  iState  for  seven  year^  without 
*being  heard  from,  as  the  assured,  should  he  turn  out  to  be  alive, 
would  be  estopped  to  make  any  claim  under  the  policy. 

8.  The  beneficiary  lo^  no  right  by  continuing  to  <pay  the  premiums 
^      during  the  absence  of  the  assured. 

JOHN  W.  RODMAN  Airo  DODD  A  DODD  iPOR  appezxant. 

1.  Section  1639  of  Kentucky  Statutes,  that  provides  the  conditions 
upon  which  the  death  of  any  person  will  be  presumed,  after  an  ab- 
sence of  seven  successive  years,  supersedes  the  common  law. 
Sec.  233  Ky.  Con. 

t.  Section  1630  of  Kentucky  Statutes  does  not,  nor  does  the  common 
law  of  presumptive  death  from  seven  years  absence,  apply  to  a 
fugitive  from  justice.  71  Fed.  Rep.,  258,  N.  W.  Mut.  Life  Ins.  Co. 
V.  Stevens;  71  Fed.  Rep.,  268,  Bankers'  Life  Ass'n  v.  Stevens;  19 
Fed.  Rep.,  68,  Sensenderfer  v.  Pac.  Mut.  Life  Ins.  Co.;  9  N,  Y. 
Supp.,  639,  In  re  Miller's  Estate;  73  Miss.,  417,  Manley  v.  Patter- 
son (55  Am.  State  Reps.,  543  and  notes) ;  12  Mo.  App.,  413,  Dick- 
ens V.  Miller. 

3.  The  rule  that  a  man's  death  is  to  be  4>resumed,  «ifter  an  interval 
of  seven  years  since  he  was  last  heard  of,  admits  of  exceptions, 
and  the  court  is  bound  to  consider  the.clrcutnstances  o^  the  par- 
ticular case,  In  order  to  see  whether  the  preeumptlon  fairly 
arises.     5  Irish  Rep.  Eq.,  1,  McMahan  v.  McElroy;  28  S.  W.  Rep., 
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860  (Mo.  Sup.  CL),  Flood  v.  Growney;  12  Mo.  App..  413  Dicken« 
V.  Miller. 

4.  A  person  ought  not  to  be  presumed  to  1>e  dead,  from  the  fact  of 

his  not  having  been  heard  of  for  seven  years,  if  the  other  cir- 
cumG^nces  of  the  case  render  it  probable  that  he  would  not  be 
heard  of  though  living.  14  Simon's  Rep.,  28  (High  Court  Chan- 
cery) Watson  V.  England;  9  N.  Y.  Supp.,  639.  In  re  Miller's  Es- 
tate; 12  Mo.  App.,  413,  Dickens  v.  Miller. 

5.  A  fugitive  from  Justice  is  a  person  who  hae  ndt  the  right  of  tree 

locomotion,  and  any  person  relying  on  the  death  of  such  a  per- 
son, has  the  burden  of  proving  ft.  without  the  aid  of  any  statute 
or  the  .common  law.  73  Miae.,  417,  Manley  v.  Patterson  (G5  Am. 
'State  Reps.,  543);  .9  N.  Y.  Supp.,  639',  In  re  Miller's  Estate,  and 
authorities  therein  cited). 

6.  A  person  who  pays,  or  causes  to  be  paid,  all  the  premiums  accru- 

ing or  to  accrue  on  a  life  insurance  policy,  in  the  absence  of  an 
allegation  of  mi^ake,  is  estopped  from  claiming  that  the  as- 
sured was  dead  when  such  payments  were  made;  and  where  dUch 
payments  convert  the  policy  from  an  ordinary  life  to  an  en- 
dowment .policy,  the  death  of  the  beneficiary  in  the  converted 
policy  can  not  be  presumed,  regardless  of  how  long  he  may  have 
been  absent  from  the  State  and  unheard  of.  1&4  U.  S.  38-51, 
Scott  V.  McNeal. 

7.  It  is  not  (Competent  for  a  State,  by  a  law  decllaring  a  Judicial  de- 

termination that  a  man  la  dead,  made '  in  his  absence,  and  with- 
out notice  to  or  process  against  him,  conclusive  for  the  purpiose 
of  dive^ing  him  of  his  property,  and  vesting  it  in  another,  as 
same  w^uld  violate  the  14th  amendment  of  the  Federal  Cbnsti- 
tion.  1  Am.  and  E«ng.  Enc.  of  Law,  41,  note  1  .and  cases  therein 
cited  In  addition  to  the  authorfties  hereinbefore  cited. 

IRA  JULIA«N,  ATTORNEY  FOR  AFFELXEE  AND  W.  S.  PRYOR  OF  COUNSEL. 

1.  The  common  law  and  statutory  presumption  Kjrf  death,  prima  facie, 

ftpiply  to  all  unheard  of  absentees,  fugitives  from  Justice  as  well 
as  others,  because  it  is  an  arbitrary  rule  of  limitation,  based 
chiefly  on  grounds  of  pubTlc  policy  and  not  on  probability  of 
death.  Eagle  v.  Emmet,  4  Bradford,  N.  Y.,  117;  Essay  on  Pre- 
sinnptions  of  Death,  2  Ky.  Law  Rep.,  83;  Hancock  v.  Ins.  Co.,  62 
Mo.,  34;  Ineurance  Oo.  v.  Stevens,  71  Fed.  Re^.,  268;  Greenleaf 
on  Evidence  (Lewis*  Ed.),  vol.  1,  «ec.  41;  Best  on  Presumptions, 
sec.  140;  Bailey's  Onus  Proband!,  p.  75;  Am.  ft  Eng.  Enc.  of 
Law,  vol.  19,  p.  46. 

2.  Acceptance  of  premiums,  after  knowledge  of  facts  which  forfeit 

the  policy,  is  a  waiver  of  the  policy.  Hence,  instruction  No.  4 
was  proper.     Joyce  on  Insurance,  vol.  1,  sec.  542;  Germania  Ins. 
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Co.  T.  Rudgate,  &c.»  SO  Ky.,  223;  Nat.  Mut.  Ben.  Society  v.  Jones, 
^4  Ky..  110;  Walsh  v.  Aetna  Ins.  Co.,  30  la.,  1^3. 

If  defendant  desired  to  take  precaution  againitft  possible  atition 
of  Tate's  per^nal  representative,  after  July,  1888,  if  alive  at 
that  date,  ft  should  have  raised  ithe  question  of  defect  of  parties 
defendant,  by  plea  or  special  demurrer  in  the  circuit  court,  but 
thut  question  can  not  be  urged  for  the  flrdt  time  in  this  court. 
IMoAllister  v.  Savings  Bank,  80  Ky.,  684;  Simrali  v.  City  of  Cov- 
ington, 16  Ky.  Law  Rep.,  770. 

OFUflON  OF  THE  COUBT  BT  JUDGB  HOBSON— 'Revebsino. 

On  July  24,  1883,  appellant  issued  a  policy  of  in&mranee 
on  the  life  of  James  W.  Tate,  payable  to  his  wife  and  chil- 
dren at  his  death.  The  amount  of  the  policy  was  |5,000, 
and  it  was  to  be  a  paid-up  policy  after  fifteen  annual  pay- 
ments. On  June  30,  1897,  appellee,  Edmonia  Martin,  filed 
this  suit  to  recover  of  appellant  the  amount  of  the  policy, 
alleging  ttiat  she  was  the  only  surviving  child  of  the  in- 
sured; that  his  wife  was  dead.  She  also  averred  that  the 
assured  was  dead,  alleging  that  on  the  16th  of  March,  1888, 
he  had  left  his  home  in  Frankfort,  Ky.,  and  gone  from  the 
State,  and  had  not  returned  since, — a  period  of  seven  suc- 
cessive years;  that  his  reliations  to  his  family  were  always 
pleasant  and  unusually  happy,  and  there  had  been  no  cause 
to  change  those  relations;  that  he  was  last  heard  from  on 
December  12,  1888,  and  that  his  absence  from  the  State 
without  being  heard  from  had  been  continuous  from  that 
time.  Appellant  filed  an  answer  in  which  it  denied  that 
the  assured  was  dead.  It  alleged  that  for  many  years  prior 
to  his  leaving  the  State  he  had  been  Treasurer  of  the  State 
of  Kentucky;  that  as  such  he  had  embezzled  a  large  amount 
of  money  belonging  to  the  State,  and  in  June,  1888,  was 
indicted  for  the  crime  of  embezzlement;  that  on  account  of 
this  offen«e  he  had  fled  from  the  State,  in  the  full  vigor 
of  health,  to  avoid  impending  disgrace  and  punishment; 
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that  he  had  since  concealed  himself  tq  avoid  arrest  as  a 
fugitive  from  justice ;  that  a  reward  of  |5,000  had  been  of- 
fered for  his  apprehension  and  delivery  to  the  jailer  of  the 
county,  and  that  it  was  for  this  reason  he  had  remained 
absent  from  the  State.  Appellant  also  relied  on  a  clause 
in  the  policy  forbidding  the  assured  to  reside  in  certain 
localities,  clain[iing  that  thereby  the  policy  had  been  for. 
felted.  It  was  also  stipulated  in  the  policy  that,  should 
the  assured  survive  July  1,  1898,  the  amount  of  f2,000 
should  be  payable  to  him,  his  executors  and  assigns.  Ap- 
pellant alleged  that  the  amount  due  on  the  policy  was, 
under  this  clause,  payable  to  him  or  hii^  assigns,  and  denied 
for  this  reason  all  liability  to  appellee.  The  issues  formed 
by  the  pleadings  were  submitted  to  a  jury,  who  found  fo* 
the  appellee,  and  judgment  was  entered  by  the  court  on 
the  verdict 

The  proof  introduced  on  the  trial  substantially  establish- 
ed  the  facts  alleged  in  the  answer  as  to  the  circumstances 
under  which  Tate  left  the  State.  It  also  showed  that  he 
was  then  fifty-seven  years  of  age;  that,  after  leaving  the 
State,  he  wrote  to  his  wife  and  daughter  regularly  until 
December,  1888.  The  first  of  these  letters  was  written 
from  British  Columbia;  the  next  from  a  steamer  on  the  way 
to  Japan;  several  from  Japan,  where  he  seems  to  have  re* 
mained  for  some  time,  and  then  to  have  gone  to  China.  He 
finally  returned  to  Japan,  and  from  there,  in  November, 
1888,  he  came  to  Tacoma,  Wash.  His  last  letter  was  writ- 
ten from  San  Francisco,  Cal.,  December  3,  1888.  In  this  let- 
ter he  speaks  of  having  had  a  miserable  cold;  says  he  writes 
a  few  lines  as  he  passes  along,  and  will  write  again  in  a 
short  time.  He  was  then,  according  to  his  letter,  going 
through  California  to  the  Territories,  and  said  he  would 
write  them  where  to  address  him.    After  this  he  was  not 
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heard  of  an;  more.  He  had  written  at  regnlar  intervals 
on^^e  or  twice  a  month  up  to  thia  time.  Hia  letters  are  full 
oi^  affection  for  his  wife,  daughter  and  grandchild,  and  ex- 
hibit the  most  devoted  family  relationship.  It  further  ap- 
pears from  them  that  he  had  lost  considerably  in  weight 
since  leaving  home,  and  was  anxiously  hoping  to  be  able  to 
return.  The  proof  also  showed  that  very  recently  an  el- 
aborate efifort  had  been  made  by  Tate's  friends  to  secure  a 
lAardon  for  him  from  the  Governor;  buft  the  appellee  testi- 
fied that  she  had  nothing  to  do  with  this^  and>  then  believed 
him  dead.  Ajjpellee  relied  on  section  1639,  Kentucky  Stat- 
utes, eistablishing  a  presumption  of  his  death,  entitling  hev 
to  recover.  That  section  reads  as  follows:  "If  any  per- 
son who  shall  have  resided  in  this  State,  go  from  and  do 
not  return  to  this  State  for  seven  successive  years  he  shall 
be  presumed  to  be  dead  in  any  case  wherein  his  death  sh«'ill 
come  in  question,  unless  proof  be  made  that  be  was  alive 
within  that  time."  It  is  insisted  for  appellant  that  this 
statute  has  no  application,  because  proof  was  made  that 
the  assured  was  alive  up  to  December,  1888,  and  that  the 
statute  only  applies  where  the  person  leaves  the  State,  and 
does  not  return  for  seven  successive  years,  and  he  is  not 
shown  to  be  alive  after  he  left.  We  think  this  would  be  a 
narrow  construction  of  the  statute.  If  this  is  its  meaning, 
it  would  not  apply  'to  any  case  where  the  party  was  heard 
from  after  he  passed  the  borders  of  the  State,  though  only 
the  next  day  after  his  departure,  as  he  was  on  his  journey 
away.  The  common-law  rule  was  that,  after  the  lapse  of 
seven  years  without  intelligence  concerning  the  person, 
the  presumption  of  life  ceased,  and  the  burden  of  proof  de- 
volved on  the  other  party  to  show  that  he  was  alive.  I 
Greenl.  Ev.  section,  41,  The  statute  must  receive  a  reason- 
able construction  with  a  view  to  promote  its  object.  .It 
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i8  necessary  to  have  some  period  when  the  presumption  of 
life  ceases  in  this  class  of  cases,  and  it  seems  to  as  a  fair 
Gonstroction  of  the  statute  to  apply  it  w(here  the  person 
leaving  the  State  is  absent  for  seven  consecutive  years 
alter  he  is  last  heard  from,  and  -then  to  throw  the  onus 
of  proving  the  person  alive  on  the  other  party. 

It  is  also  insisted  for  the  appellant  that  the  statute  only 
applies  to  those  leaving^the  State  who  have  no  good  reason 
for  staying  away,  and  that  a  fugitive  from  justice,  for 
whose  apprehension  there  is  a  reward  of  $5,000  outstand- 
ing, is  not  within  its  spirit  or  purpose.  We  are  referr.ed 
by  counsel  to '  some  authorities  sustaining  this  position, 
but,  on  investigation,  we  do  not  find  the  exact  point  to 
have  been  adjudicated.  On  the  other  hand>  it  is  insisted 
for  appellee  that,  if  her  father  is  not  presumed  dead  now, 
she  would  have  the  same  difficulty  in  suing  on  the  policy 
ten  years  from-  now,  and  that  this  was  the  evil  the  statute 
was  intended'  'to  remedy.  The  question  is  not  free  from 
diflSculty,  but  we  do  not  feel  warranted  in  interpolating 
into  a  statute  exceptions  which  it  does  not  contain.  Fugi- 
tives from  justice  are  not  the  only  class  of  persons  who 
might  have  good  reasons  for  not  returning,  and,  if  all  these 
classes  of  persons  were  Ijeld  not  within  the  statute  as  a 
matter  of  law,  its  purpose,  in  many  cases,  would  be  entire* 
ly  defeated.  Under  our  system  of  trying  casee,  if  there  is 
any  evidence  in  support  of  an  issue  it  must  be  submitted 
to  the  jury,  and  we  think  It  a  sounder  and  better  rule  to 
leave  the  question  of  death  in  all  these  cases  to  be  f<ound 
by  the  jury  on  aJl  the  facets  of  the  case.  When  the  plain- 
tiff  shows  that  a  resident  of  the  State  has  been  aibsent 
seven  successive  years  from  the  time  he  left,  or  from  the 
time  he  was  last  heard  from,  the  burden  of  proof  shifts  to 
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the  defendant  to  overcome  the  presumption  of  his  death. 
This  proof  may  be  direct,  or  it  may  be  circumstantial,  aris- 
ing from  the  circumstance®  under  which  the  person  left, 
his  reasons  for  leaving,  or  concealing  his  whereabouts,  his 
age,  condition  of  health,  his  motives  for  not  returning  or 
keeping  in  communication  with  his  home,  and  the  like. 
In  this  case  it  was  a  question  for  the  jury,  on  all  the  evi- 
dence,  whether  the  assured,  J.  W.  Tate,  was  alive  or  dead 
when  the  action  was  brought. 

The  court  instructed  the  jury  as  follows:  "If  tjie  jury 
believe  from  the  testimony  that  the  insured,  J.  W.  Tate, 
while  a  resident  of  and  living  in  Franklin  county,  Ken- 
tucky, left  the  State  of  Kentucky  on  the  16th  -day  of  March, 
1888,  and  that  for  seven  years  continuously  from  the  3d 
day  of  December,  1888,  nor  since  that  time,  has  returned  to 
the  State  or  been  heard  from  since  December,  1888,  they 
ought  to  find  for  the  plaintiff."  "The  law  presumes  one 
dead  who  departs  from  the  State,  and  is  gone  for  seven 
consecutive  years  without  returning,  and  has  not  been 
heard  from  since  he  left,  unless  it  be  shown  that  he  has 
returned  to  the  State  or  been  heard  from  within  that 
time,  or  at  any  time  since,  or  that  he  was  alive  during 
that  time."  By  these  instructione  the  jury  were,  in  terms, 
told  to  find  for  appellee  if  Tate  had  "been  absent  from  the 
Sitate  for  seven  years  without  being  heard  from  since 
December,  1888.  The  question  of  whether  he  was  in  fa<5t 
alive  or  dead  was  not  sulmitted*  to  the  jury,  nor  were 
they  authorized,  by  these  instructions,  to  find  for  the  ap 
X>ellant  if  they  did  not  in  fact  believe  him  dead..  Instead 
of  the  instructions  we  have  quoted,  the  court  should  have 
told  the  jury  that  they  ought  to  find  for  the  plaintiff  if 
they  believed  from  all  the  evidence  that  Tate  was  dead 
on    June  30,  1897;  otherwise,  for    the    defendant.    The 
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court  should  al«o  have  told  them  that  if  Tate,  while  a  res- 
ident of  Franklin  county,  Kentucky,  left  the  State  of  Ken- 
tucky on  Miarch  16,  1888,  and  that  for  seven  years  con. 
tinuously  from  December,  1888,  he  bad  not  returned  to  the 
State  or  been  heard  from,  the  law  presumed  him  dead, 
unless  it  was  shown  that  he  was  alive  within  that  time; 
but  that  such  presumption  (like  that  of  innocence  or 
sanity)  might  be  rebutted  by  the  proof,  and  that  the  jury 
should  consider,  in  connection  with  this  presumption,  all 
the  <;ircumstances  showu  by  the  evidence  attending  the 
departure  of  Tate,  and  the  reasons  for  his  absence,  if  any; 
and  it  was  a  question  for  them  to  determine  on  all  the  evi- 
dence whether  Ta'te  was  alive  or  dead  when  the  suit  was 
filed.  The  court  properly  instructed  the  jury  as  to  the 
policy  liOt  being  avoided  by  Tate's  going  to  China  and 
Japan  as  the  evidence  was  sufficient  to  sihow  a  waiver;  and 
we  are  not  inclined  to  think  that  Tate's  stay  in  China  and 
Japan  was  longer  than  was  warranted  by  the  policy,  which 
substantially  allowed  him  to  go  there  temporarily.  The 
court  also  properly  refused  to  instruct  the  jury  that  ap- 
pellee could  not  recover  by  reason  of  the  provision  of  the 
policy  that  ?2,000  wa«  to  be  paid  J.  W.  Tate  if  he  survived 
July  1,  1898.  It  appears  that  Tate  had  paid  none  of  the 
premiums  on  this  policy  since  the  year  1888,  and  that  ap- 
pellee  has  kept  it  alive  by  paying  them.  She  lost  no  right 
by  paying  the  full  fifteen  premiums,  because  she  had  to  do 
this,  or  risk  losing  the  policy  entirely,  including  all  that 
she  had  paid.  Tate  by  failing  to  pay  his  premiums,  or  ap- 
prise appellant  of  his  existence  or  make  any  demand  of  it, 
has  abandoned  all  claim  under  the  policy,  and,  if  he  were 
alive,  or  should  hereafter  turn  out  to  be  alive  after  pay. 
ment  of  the  policy  by  appellant  to  appellee,  he  would  be 
estopped  to  set  up  any  claim  against  appe'llant.    But  for 
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the  error  indicated  in  the  instruction*  given  by  the  court 
the  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial  and  further  proceedings  not  inconsi»tent  with 
this  opinion. 

Judge  Paynter  dissents. 

Petition  for  re-hearing  filed  by  appellee  and  overruled. 


Case  4 — ^MANDAMUS — Mabch  10. 

Stone,  Auditor,  v.  Orafb. 

appeal  from  fbanklin  cisc  (jit  court. 

Amount  in  Controversy  Less  Than  |2UU — Right  of  Appeal  From 
Judgment  of' Mandamus. 

OLPFTON  J.  PRATT.  Attornet-General,   and   M.   H.   THATCHER 

FOB  APPELLANT. 

/ 

1.  rt  has  always  been  held  by  thifi  oouft,  that  an  appeal  will  lie  from 

the  Judgment  of  the  circuit  court,  awarding  a  mandamus  regard- 
less of  the  amount  in  controversy.  *See  Barbour's  Digest,  di- 
vision 111,  "Mandamus,"  County  of  Warren  v.  Daniel,  2  Bibb, 
573;  al^  Justice  of  Spencer  Oourtty  v.  Harcourt,  4  B.  Mon.,  499. 

2.  The  language  of  the  statute  regulating   appeals  to  this   court, 

after  enumerating  judgments  for  the  recovery  of  personal  pro- 
perty or  money,  of  the  value  or  amtount  of  $200  and  the  like.  Is 
as  follows:  "In  all  other  civil  cases  the  court  of  appeals  shall 
have  appellate  jurisdiction  over  the  final  orders  and  judgments 
of  all  courts." 

An  order  or  ^idgment  awarding  a  mandamus  is  certainly  a 
final  order  in  such  other  cases  contemplated  by  the  statute. 

C.  P.  OHBNAULT  for  appellee. 

1.  The  last  Legislature  enacted  that  the  jurisdiction  of  the  court  of 

appeals  should  not  be  exercised  in  cases  where  the  amount  ia 
controversy  was  under  $200. 

2.  The  amount  in  ^controversy  in  this  case  is  $173.15. 
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Held),  A  judgment  ior  a  mandamus  not  being  &  Judgment  for 
the  recovexT  of  money  or  personal  property^  an  appeal  lies  tbere- 
fi^om,  regardless  of  the  amount  in  coi^troversy. 

Opinion  of  the  coubt  bt  JUDGE  VvBELLE — ^Revebsino. 

/ 

% 

This  case  is  exactly  similar  to  the  case  of  Stone  v.  Mayo 
(this  day  decided,  the  opinion  in  which  is  here  referred  to), 
55  8.  W.,  700,  except  that  the  question  is  raised  of  the 
jurisdiction  of  this  court  on  the  appeal,  the  amount  in- 
Yolyed  being  less  than  |200.  But  a  judgment  for  manda- 
mus is  not  a  judgment  for  the  recovery  of  money  or  per- 
sonal property,  and  this  court,  therefore,  under  the  stat- 
ute,  has  jurisdiction,  i)ie  case  not  being  within  the  ex 
captions  of  the  statute.  See  Warren  Co.  Court  v.  Daniel, 
2  Bibb,  57o.  The  judgment  is  accordingly  reversed  for 
further  proceedings  consistent  with  the  opinion  in  that 
case. 


Ca.se  5— action  FOREMSSOLU'TION  OF  CORPORATION— Mar.  10. 

Williams  v.  Nail,  Etc. 

APPISAL    FROM    JEFFERSON    CIRCUIT    COURT,    CHANCERY    DIVISION. 

Judgment  for  Defendant.    Affirmed. 

Double  Liabitity  of  SrocKHouteRs — Power  of  Legislature  to  In- 
crease LiABiuTY — Right  of  Stockholder  to  Ask  for  Dissolu- 
tion. 

Held:  1.  Kentucky  Statutes,  section  673 — part  of  chapter  entitled 
"Corporations" — which  provides  that  after  September  28,  1897, 
"the  provisions  of  this  chapter  shall  apply  to  all  corporations 
created  or  organized  under  the  laws  of  this  State,  if 
said  provisions  would  be  applicable  to  them  If  organ- 
ized under  thla  chapter,"  the  provisions  of  section  547,  which 
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forma  part  of  the  same  chapter.  Imposing  upon  each  stockholder 
of  a  corporation,  other  than  certain  companies  excepted,  a  lia- 
bility for  the  debts  of  the  corporation  to  the  extent  of  twice  the 
amount  of  his  stock,  apply  to  the  stockholders  of  all  corpora- 
tk)ns,  other  than  those  excepted,  whether  created  before  or  after 
the  statute  was  enacted. 

2.  Where  the  articles  of  a  corporation  organized  under  General  Stat- 

utes, chapter  ^,  after  the  present  Constitution  was  adopted,  ex- 
empted stockholders  from  personal  liability  for  the  debts  of  the 
corporation,  the  Legislature  had  power  to  repeal  that  exemption, 
not  only  by  virtue  of  Constitution,  section  3,  providing  that 
''every  grant  of  a  franchise,  privilege  or  exemption  shall  remain 
subject  to  revocation,  alteration  or  amendment,"  but  by  virtue  of 
the  act  of  1866,  reserving  to  the  Legislature  a  like  power  of 
revocation. 

3.  The  fact  that  the  statute  excepts  certain  classes  of  corporations 

from  the  operation  of  the  section  imposing  a  personal  liability 
upon  stockholders  does  not  render  it  unconstitutional,  as  the 
action  of  the  Legislature  in  making  such  a  classification  will  not 
be  disturbed  unless  manifestly  arbitrary  and  unjust. 

4.  A  stockholder  is  not  entitled  to  a  dissolution  of  the  corporation 

because  of  a  change  in  the  law  whereby  stockholders  are  made 
liable  for  the  debts  of  the  corporation,  the  right  to  dissolve  being 
vested  in  the  corporation,  and  not  in  a  minority  of  the  stockhold- 
ers. 

DOD©  &  DODD  AND  KOHN,  BAIRD  &  SPINDLE  fob  appeixant. 

1.  Neither  the  Legislature  nor  the  organic  law  of  any  State  can  de- 

prive a  citizen  of  his  property  without  due  process  of  law  and 
making  just  compensation  therefor,  and  to  the  extent  that  any 
such  legislation,  enacted  after  the  making  of  a  lawful  contract, 
attempts  to  make  the  estate  of  a  contracting  party  liable  for  dou. 
ble  the  specified  amount  named  in  his  contract,  such  coercive 
legislation  is  obnoxious  to  the  Federal  and  State  Constitutions. 

2.  A  stockholder  who  does  not  assent  to  the  proposed  materially  al- 

tered corporate  contract,  has  the  right  to  prevent  the  company 
from  proceeding  to  act  under  it,  and  compel  it  to  wind  up,  or  he 
may  withdraw  and  compel  the  company  to  secure  to  him  the 
equitable  value  of  his  interest  therein. 

3.  The  essential  idea  of  a  private  corporation  involves  artificial  indi. 

vlduality  of  the  corporate  entity  with  limited  liability  on  the 
part  of  the  constituent  stockholders.  The  atocTcholder  is  an  indir 
vidual  person  separate  <ind  distinct  from  the  corporation. 

4.  The  Legislature  has  no  more  power  to  force  the  appellant  to  accept, 

as  a  substitute  for  his  origln<y  contract  of  1891,  the  provisions  of 
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sectlonB  547  and  573  of  the  Kentucky  Statutes,  and  compel  him 
to  continue  his  investment  thereunder,  than  it  had  at  the  outset 
to  have  compelled  him  to  become  one  of  the  original  incorporsr 
tors. 
5.  The  appellees  have  neither  accepted  nor  rejected  the  new  charter, 
as  required  by  section  570  of  the  act  of  February  14,  1856,  and 
they  persist  in  continuing  to  conduct  business  in  the  corporate 
name,  and  are  daily  incurring  liability  for  the  penalties  pre- 
scribed for  such  action  in  the  new  law. 

Sec.  558,  Ky.  Sttits.;  1«5  B.  Mon.,  363  Sage  v.  Dillard;  2  Met, 
322,  Fry  v.  Lex.  &  Big  (Sandy  R.  R.  Co.;  81  Ky.,  51>3,  Orr  v. 
Bracken  County;  3  Bush,  592,  Griffin  v.  Ins.  Co.;  10  Bush,  604, 
C.  &  O.  R.  R.  Co.  V.  Barren  Co.;  Ohio  Constitution  of  1851, 
sec.  2  of  art.  13,  and  sec.  9  of  art.  14;  19  Ohio,  369,  Ireland  v. 
(Palestine  Co.;  21  Gratt,  598,  Seaton  v.  Bank;  18  N.  J.  Bq.,  188, 
Zobriskie  v.  Hackensack  R.  R.  Co.;  9  Ind.,  369,  McCrary  v.  Junc- 
tion R.  R.  Co.;  16  Ind.,  46,  State  v.  Bailey;  41  Fed.  Rep.,  610, 
Hill  V.  Glasgow  R.  R.  Co.;  105  U.  S.,  13,  Greenwood  v.  Freight 
Co.;  sec.  501,  Cook  on  Stockholders;  sees.  91,  3034  and  5416-17, 
Thompson's  Commentaries  on'  Corporations;  41  N.  J.  Eq.,  5 
Mills  V.  Central  R.  R.  Co.;  39  Me.,  580,  Oldtown  R.  R.  Co.  v. 
Venzie;  2  Wall.,  10  Hawthorn  v.  Calef;  21  Wall,  249,  Ochiltree 
V.  R.  R.  Co.;  19  Ky.  Law  Rep.,  593,  Brewster  v.  Miller. 

liUMPHREJy  &  DAVIE  fob  appellees. 

1.  A  corporation  organized  December,  1851,  under  chapter  56  of  the 
-    General  Statutes,  with  a  clause  declaring  that  stockholders  shieill 

not  be  liable  for  corporate  debts,  and  that  the  corporation  shall 
continue  for  twenty-five  years: 

If  the  Legislature  Intends  by  section  547  to  subject  the  stock- 
holders to  a  double  liability,  the  section  is  void  as  applied  to 
pre-existing  corporations.  If  valid  it  is  binding  on  the'  corpora- 
tion without  their  vote,  and  a  minority  stockholder  can  not  ask 
to  have  the  corporation  dissolved. 

2.  This  corporation  was  formed  under  chapter  56,  but  not  until  De- 

cember, 189-1.  Hence,  it  is  subject  to  the  provision's  of  chapter  3 
of  present  Constitution,  and  had  no  occasion  to  accept  the  provi- 
sions of  the  Constitution.    "Sec.  190,  Constitution. 

3.  Amendments  to  articles  of  incorporation  or  to  charters  are  of  two 

kinds:  Compulsory,  and  such  as  are  optional  with  the  corpora- 
tion.  2  Cook  on  Corporations,  sees.  497  and  498.  The  Legisla> 
ture  can,  without  the  will  of  the*  stockholders  of  a  corporation, 
impose  upon  them  certain  changes.    New  York  and  New  England 
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R.  R.  Y.  BrlBtol,  l&l  U.  S.,  556;  Mo.,  Pac.  Ry.  Co.  ▼.  Humes,  11^ 
U.  S.,  512;  Minn,  k  St  Louis  Ry.  v.  Bmmons,  148  U.  S.,  304; 
,  Mo.,  Pac.  Ry.  Co.  y.  Mackey,  127  U.  S.,  206;  St  Louis  4b  San 
Francisco  Ry.  v.  Matthews,  165  U.  S.,  1;  Lake  Shore  ft  Mich.  So. 
Ry.  Co.  V.  Ohio,  175  U.  S.,  285. 

An  amendment  imposing  a  double  liability  is  of  this  character 
and  compulsory.    2  Cook  on  Corporations,  sec.  501. 

4.  The  only  remedy  which  a  minority  stockholder  has  against  acdept- 

ing  and  acting  on  an  amendment,  is  by  an  injunction,  and  he  has 
no  right  in  any  event  to  a  dissolution.  2  Cook  on  Corporations, 
sec.  502;  also  sec.  894;  Lee's  Bank,  21  N.  T.,  11;  Ireland  ▼. 
Palestine  Turnpike,  19  Ohio  St.,  369  (distinguished)! 

5.  The  doctrine  of  acquiescence  only  applies  to  such  amendments  as 

are  capable  of  rejection.    2  Cook  on  Corporations,  sec.  503. 

6.  Under  a  correct  construction  of  section  647  it  does  not  impose  a 

double  liability  upon  existing  corporations.  A  court  will  not 
give  a  retroactive  construction  to  a  statute.  Railroad  v.  Judge, 
10  Bush,  574;  Cooley  on  Con.  Lim.,  77;  State  v.  St  Joseph,  116 
Mo.,  575;  3  CooK  on  Stockholders,  sec.  609a;  Thompson  on  Cor- 
porations, sec.  3866;  Bailey  v.  Com.,  11  Bush,  688;  United  States 
V.  Kirby,  7  Wallace,  483;  Black  on  Interpretation  of  Laws,  p. 
100;  Megargee  v.  Wakefield  Mfg.  Co.,  48  Pa.  St,  442. 

7  To  construe  a  statute  in  this  way  would  make  it  partial  in  its 
operation,  and.  therefore,  void.  Lewjs  v.  Ky.  Trust  Co.,  82  Ky., 
579;  Winchester  Bldg.  ft  Loan  Assn.  Case,  12  Bush,  110. 

8.  Construed  in  this  way  it  wouM  violate  the  Federal  Constitution, 

there  not  being  a  real  classification  of  corporations  in  section  547 
Juniata  Limestone  Co.  v.  Fagley,  187  Pa.  St,  193;  In  re  Grice, 
79  Fed.  Rep.,  645;  Dent  v.  W.  Va.,  129  U.  S.,  114;  Yeck  Wo 
V.  Hopkins,  118  U.  S.,  3©6;  Barbler  v.  Connolly,  113  U.  S.,  27; 
Gulf  R.  R.  V.  Ellis.  165  U.  S.,  150;  Cincinnati  Southern  Co.  v.. 
Clark  ft  Bennett,  11  Ky.  Law  Rep.,  808;  State  v.  Gardner,  58 
Ohio  St.,  599;  State  v.  Loomis,  115  Mo.,  307;  State  v.  Goodwill, 
33  W.  Va.,  179;  Ex  parte  Jones,  43  S.  W.,  513;  Frazler  v.  McCon* 
way  Co.,  82  Fed.  Rep.,  257;  Bracevllle  Coal  Co.  v.  People,  147 
111..  66. 

9.  The  Legislature  has  not  reserved  power  to  impose  this  liability, 

bcfcause  to  do  so.  is  not  to  alter,  amend  or  repeal  any  franchise 
privilege  or  exemption.  1  Cook  on  Corporations,  sec.  212; 
Thompson  on  Corporations  sec.  2925;  Gray  v.  Coffin,  9  Cush.,  192; 
Louisville  Tobacco  Warehouse  Co.  v.  Com.,  20  Ky.  Law  Rep.,  1747. 

Opinton  of  the  ooubt  by  judge  HJOBSON— AmEMiwo. 
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The  present  Constitution  of  the  State  was  adoipted  Sepr 
tember  28,  1891.  After  this,  on  December  21,  1891,  a  cor- 
poration under  the  ouame  of  the  Nail  &  Williams  Tobacco 
Ck>mpany  was  formed  pursuant  to  the  provisions  of  chap- 
ter 56  of  the  General  Statutes,  which  were  then  in  force. 
Among  the  powers  of  such  corporations,  the  statute  au- 
thorized the  incorporators  in  their  articles  to  exempt  the 
private  property  of  the  members  from  liability  for  corpor- 
ate debts  (Gen.  St.  p.  763),  and  by  their  articles  these  in- 
corporators 90  provided.  By  section  3  of  the  State  Con- 
stitution, which  was  then  in  force,  it  is  provided:  "Every 
grant  of  a  franchise,  privilege  or  exemption  shall  remain 
subject  to  revocation,  alteration  or  amendment."  One  of 
the  special  aims  of  the  Constitution  was  to  rid  the  State 
of  special  legislation,  and  secure  a  more  i)erfect  uniformity 
in-  the  laws  of  the  State.  To  this  end,  section  246  directed 
the  appointment  of  commissioners  to  revise  the  statute  laws 
of  the  Commonwealth.  The  eomn^issioners  so  appointed 
reported  to  the  next  General  Assembly  a  bill  which  was 
passed  by  it  entitled  "An  act  providing  for  the  creation 
and  regulation  of  private  corporations."  (Sess.  Acts,  1891- 
1893,  p.  612.)  This  act,  with  some  amendments,  now  con* 
stitutes  chapter  32  of  the  Kentucky  Ste>tutes,  and  con- 
tains, among  others,  the  provision  (section  547)  thajt  the 
stockholders  of  each  corporation  thereafter  created  shall 
be  liable  to  its  creditors  individually  to  the  extent  of  the 
amount  of  their  stock  at  par  value  in  addition  to  the 
amount  of  such  stock;  also  the  further  provision  (section 
573)  tlhat  after  September  28,  1897,  this  statute  shall 
apply  to  all  existing  corporations  created  or  organized 
under  the  laws  of  the  State,  so  far  as  it  would  apply  to 
them  if  thereafter  created.  On  October  13,  1897,  appel- 
lant, P.  P.  Williams,  filed  this  suit  in  equity  against  the 
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corporation  and  the  other  stockholders,  alleging  that  he 
held  stock  in  the  corporation  to  the  amouwt  of  135,000 
out  of  a  total  paid-up  stock  of  |100,000;  that  the  stock 
was  not  profitable;  that  he  was  unwilling  to  be  respon- 
sible for  the  debts  of  the  corporation,  or  for  it  to  continue 
in  business  making  him  responsible  therefor;  that  ou 
September  21,  1897,  he  had  notified  the  appellees  of  this, 
demanding  the  liquidation  of  the  corporation  as  of  date 
Septemiber  28,  1897,  and  thibt  this  thej  had  refused.  He 
prayed  the  appointment  of  a  receiver  to  wind  up  the  busi- 
ness of  the  copporation,  or  that  he  be  allowed  to  dissolve 
his  connection  with  it  on  equitable  terms.  To  this  peti- 
tion the  court  below  sustained  a  demurrer,  and,  he  failing 
to  plead  further,  the  action  was  dismissed. 

It  is  earnestly  insisted  for  the  appellant  that  when  he 
put  135,000  of  his  fortune  in  this  enterprise  it  was  on  con 
dition  that  the  remainder  of  what  he  had  was  not  to  be 
responsible  for  the  corporate  debts,  and,  while  the  Legis- 
lature had  the  power  to  modify  the  charter  of  the  corpora- 
tion, and  impair  the  value  of  what  'he  had  put  into  it,  it 
oould  not  reach  out  into  his  private  estate,  and  place  that 
also  in  the  power  of  the  corporation  by  making  it  lial^le 
for  the  corporate  debts.  Several  important  questions  are 
necessary  to  the  decision  of  the  case:  (1)  Does  the  stat- 
ute above  referred  to  make  stockholders  in  corporations  in 
existen-ce  when  it  was  enacted  liable  personally  to  the 
extent  of  the  amount  of  their  stock  for  all  de4>ts  of  the 
corporation  created  after  September  28,  1897?  (2)  Had 
the  Legislature  power  to  make  such  a  law  as  to  existing 
corporations?  (3)  Can  appellant  demand  relief  from  a 
contract  made  with  notice  of  his  legal  rights?  These 
questions  will  be  disposed  of  in  the  order  stated. 
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1.  The  sections  of  the  statute  in  question  read  as  fol- 
lows: 

"The  stockholders  of  each  corporation  shall  be  liable 
to  creditors  for  the  full  amount  of  the  unpaid  part  of  the 
stock  subscribed  for  by  them,  and  stockholders  of  cor- 
I)orations  not  organized  for  educational,  religious,  char- 
itable or  benevolent  purposes,  or  for  the  purpose  of  build- 
ing, oonstructing  or  operating  turnpikes  or  bridges,  lines 
of  railroad,  telegrajph  or  telephone,  or  developing  or  im- 
proving lands,  mines,  or  waterways,  or  construct- 
ing or  operating  water,  gas  or  electric  plants,  or 
operating  for  petroleum,  natural  gas  or  salt  water, 
shall  be  individually  responsible,  equally  and  ratably,  and 
not  one  for  the  other,  for  all  contracts  and  liabilities  of 
such  corporation  to  the  extent  of  the  amount  of  their 
stock  at  par  value,  in  addition  to  the  amount  of  such  stock; 
but  ipersons  holding  stock  as  Muciaries  shall  not  be  per- 
sonally liaible  a-s  stockholders,  but  the  estates  in  their 
hands  shall  be  liable,  in  the  same  manner  and  to  the  same 
extent  as  the  property  of  other  stockholders;  and  no 
transfer  of  stock  shall  operate  as  a  release  of  any  su>ch 
liability  existing  at  the  time  of  such  transfer:  provided, 
the  action  to  enforce  such  liability  shall  be  commenced 
within  two  years  from  the  time  of  transfer."    Section  547. 

"The  provisions  of  all  charters  and  articles  of  incorpo- 
ration,  whether  granted  by  special  act  of  the  General  As- 
sembly, or  obtained  under  any  general  incoriporation  law, 
wihich  are  incomristent  with  the  provisions  of  this  chap- 
ter concerning  similar  corporations,  to  the  extent  of  such 
conflict,  and  all  powers,  privileges  or  immunities  of  any 
such  corporation  which  could  not  be  obtained  under  the 
provisions  of  this  chaipter,  shall  stand  repealed  on  Sep- 
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tember  28^  1897;  and  if  the  officers,  managers  or  agents  of 
snch  corporation  shall,  after  said  date,  exercise  any  low- 
ers, privileges  or  immunities  rei)ealed  by  this  section,  or 
inconsistent  with  the  provisions  of  this  chapter,  relating 
to  similar  conporalions,  or  which  could  not  be  obtained 
under  this  chapter,  the  officer,  manager  or  agent  so  of- 
fending, and  the  corporation  for  which  he  acts,  shall  each 
be  guilty  of  a  misdemeanor,  and  flmed  for  each  offense 
not  less  than  one  hundred  nor  more  than  one  thousand 
dollars,  and  upon  -the  conviction  of  the  corporation,  the 
trial  jury  may,  at  their  discretion^  direct  the  forfeiture 
of  its  charter  or  articles  of  incorporation,  in  which  case 
the  court  shall  so  adjudge.  After  the  twenty-eighth  day 
of  September,  1897,  the  provisions  of  this  chaipter  shall 
apply  to  all  corporations  created  or  organized  under  the 
laws  of  this  State,  if  said  provisions  would  be  applicable 
to  them  if  organized  under  this  chapter.''     Section  573. 

It  is  earnestly  argued  by  counsel  for  appellees  that  only 
the  x>owers,  privileges,  and  immunities  of  the  corporation 
are  affected:  that  exemption  from  liability  for  the  debs 
of  the  corporation  is  not  a  franchise  of  the  corporation, 
but  a  privilege  of  the  stockholders,  and  is  not  affected 
by  the  statute  quoted.  Without  discussing  the  meaning 
of  the  section,  if  the  last  sentence  had  been  omitted,  we 
think  it  clear  that  part  of  the  section  leaves  no  room  for 
this  argument.  It  declares  that  after  Saptenuber  28,  1897, 
the  provisions  of  the  chapter  shall  apply  alike  to  all  cor^ 
porations  created  or  organized  under  the  laws  of  the 
State.  By  the  previous  provision  of  the  chaipter  the  lia- 
bility for  -the  debts  of  the  corporation  had  been  imposed 
on  the  stockholders  to  the  extent  of  their  stock ;  and  this 
provision,  like  all  the  rent,  was  plainly  intended  to  apply 
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to  all  coirporatioiis  other  than  those  excepted  from  itd 
operation,  whether  created  before  or  after  the  act  was 
X>aesed.  The  statute  was  intended  to  secure  uniformity. 
Time  was  given  until  September  28,  1897,  for  'the  old  cor- 
porations to  adjust  their  affairs  before  the  law  was  made 
applicable  to  them,  but  the  whole  purpose  and  spirit  of  the 
act  would  be  defeated  if  they  were'  exempted  from  its 
operation  thereafter. 

2.  It  is  true  that  the  corporation  had  no  power  of  itself 
to  implicate  its  stockholders  in  a  lia:bility  which  they  had 
declared  they  would  not  incur.  But  their  only  right  to 
exemption  from  liability  for  the  debts  of  the  corporation 
wfUB  by  virtue  of  the  statute  giving  it  the  power  to  exempt 
its  stockholders  from  this  liability.  This  statute  the  Legis- 
lature had  the  right  to  repeal,  not  only  by  virtue  of  the 
provision  of  the  Constitution  above  quoted,  but  by  reason 
of  a  statutory  reservation  of  this  legislative  power  by  the 
act  of  1856,  passed  long  before  the  enactment  of  the  stat- 
ute under  which  the  corjwratiou'  was  organized.  The 
stockholders  formed  the  corporation  on  the  conditions  held 
out  by  the  laws  of  the  State.  One  of  these  conditions 
was  that  the  act  under  which  they  were  creaited  might  be 
amended  or  altered  by  the  Legislature  at  pleasure,  as  it 
mdght  deen  necessary.  The  Legislature  might,  in  the  first 
place,  have  provided  that  the  stockholders  should  be  lia* 
ble  for  the  corporate  de'bts;  and  when  it  provided  that 
they  should  not  be  so  liable,  but  reserved  the  right  to 
alter  or  amend  the  law,  or  to  repeal  any  grant  or  fran- 
chise obtained  under  it,  those  who  had  acted  under  the 
statute  with  full  notice  of  these  facts  can  not  complain 
that  any  constitutional  right  of  theirs  is  violated  by  the 
alteration  of  the  law.    The  rule  is  thus  stated  in  Thomp. 
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Corp.  section  3034:  "Where  ithe  Legislature  passes  a 
general  statute  authorizing  the  organization  of  corpora, 
tions,  and  provides  for  an  exenwption  from  individual  lia* 
bility  on  the  part  of  their  members,  and  in  the  sitatute  re- 
serves the  right  to  aliter  or  repeal  it,  this  is  a  reservation 
of  the  power  to  alter  or  repeal  all  or  any  of  the  terms^ 
conditions,  and  rules  of  liability  prescribed  in  the  act; 
and  it  is  competent  for  the  Legislature  thereafter  to  pass 
an  act  imposing  individual  liability  upon  the  members  of 
such  corporations,  although  they  were  such  at  the  time  ot 
the  latter  act."  So,  in  2  Cook,  Corp.  section  501,  it  is 
said :  ^*The  best  view  taken  of  this  reserved  power  of  the 
State  is  that  under  it  a  fundamental  amendment  to  the 
charter  does  not  authorize  a  majority  of  the  stockholders 
to  accept  the  amendment,  and  proceed,  but  that  unani- 
mous consent  of  the  stockholders  is  necessary.  Under  this 
reserved  power,  however,  the  Legislature,  it  is  held,  may 
impose  i  statutory  liability  upon  stockholders  after  they 
have  been  incorporated,  and  have  gone  into  a  business  un- 
der a  charter  which  does  not  impose  «uch  liability.  The 
exercise  of  this  power  by  the  Legislature  in  such  a  case 
is  held  to  be  only  a  repeal  of  part  of  the  corporate  fran- 
chise. So,  also,  it  is  said  that  under  this  reserved  power 
the  Legislature  may  impose  a  statutory  liability  for  the 
future  debts  and  obligations  of  the  corporation."  This 
rule  has  the  support  of  the  United  States  Supreme  Court 
(Sherman  v.  Smith,  1  Black,  587, 17  L.  Ed.,  163),  and  is  sus- 
tained by  an  overwhelming  weight  of  authority  in  the 
State  courts.  In  re  Empire  City  Bank,  18  K  Y.,  199; 
In  re  Lee's  Bank,  21  N.  T.,  9;  In  re  Reciprocity  Bank,  22 
N.  Y.,  9;  McGowan  v.  McDonald,  111  Cal.,'57,  43  Pac,  418; 
Bissell  V.  Heath,  98  Mich.,  472,(57N.W.,  585);  Dam  Co. 
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V.  Gray,  30  Me.,  547;  Sleeper  v.  Goodwin,  67  Wis.,  577,  (31 
K.  W.,  335).  Not  is  the  statute  liable  to  constitutional 
objection  because  certain  classes  of  corporations,  whether 
organized  before  or  arfter  its  enactment,  are  excepted  from 
the  operation  of  the  section,  imposing  a  personal  liability 
Tipon  the  stockholders.  It  was  a  matter  of  legislative  dis- 
cretiofu  as  to  what  classes  of  corporations  it  was  neces- 
sary for  the  security  of  creditors  to  include  within  the 
statute.  It  might  have  made  the  rule  apply  only  to  cor- 
XK>rations  engaged  in  banking,  or  in  »Qme  mercantile  busi- 
ness, as  has  often  been  done,  it  must  be  necessarily  with 
in  the  discretion  of  the  Legislature  to  make  some  classifi- 
cation in  this  matter,  and  the  court  will  never  disturb  its 
judgment  unless  it  is  manifestly  arbitrary  and  unjust. 
This  is  not  the  case  with  the  statute  before  us. 

3.  The  remaining  question  is:  Is  appellant  entitled  to 
a  dissolution  of  the  corporation,  or  to  terminate  his  con- 
nection with  it,  in  order  to  avoid  liability  for  the  corporate 
det)ts  after  Septemfber  28,  1«97?  If  he  has  this  right,  then 
the  holder  of  one  share  of  stock  in  all  of  these  corpora- 
tions created  before  the  act  of  April  5,  1893,  had  the  same 
right.  Such  a  result  was  certainly  not  contemplated.  A 
large  part  of  the  business  of  the  State  was  then  done  by 
»uch  corporations,  and  such  a  construction  of  the  statute 
at  the  time  would  have  brought  about  countless  confusion 
and  litigation  paralyzing  the  prosperity  of  the  State.  In 
organizing  this  corporation,  the  stockholders  in  effect 
agreed  that  the  corporation  might  affect  their  individual 
interest  to  the  extent  of  the  authority  conferred  upon  it, 
and  that  this  authority  might  be  altered  or  changed  by  the 
Legislature.  The  disability  of  the  corporation  to  bind  the 
stockholders  beyond  the  amount  of  the  stocky  like  any 
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other  power  conferred  upon  it,  might  be  changed  by  the 
Legislature,  and  we  see  no  reason  for  applying  to  it  a  dif- 
ferent rule  than  to  other  inxportant  chcinges  in  the  cor- 
porate authority.  True,  the  Legislature  could  not  force 
upon  the  corporation  the  amended  grant.  If  it  did  not  see 
fit  *to  go  on  with  the  business  under  the  new  law,  it  nught 
quit.  But  this  right  to  dissolve  is  Tested  in  the  corpora- 
tion, and  not  in  ihe  minority  of  the  stockholders.  And 
if  a  minority  of  the  stockholders  would  have  no  right  to  a 
dissolution  for  ofther  material  changes  in  the  law,  they 
have  no  more  right  to  demand  it  on  account  of  the  change 
in  legislative  policy  as  to  the  liability  of  the  stockholders; 
because  their  exemptiou  from*  this  liability  was  solely  by 
virtue  of  the  provision  of  the  statute  under  which  they 
organized,  and  they  knew,  when  they  organized',  that  this 
provision,  like  any  of  the  others  contained  in  the  statute, 
was  subject  to  alteration  or  repeal  by  the  Legislature. 
By  the  charter  of  this  corporation  it  is  pirovided  that  it  ih 
to  continue  for  twenty-five  years  unless  sooner  dissolved 
by  vote  of  a  majority  in  value  of  the  stockholders. 
Thougli  it  is  a  haTds>hip  on  appellant  for  the  corporation 
to  continue  in  business,  thus  making  him  liable  individual- 
ly for  its  debts  beyond  the  amount  of  his  stock, — a  thing 
not  contemplated  by  Wm,  in  fact,  when  he  went  into  it,— 
still  all  the  stockholders,  in  making  thart  arrangement, 
must  be  deemed  to  have  acted  with  knowledge  that  the 
Legislature  might,  in  its  discretion,  take  away  the  priv* 
ilege  of  enjoying  dividends  without  personal  liability  to 
the  creditors  of  the  concern  if  the  enterprise  was  unsuc- 
cessful. This  was  a  privilege  not  enjoyed  by  persons  in 
general,  and,  when  the  Legislature  has  made  them  respon* 
sible  individually  to  the  extent  of  the  amount  of  their 
stock,  they  still  stand  on  a  much  more  favored  footing 
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than  individuals  or  partnerships  carrying  on  the  same  bus- 
iness. While  a  hardship  may  be  suffered  by  appellant,  and 
unexpected  loss  imposed  upon  him,  still  it  must  be  remem- 
bered that  a  greater  loss  might  be  imposed  upon  his  as- 
sociates if  they  were  required  now  to  dissolve  and  wiad 
up  the  concern.  By  their  charter  they  acquired  the  right 
to  continue  the  business  for  twenty-five  years  under  it, 
subject  to  such  changes  as  the  Legislature  might  see  fit 
to  make,  and  this  contract  right  of  theirs  is  as  sacred  as 
any  other  contract  right.  The  court  can  not  take  it  from 
them'  while  they  insist  upon  exercising  it,  for  to  do  this 
might  be,  after  valuable  interests  had  vested  in  the  enter- 
prise, to  ^eny  them  the  benefits  of  a  contract  fairly  made 
by  all  the  parties,  with  notice  that  the  very  thing  might 
happen  which  is  now  alleged  as  the  basis  of  relief  in  th>8 
action.  We  are  therefore  of  opinion  that  the  petition 
stated  no  cause  of  action,  and  that  the  court  below  prop* 
erly  sustained  a  demurrer  to  it.    Judgment  affirmed. 

Judges  Paynter  and  Guffy  disiaent. 


Digitized  by 


Google 


34  KENTUCKY  REPORTS.  [Vol.  108 

O^Kane,  et,  at.  V.  Vinnedge,  et,  al. 


Oase  ft— Action  of  Vinnedgb  &  Oo  Against  Ja&ces  0*Kane,  Ac.,  to 
*Qbt  Aside  a  Convetancb  as  Fbax^ulent — Mabch  10. 

}g  jg  G'Kane,  et  al.  v,  Vinnedge,  et  al. 

appeal  7b0m  boone  cibcuit  court. 

Judgment  fob  Plaintiffs  and  I^fendants  Appeal.    Aftibmkd. 

PLEADmo — ^Return  of  No  Peopebty — ^Application  or  Statute  to 
Pending  Actions — Constbuctive  Fbaud. 

Held:  1.  An  averment  that  the  conveyances  sought  to.be  set  aside 
"were  without  consideration,  and  made  for  the  purpose  of  cover- 

,  Ing  up  and  concealing  the  ownership  of  the  property/'  accom- 

panied hy  the  averment  that  the  grantor  *'has  since  these  pre- 
tended conveyances  claimed  to  be  the  owner  of  the  property. 

T  and  used  and  controlled  it/'  amounts  in  effect  to  a  charge  that 
the  conveyances  were  made  with  fraudulent  intent. 
:2.  The  act  on  March  16,  1896,  now  Kentucky  Statutes,  sec.  1907a,  pro- 
viding that  an  action  to  set  aside  a  conveyance  as  fraudulent 
may  be  maintained  without  a  return  of  "no  property,"  being  re- 
medial in  its  nature,  governed  the  proceedings  In  actions  then 
pending  from  time  it  went  Into  effect,  and  gave  the  courts  Juris, 
diction  to  set  aside  fraudulent  conveyances  in  such  actions  with- 
out return  of  "no  property." 

3.  A  voluntary  conveyance  is  conclusively  presumed  to  be  fraudulent 

as  to  prior  creditors  of  the  grantor,  but,  to  authorize  a  subsequent 
dredltor  to  assail  the  conveyance,  he  must  show  additional  cir- 
cumstances Justifying  the  presumption  of  an  Intent  on  the  part 
of  the  grantor  to  defraud  his  creditors. 

4.  The  fact  that  a  creditor  had  knowledge  when  his  debt  was  created 

of  the  existence  of  a  conveyance  executed  by  the  debtor  with  In- 
tent to  defraud  creditors  does  not  preclude  him  from  assailing 
the  conveyance. 

6.  Where  a  debtor  conveyed  property  to  his  sister,  who  then  conveyed 
to  his  wife,  the  transaction  was  fraudulent  as  to  his  creditors; 
the  evidence  of  his  alleged  Indebtedness  to  his  sister  being  unsat- 
isfactory, and  it  being  manifest  that  she  did  not  receive  any  part 
of  the  recited  consideration  from  his  wife,  and  that  she  did  not 
even  understand  the  character  or  purpose  of  the  conveyance. 

6.  It  was  not  error  to  direct  the  commissioner  to  sell  together  two 
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lots  described  by  separate  surveys,  it  appearing  that  they  were 
inclosed  in  one  boundary,  and  that  it  was  to  the  inter^t  of  all 
parties  that  they  should  be  sold  together. 

S.  W.  TOUN  FOB  APPELLANT. 

J.  S.  GAUNT  OF  ooimsBL. 

1.  The  plaintiff* s  demand  was  purely  a  legal  one,  and  they  can  not 

invoke  the  aid  of  a  court  of  equity  to  enforce  it.  Plaintiffs 
should  first  have  obtained  a  Judgment  and  return  of  **fmna 
bona,**  or  if  they  desired  to  proceed  against  the  property  at  the 
outset,  then  they  could  only  do  so  by  suing  out  an  attachment 
as  required  by  the  Code. 

2.  The  judgment  of  the  lower  court  is  not  sustained  by  the  pleadings. 

3.  The  petition  alleges  that  the  several  conveyances  were  voluntary, 

without  consideration,  and  made  to  cover  up  and  conceal  the  title 
of  James  O'Kane,  but  does  not  allege,  in  direct  terms,  that  they 
were  made  with  fraudulent  intent  to  cheat,  hinder  and  delay  the 
creditors  of  the  vendor. 

AUTHORITIES  OITBD. 

Sec.  194,  Civil  Code  of  Practice;  sec.  39,  Civil  Code  of  Prac- 
tice; 10  Ky.  Law  Rep.,  710  Kyle  v.  (yNeill;  9  Ky.  Law  Rep.,  391, 
Keller,  Ac.,  v.  SUnley;  78  Ky..  11,  Hall  &  Head  v.  Grogan;  19 
Ky.  Law  Rep.,  366,  Redwine  v.  Underwood;  sec.  126,  Ky.  Civil 
Code;  15  Law  Rep.,  Ky.,  49,  White's  Admr.  v.  L.ftN.  R.  R. 
Co.;  fiub-sec.  7,  sec.  194,  Ky.  Civil  Code;  7  Bush,  586,  Place  v. 
Rhem,  ftc;  83  Ky.,  323  and  324,  Little,  &c.,  v.  Ragan  Bros.,  4be.; 
Art.  2,  sec.  1910,  chap.  54,  Ky.  Stats.;  80  Ky.,  600  Hartz  v. 
Pfelfer,  Ac;  8  Ky.  Law  Rep.,  601,  Johnson  v.  Skaggs,  Ac.;  8 
Ky.  Law  Rep.,  777,  Garvey's  Ex*r.  V.  Garvey.  Ac.;  12  Ky.  Law 
Rep.,  866,  Mills  v.  Hunt;  14  Ky.  Law  Rep.,  341,  Mer.  Nat.  Ban'k, 
Ac,  V.  Sears;  19  Ky.  Law  Rep.,  716,  Terry,  Ac,  v.  Swlnford. 

ROBETRT  P.  HARGBTT  and  JOBL  C.  OLORE,  Attorneys  fob  AFPiZr 


1«  The  failure  of  the  circuit  clerk  to  Issue  the  attachment  until  two 
days  after  the  petition  was  filed  and  the  summons  was  issued 
thereon,  does  not  render  the  attachment  void  as  it  will  not  au- 
thorize dismissal  of  petition.  L.  A  N.  R.  R.  Co.  v.  Smith,  87  Ky., 
601  and  606;  Savings  Bank  of  Louisville  v.  McAllister,  83  Ky., 
149. 

2.  No  motion  was  made  to  discharge  the  attachment,  but  instead  all 
the  defendants  entered  their  appearance  and  filed  answer  and 
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went /to  trial.  Duncan  v.  Brown,  1^5  B.  Mon.,  196  and  197;  Allen 
V.  Brown,  4  Met,  342;  Shaw  v.  Shaw,  16  R.,  592;  Barto  v.  Barton, 
80  Ky.,  212. 

Opinion  of  the  coubt  by  JUDGE  BURNAM— Affirming. 

On  the  28th  day  of  May,  1896,  appellee?,  as  surviving 
partners  of  the  flrmv  of  Vinnedge,  Sehloeser  &  Co.,  insti- 
tuted a  suit  in  equity  against  appellants,  in  which  they/ 
sought  a  personal  judgment  against  James  O'Kane  on  an 
account  for  ice  alleged  to  have  been  sold  and  delivered  to 
him;  and  they  asked  to  have  set  a«ide  tlie  conveyance  of 
four  tracts  of  land  by  James  O'Kane  and  his  wife  to  his 
sister,  Jane  McGann,  on  the  25th  day  of  October,  1894, 
and  which  she  subsequently  conveyed  on  the  29th  of  April, 
1895,  by  general  warranty  deed,  to  Julia  O'Kane,  the  wife 
of  the  appellant  James  O'Kane,  on  the  ground  that  these 
conveyances  were  voluntary,  without  consideration,  and 
made  for  the  purpose  of  covering  up  and  concealing  the 
title  and  ownership  of  the  property  so  conveyed,  at  a  time 
when  James  O^Kane  was  largely  indebted  to  divers  per- 
sons. It  is  further  alleged  that  he  did  not  intend  to,  or  in 
fact,  ves.t  the  appellant  Jane  McGann  with  any  title  what- 
ever; that  he  at  all  times  since  said  pretended  conveyance 
claimed  to  be  the  owner  of  all  of  said  property;  and  that 
he  had  represented  to  appellees  and  others'  that  his  sister, 
Mrs.  McGann,  had  no  interest  therein,  and  never  did  have 
any.  Appellees  also  sought  an  attachment  against  the 
property  of  James  and  Julia  O'Kane  upon  the  ground  that 
they  were  nonresidents.  At  the  time  the  petition  was  filed 
a  summons  was  issued  against  Jane  MjcGann  and  the  other 
resident  defendants,  and  the  clerk  of  the  court  issued  an 
order  of  attachment,  directing  the  sheriff  to  attach  the 
property  of  the  defendants,  which  was  on  the  next  day 
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levied  by  him  on  three  of  the  four  tracts  of  land  sought  to , 
be  subjected  to  appellees'  debt.    On  the  30th  day  of  May, 
thereafter,  the  nonresident  defendants,  James  and  Julia 
O'Kane,  were  warned  to  appear  in  the  court  on  the  first 
day  of  its  next  term,  and  an  attorney  was  appointed  to 
corresi)ond  with  them.    At  the  succeeding  August' term 
of  the  Boone  Circuit  Court  the  appellants  filed  a  general 
demurrer  to  the  petition,  which  was  overruled.       They 
thereupon  filed  an  answer,  in  whidi  James  O'Kane  denied 
liability  for  the  account  sued  on,  and  also  denied  the  al- 
legations of  the  petition  that  the  conveyance  made  by  him 
and  his  wife  to  Mrs.  McGann,  and  by  her  back  to  Mrs. 
O'Kane,  were  made  for  the  purpose  of  covering  up  or  con- 
cealing title  to  the  property  conveyed  by  the  several  deeds, 
or  that  they  were  not  hona  fide  conveyances,  and  alleged 
that  the  claim  sued  on  was  created  subsequent  to  the  raak 
ing,  execution,  and  recording  of  the  conveyances  to  Mrs. 
McOann,  and  that  appellees  had  both  actual  and  construe 
tive  notice  of  the  making  and  recording  thereof.    No  re 
ply  was  filed  to  the  aflftrmative  averments  of  the  answer 
The  tral  in  the  lower  court  resulted  in  a  personal  judg- 
ment against  James  O'Kane  for  the  claim  sued  for,  and  a 
decree  vacating  the  deeds  as  fraudulent,  and  subjecting  the 
property  to  the  payment  of  appellees'  demand. 

A  number  of  errors  are  relied  on  for  reversal.  First, 
it  is  insisted  that  the  averments  of  the  petition  were  in- 
sufficient to  support  the  attack  made  upon  the  conveyances 
from  James  and  Julia  O'Kane  to  Jane  McOann,  and  sub- 
sequently from  Jane  McGann  back  to  Julia  O'Kane,  as  it 
failed  to  allege  that  these  conveyances  were  fraudulent, 
or  made  with  a  fraudulent  purpose  of  cheating,  hindering, 
or  delaying  the  creditors  of  James  O'Kane;  and,  second, 
that  the  petition  showed  that  the  alleged  account  on  which 
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the  suit  was  brought  was  not  an  existing  liability  at  the 
time  of  the  conveyance  to  Jane  McGann,  within  the  mean- 
ing of  section  1907a  of  the  Kentucky  Statutes;  that  no  re- 
turn of  nulla  bona  thereon  was  alleged  and  that  the 
right  to  maintain  the  action  was  based  solely  upon  sub* 
section  1  of  section  194  of  the  Civil  Code,  and  the  construc- 
tion given  to  this  provision  of  the  Code  in  Burdett  v.  Phil- 
lips, 78  Ky.  246,  and  in  Martz'v.  Pfeifer,  80  Ky.  600,  to  the 
effect  that  a  return  of  nulla  bona  is  not  necessary,  in  a 
purely  legal  claim,  to  set  aside  a  fraudulent  or  voluntary 
conveyance.  It  is  insisted:  First,  that  the  averments  of 
the  petition  do  not  amount  to  a  charge  of  fraud;  and,  sec- 
ond, that,  as  it  appeared  that  the  attachment  was  issued 
and  levied  before  a  warning  order  had  been  made,  the  at- 
tachment was  void,  and  no  lis  pendens  was  created  there- 

by. 

The  statute  does  not  prescribe  the  express  language  in 
which  the  charge  of  a  fraudulent  conveyance  is  to  be 
couched;  and  while  it  is  usual,  in  pleadings  of  this  charac- 
ter, to  allege  in  direct  terms  that  the  conveyance  was  made 
"with  a  fraudulent  intent  to  cheat,  hinder  and  delay  the 
creditors  of  the  vemdor,"  and  especially  the  party  com- 
plaining, yet  it  seems  to  us  that  the  charge  in  the  petition 
that  "the  conveyances  were  without  consideration,  and 
made  for  the  purpose  of  covering  up  and  concealing  the 
ownership  of  the  property."  when  accompanied  by  the  fur- 
ther averments  that  "appellant  had  since  these  pretended 
conveyances  claimed  to  be  the  owner  of  the  property,  and 
used  and  controlled  it,"  amounts,  in  effect,  to  a  charge  that 
the  conveyances  were  made  with  a  fraudulent  intent,  and 
was  suflBcient  to  support  the  cause  of  action.    • 

Before  the  demurrer  was  filed  and  overruled,  section 
1907a  of  the  Kentucky  Statutes  had  become  a  law,  under 
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the  act  of  March  16,  1896.  It  provides  that:  ^'Hereafter 
in  this  Commonwealth  it  shall  be  lawful  for  any  party  who 
may  be  aggrieved  thereby,  when  any  real  property  has  been 
frandlalently  conveyed,  transferred  or  mortgaged,  to  file, 
in  a  court  having  jurisdiction  of  the  subject  matter,  a  peti- 
tion in  equity  against  the  parties  to  such  fraudulent  trans- 
fer, conveyance  or  mortgage,  or  their  representatives  or 
heirs,  alleging  therein  the  facts  showing  their  right  of 
action,  and  alleging  such  fraud,  or  facts  constituting  it, 
and  describing  such  property,  and,  when  done,  a  lis  pendens 
shall  be  created  uiK)n  the  proj)erty  so  described,  and  said 
suit  shall  progress  and  be  determined,  as  other  suits  in 
equity,  as  though  it  had  been  brought  on  a  return  of  nulla 
bona  as  has  heretofore  been  required.  All  laws  or  parts 
of  laws  in  conflict  herewith  are  hereby  repealed.''  And  the 
effect  of  this  amendment  to  the  statute  is  to  dispense  with 
the  necessity  of  a  judgment  and  return  of  nnUa  bona  as 
a  basis  for  proceedings  of  this  character,  and,  being  reme- 
dial in  its  nature,  governed  the  proceedings  in  this  case 
from  the  time  it  went  into  effect,  and  vested  the  court  be- 
low with  jurisdiction  to  try  all  of  the  issues  made  by  the 
petition  and  answer,  as  the  Legislature  may,  in  its  discre- 
tion, repeal  or  enact  laws  relating  to  the  remedy  alone. 
See  Grundy  v.  Com.,  12  Bush,  350. 

Appellees'  contention  rests  upon  the  averments  that  the 
conveyances  to  Mrsl  McGann,  and  from  her  to  Mrs, 
O'Kane,  were  not  bona  fide,  and  were  not  intended  to  divest 
O'Kane  of  title;  that  they  were  a  mere  device  resorted  to 
by  the  grantor  and  grantees  to  enable  appellant  to  cover 
up  and  hide  his  property.  If  a  party  be  indebtcii  at  the 
time  of  a  voluntary  conveyance  of  his  property,  snrh  con- 
veyance is  presumed  to  be  fraudulent  as  to  those  debts; 
and  this  presumption,  as  to  prior  debts,  does  not  depend 
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upon  the  intentions  or  circumstances  of  the  party  convey- 
ing, or  the  amount  conveyed.  The  law  will  not  permit  an 
inquiry  to  be  made  into  these  matters,  or  give  them  any 
weight  or  influence.  As  to  subsequent  debts,  the  creditor 
wlio  aseails  a  voluntary  conveyance  must  show  in  addition 
circumstances  justifying  the  presumption  that  the  intent 
of  the  conveyance  was  fraudulent,  before  the  land  con- 
veyed could  be  properly  subjected  to  the  payment  of  such 
debts.  See  Hanson  v.  Buckner's  Executor  &  Devisees,  4 
Dana,  251,  and  Enders  v.  Williams,  1  Mete.  346.  "It  is  the 
intent  and  purpose  with  which  the  grantor  acts  which 
render  the  conveyance  fraudulent,  and  this  must  be  de- 
termined by  the  facts  of  each  particuler  case."  See  Bank 
V.  Payne,  86  Ky,  446,  8  S.  W.  856;  Beatty  v.  Dudley,  80  Ky. 
381;  and  Slater  v.  Sherman,  5  Bush,  206.  And  the  mere 
fact  that  a  subsequent  creditor  knew  of  the  existonc^e  of 
such  fraudulent  conveyance  at  the  time  of  the  creation  of 
his  debt  would  not  preclude  him  from  assailing  them,  if  it 
became  necessary  to  secure  the  payment  of  his  debt. 

It  is  the  contention  of  appellant  James  O'Kane  that  in 
the  transactions  which  led  to  the  creation  of  appellees' 
debt  he  acted  only  as  agent  for  his  sons,  who  were  doing 
bu4Siinesfi  under  the  firm  name  of  O'Kane  Bros.,  and  that  he 
is  not  personally  bound  therefor.  From  a  careful  con 
sideration  of  all  of  the  evidence  bearing  upon  this  question, 
we  have  concluded  that  it  does  not  support  this  conten- 
tion, and  that  he  is  personally  liable  for  the  balance  due 
appellees.  And  we  are  of  the  opinion  that  the  purpose  of 
the  conveyance  of  the  real  estate  to  his  sister,  Mrs.  Mc* 
Gann,  and  her  subsequent  conveyance  of  the  same  prop- 
erty to  his  wife,  the  appellant,  Julia  O'Kanoj  was  to  cover 
it  up  and  put  it  beyond  the  reach  of  his  creditors.  The 
evidence  of  his  alleged  indebtedness  to  his  sister  is  wholly 
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nusatisfactory;  and  it  is  manifest  that  Mrs.  MeOann  did 
not  receive  a  dollar  of  tlie  recited  consideration  from  Mrs. 
(yKane,  and  that  she  did  not  even  understand  the  charac- 
ter, purpose,  or  intention  of  the  conveyance.  This  opinion 
is  fortified  by  the  fact  that  O'Kane  had  several  years  be- 
fore conveyed  his  Cincinnati  property  to  his  sister  in  the 
same  way,  and  had  never  deemed  it  of  sufficient  import- 
ance, so  far  as  she  was  concerned,  to  communicate  the 
fact  to  her. 

It  is  ^Iso  complained  that  the  judgment  is  erroneous 
in  directing  the  master  commissioner  to  sell  lots  2  and  3 
together,  a«  they  were  described  by  -separate  surveys;  but 
it  appears  that  these  two  parcels  of  land  were  inclosed 
in  one  boundary,  and  were  really  treated  as  one  tract,  and 
that  it  was  beneficial  to  all  parties  that  they  should  be 
sold  together. 

Upon  the  whole  case,  we  are  of  the  opinion  that  there 
ha«  been  no  error  prejudicial  to  the  substantial  rights  of 
appellants.    Judgment  affifmed. 

Petition  for  re-hearing  filed  by  appellants  and  overruled. 
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CXlSB   7 — ^AcnON  fob  Ck)N8TEUCTI0N   OF  WUX  OF  BENJAMIN   L.   TOT72fG, 

/'Degs^ed— Masch  10. 

Richardson  v.  Young,  et  al. 

AFPIEAI.   FBOU    JISTESSON    CIBCXJIT    COUBT,    CHANCEST    DIVISION. 

JUDGlteNT  SUSTAININO  DEMUBREB  TO  AN6WEB  AND  CbOSS  PETITION  OF 
OlABA    S.    RiCHABDSON    AND    Ck>N8TBUING    Wnx    OF    BENJAMIN    Lb 

TouNG.    Claba  S.  Richardson  Appeals.    Revebsed. 

CONSTBUCTION  OF  WiLI*— UNDEVISED  ESTATE.  ^ 

Held:  1.  Testator  devised  his  estate  to  his  three  children,  two  sons 
and  a  daughter.  As  to  the  daughter  it  was  provided  that  If  she 
should  die,  leaving  no  issue  surviving,  her  share  should  be  di-  i 
vided  between  testator's  surviving  children,  and  as  to  each  of 
the  two  sons  it  was  provided  that  if  he  should  die  without  leav- 
ing issue  surviving,  before  attaining  the  age  of  twenty-flye 
years,  his  share  should  be  equally  divided  between  testator's 
surviving  children  "on  the  same  terms  and  conditions  as  the 
share  hereinbefore  devised  to  such  child." 

2.  That  upon  the  death  of  one  of  the  sons  without  issue, '  before 
reaching  the  age  of  twenty-five  years,  his  share  passed  to  his 
brother  and  sister  with  the  same  restrictions  which  attached  to 
the  shares  originally  devised  to  them,  and  upon  the  subsequent 
death  of  the  daughtw,  without  issue  her  share  passed  to  her 
sole  surviving  brother  without  restriction.  Therefore,  upon  his 
death  without  Issue,  after  reaching  the  age  of  twenty-oae  years, 
but  before  reaching  the  age  of  twenty-five  years,  the  one-half  of 
the  estate  which  passed  Co  him  from  his  sister  descended  from 
him  to  his  mother  and  the  other  one-half  of  the  estate  descended 
to  testator's  brother  and  sister  as  undevised  estate. 

ZACK  PHEJLiPS,  AiTOBNET  fob  Claba  S.  Richardson. 

It  is  a  familar  rule  of  construction  as  to  wills,  that  they  must 
be  so  construed  as  to  make  the  whole  paper  stand,  and  the  Court 
will  not  be  inclined  to  give  any  construction,  the  effect  of  which 
would  be  to  destroy  or  take  away  any  portion  or  clause  of  the 
will. 

HELM  BRUCE  &  HEILM  fob  appellant. 

1   The  testator's  children  took  defeasible  fees  which  became  an  ab- 
*  ^      solute  estate  in  the  survivor.    Gorman  v.  Betts,  86  Ky.,  l-W. 
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2.  ''A  clear  gift  Is  not  to  be  cut  down  by  any  subsequent  provision 
unless  the  latter  is  equally  clear."  American  A  Eng.  Enc.  of 
Law,  29,  p.  369;  Note  to  Powers  v.  Jeundevine,  7  Lawyer's  Reps. 
Ann.,  p.  617;  Note  to  Bills  y.  Bills,  8  Lawyers'  Reps.  Ann.,  p.  696. 

3  "Although  the  enjoyment  of  the  legacy  is  postponed,  the  right 
vests  immediately,  and  the  legacy  being  vested  is  transmissible." 
Wallingford  v.  De»Bell.  150  B.  Mon.,  552;  1  Jarman  on  Wills,  side 
p.  760;  Willett's  Admr.  v.  Rutter's  Admr..  84  Ky.,  319;  Hoclter  v. 
Gentry,  3  Met.,  463;  Roberts  v.  Brinker,  4  Dana,  570;  Grigsby^v. 
Breckinridge,  12  B.  Mon.,  640;  Wedekind  v.  Hallenberg,  88  i^,, 
i  117. 

HARIRIS  A  MARSHALL,  Attobnets  fob  APPEXCeES. 
[  AUTHORITIBS,  &c.,  CITEnj. 

1.  In  construing  wills,  intention  of  testator  gathered  from  the  whole 
will  controls,  regardless  of  technical  rules.  Thackston  v.  Watson, 
84  Ky.,  206;  Kent's  Com.,  12th  ed.,  vol.  4,  side  page.  536;  and  537 
and  bottom  page  586. 

2.  All  fees  liable  to  be  defeated  by  an  executory  devise  are  determinar 
ble  fees.  Kent's  Com.,  12th  ed.,  vol.  4,  side  page  9,  bottom  page 
8. 

3.  £<xecutory  devises,  their  general  qualities  and  construction.  Kent's 
Com.,.  12th  ed.,  vol.  4,  side  page,  264;  bottom  page  269;  see  pages 
268  and  270. 

4.  Court  should  construe  will  to  give  only  defeasible  fee  in  first  de- 
visee to  carry  out  testator's  intention.  Such  construction  should 
be  given  to  the  devise  as  will  carry  out  the  object  and  intention 
of  devisor  and  as  will  effectuate  the  purpose  of  the  devise.  Sale 
V.  Crutchfield,  8  Bush,  649;  Parish  v.  Vaughn,  12  Bush,  97;  5 
Rule  of  Reversion;  Kent,  vol.  4,  top  page,  364;  bottom  page  363. 

Opinioi?  of  the  coubt  by  chief  JUSTICE  HAZELRIGG — ^Revebsino. 

Benjamin  L.  Young  died  testate  in  Jefferson  county  in 
November,  1888,  leaving  three  children,  and  to  these  he 
gave  his  estate,  consisting  solely  of  certain  real 
property,  under  conditions  to  be  stated  presently. 
In  February  before  his  death  be  had  obtained  a  divorce 
from  his  wife,  who  was  the  mother  of  his  three  children. 
He  also  left  a  brother  and  sister.    The  children  of  the 
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testator  died  unmarried,  and  childless,  and  the  question 
presented  on  this  appeal  is,  doe«  the  appellant,  the  mother 
of  the  children,  t^ke  the  estate,  or  do  the  appellees,  the 
brother  and  sistjer,  take  it?  The  will,  excluding  the  first 
item,  which  provides  merely  for  the  payment  of  debts  and 
funeral  expenses,  i«  as  follows:  ''Item  Second.  All  the 
rest  and  residue  of  my  estate,  real,  personal,  and  mixed, 
after  the  payment  of  my  .debts  and  funeral  expenses  as 
aforesaid,  I  give,  devise,  and  bequeath  to  my  three  children^ 
Eliza  Lawrence  Young,  Gre«ham  Alexander  Young  and 
Kenneth  Madison  Young,  to  be  equally  divided  between 
them,  share  and  share  alike.  Item  Third.  The  share  of 
my  daughter,  Eliza  Lawrence  Young,  is  to  be  her  sole  and 
separate  estate,  free  from  the  debts,  liabilities,  and  con- 
trol of  any  husband  she  may  have  during  her  life,  and  at 
her  death  to  descend  in  fee  simple  to  her  children;  and  if 
she  die,  leaving  no  issue  surviving  her,  then  her  said  share 
shall  be  divided  between  my  surviving  children.  Item 
Fourth.  The  shares  of  my  sons,  Qresham  Alexander 
Young  and  Kenneth  Madison  Young,  are  to  be  conveyed 
and  paid  to  them  when  and  as  they  respectively  attain  the 
age  of  twenty-five  years,  and  until  they  attain  said  age 
they  shall  have  no  power  to  convey  or  incumber  in  any 
way  the  estate  herein  devised  to  them;  and  if  either  shall 
die,  without  living  issue  surviving  him,  before  attaining 
said  age,  his  share  shall  be  equally  divided  between  my 
surviving  children  on  the  same  terms  and  conditions  as  the 
share  hereinbefore  devised  to  such  child.  Item  Fifth.  If 
any  of  my  said  children  shall  die,  leaving  issue  surviving 
them,  such  issue  shall  inherit  in  the  same  manner  as  the 
parent  would  if  living,  only  such  issue  shall  take. in  fee 
simple.  Item  Sixth.  In  the  event  that  the  income  from 
the  share  of  any  of  my  said  chiklren  is  insufficient  for  its 
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support,  and  fiuch  child  is  unable  to  labor  to  earn  its  own 
support,  I  anthoriae  its  gvardian  to  expend  a  reasonable 
allowance  out  of  the  principal  of  snob  child's  share  for 
such  support.  Item  Seventh.  I  authorize  and  empower 
the  statutory  guardian  of  my  said  children,  or  any  of  them, 
to  sell  and  convey  any  real  estate  said  children  may  take 
under  this  vrill,  the  proceeds  of  »uch  sale  to  be  reinvested 
by  such  guardian,  either  in  real  or  personal  estate,  fbr 
the  benefit  of  such  child  or  children,  with  power  to  again 
sell  and  oonvey  as  often  as  he  may  deem  it  to  the  interest 
ot  such  child.  The  trustee  for  my  daughter  may,  after 
she  attains  her  majority,  with  her  consent  and  approval* 
sell  and  oonvey  any  real  estate  in  fee  simple  that  she  may 
take  under  this  will,  and  reinvest  the  proceeds,  to  be  held 
just  as  the  estate  herein  devised  to  her  is  held;  this  power 
of  sale  to  be  in  addition  to  the  power  conferred  upon  her 
guardian."  By  the  eighth  item  the  brother  of  the  testa- 
tor was  appointed  executor  of  the  will,  guardian  of  the 
children,  and  trustee  for  the  daughter  "during  her  life," 
with  a  request  that  he  be  allowed  to  qualify  in  each  of 
these  capacities  without  giving  security.  The  son  Ken- 
neth Madison  died  in  November,  1893,  a  minor,  and  unmar- 
ried; the  daughter  died  in  August,  1895,'  also  unmarried; 
and  the  son  Oresham  Alexander  died  in  October,  1898, 
likewise  unmarried,  and  wb^ n  21  years  and  1  month  of  age. 
The  chancellor  was  of  opinion  that  the  will,  as  a  whole, 
only  gave  to  each  of  the  children  a  life  estate,  and,  there 
being  no  issue,  and  no  one  of  the  class  named  as  survivors 
to  take,  a  case  of  intestacy  resulted.  The  fee,  it  is  sup- 
posed, having  been  disposed  of  only  on  contingencies^  which 
never  happenedi  remained  in  the  testator  and  reverted  to 
hie  estate;  and  therefore  the  heirs  of  the  testator,  his 
brother  and  sister,  inherited  the  property.    It  is  insisted. 
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on  the  other  hand,  that,  at  any  rate,  whatever  may  be  said 
of  the  half  of  the  estate  which  came  to  the  surviving  broth- 
er, Gresham,  from  his  brother,  Kenneth,  certainly  that 
half  which  Gresham  inherited  from  his  sister  is  free 
from  all  restrictions,  and  was  devised  to  him  in  fee  under 
the  third  item;  and  that,  therefore,  upon  Gresham's  death, . 
the  estate  passed  by  inheritance  to  his  mother.  It  is 
difficult  to  escape  this  conclusion.  When  Kenneth .  died, 
the  sister  got  one-half  of  his  share,  to  be  held  by  her 
(item  4)  on  the  same  terms  and  conditions  as  she  held  the 
share  directly,  devised  to  her.  She  probably  held  a  life  es- 
tate only.  But  this  is  not  material,  because  upon  her 
death  without  issue  her  entire  share  of  the  estate  was  to 
be  divided,  under  item  3  of  the  will,  between  the  surviving 
children.  As  Gresham  alone  survived,  he  took  this  half 
in  fee,  as  there  is  no  attempt  in  item  3  to  name  the  con- 
ditions on  which  the  sister's  share  was  to  go  to  and  be 
held  by  the  swrvivor  or  survivors.  The  last  survivor, 
therefore,  took  the  fee  to  the  sister's  share  of  the  estate, 
and  this  passed  by  descent  to  his  mother.  We  agree  with 
the  chancellor's  construction  of  the  will  as  it  affects  the 
other  half  of  the  estate.  The  surviving  son  held  his  orig- 
inal share,  as  well  as  the  share  derived  from  his  brother, 
on  contingencies  which  prevented  the  vesting  of  the  estate, 
and  there  is  failure  to  dispose  of  the  remainder.  The 
brother  and  sister  therefore  take  one-half  the  estate  as 
heirs  of  the  testator.  Wherefore  the  judgment  is  reversed 
for  proceedings  consistent  with  this  opinion. 
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Case  8 — ^Action  to  Regoveb  Damages  fob  the  Killing  of  a  Colt  by 
Railroad  Co. — ^Mabch  10. 

108         4? 

L.,  R.  &  St.  L.  Railway  Oo.  v.  Beauchamp.       ii!^_i3 


appeal  FBOM  the  HANCOCK  CIBCtTIT  COUBT. 

Pleading — Amendments — Depabtube — Admissions  of  Agent  as  EJvi- 
dence — cattlih3uabds. 

Held:  1.  In  an  action  to  recover  damages  for  the  killing  of  a  colt 
by  the  negligent  act  of  the  defendant  in  running  its  train  of  cars 
over  the  colt,  it  was  not  error  to  permit  the  filing  of  amended 
petitions  alleging  additional  acts  of  negligence  as  that  defendant 
maintained  Its  cattle  guard  in  a  negligent  manner,  and  that,  after 
the  colt  was  crippled,  defendant  wrongfully  killed  it,  though  It 
was  not  fatally  injured. 

2.  The  declaration  of  a  section  foreman,  charged  merely  with  the 

duty  of  keeping  a  cattle  guard  in  repair,  that  the  original  con- 
struction of  the  cattle  guard  was  improper,  was  not  admissible 
against  the  principal,  not  being  a  part  of  the  res  gestae. 

3.  The  term  "cattle  guard,"  as  employed  in  Kentucky  Statutes,  section 

1793,  means  such  an  appliance  as  will  prevent  animals  from  es- 
caping from  Inclosures  in  which  they  are  confined  over  the  rail- 
road track,  and  going  upon  lands  of  others,  adjoining  the  right 
of  way;  and  the  mere  fact  that  a  cattle  guard  was  not  so  con- 
structed that  cattle  could  pass  over  it  with  safety  did  not  author- 
ize the  submission  to  the  jury  of  the  question  of  improper  con- 
struction. 

4.  It  is  negligence  to  permit  a  cattle  guard  to  be  overgrown  with 

weeds,  grass,  and  other  vegetation,  so  as  to  prevent  its  being  seen 
by  live  stock. 

DAVID  R.  MURRAY  fob  appellant. 

1.  Admissions  or  statements  made  by  appellant's  section  boss  the  day 

after  the  injury  was  done  are  not  competent  evidence  against  the 
appellant,  neither  as  to  the  killing  of  the  colt,  nor  as  to  the 
construction  of  the  cattle  guard.  Lexington,  Ac,  Mining  Co.  v. 
Webb,  »5  S.  W.,  1117;  Tarr  v.  Kimbrough,  34  S.  W.,  53i8;  L.  &  N. 
R.  R.  Co.  V.  Ellis,  30  S.  W.,  979. 

2.  The  original  petition  alleged  that  the  colt  was  killed  by  being  neg- 

ligently run  over  by  the  train.  An  amended  petition  was  filed  al- 
leging that  the  colt  was  killed  either  by  the  train  running  over 
it,  or  by  falling  into  the  cattle  guard,  but  plaintifC  did  not 
know  which,  and  another  amendment  was  filed  alleging  that  t^e 
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colt  was  not  fatally  injured  by 'the  train  or  cattle  guard,  but 
after  being  crippled  was  wrongfully  killed  by  the  agent  of  the 
railroad  company.  All  these  amendments  were  filed  against  the 
objection  of  the  (defendant)  appellant  and  the  filing  thereof  is 
a  reversible  error. 

SWBE7NEY,  ELLIS  ft  SWEENEY  fob  appellee. 

1.  The  amended  petitions  do  not  set  up  a  new  cause  of  action,  and 

the  court  in  its  discretion  ha4  the  right  to  allow  them  to  be  filed. 

2,  The  statement  made  by  the  section  boss  of  appellant,  who  was  in 

charge  of  the  cattle  guard,  as  to  its  improper  construction  was 
competent  evidence. 

OPiinoN  OF  THE  oouBT  BY  JUDGE  BURN  AM — Revebsing. 

In  the  original  petition  in  this  action  appellee  sought  to 
recover  damages  of  appellant  for  having  recklessly,  care- 
lessly, and  negligently  run  its  engine  and  train  of  cars 
over  his  colt,  by  reason  of  which*  it  was  fatally  injured-,  and 
subsequently  killed  by  the  agents  of  the  defendant.  By 
an  amended  petition  appellee  alleges  "that  he  was  not 
present  when  the  colt  wa&  crippled,  but  that  he  had  been 
informed  that  the  defendant  company  ran  its  train  over 
and  crippled  the  colt,  as  alleged  in  his  original  petition, 
and  which  he  believed  to  be  true;  but,  if  mistaken  in  this, 
he  says  that  the  defendant,  at  the  time  the  eolt  waa  crip- 
pled, was  maintaining  a  cattle  guard  on  the  line  between 
the  field  where  said  colt  was  being  pastured  and  the  land 
of  the  adjacent  owner,  and  that  the  defendant  erected, 
kept,  and  maintained  said  cattle  guard  in  an  unskillful, 
oarele8»,  and  reckless*  manner,  by  making  a  deep  hole  or 
pit,  and  then  placing  rails  or  slats  over  the  top  thereof 
so  far  apart  that  stock  could  and  did  fall  into  said  pit; 
and  that  said  colt  fell  into  and  through  said  cattle  gaard 
and  pit,  and  in  that  way  was  crippled,  and  then  killed  by 
defendant  company,  as  alleged  in  his  original  petition;  that 
said  colt  would  not  and  could  not  have  been  crippled  but 
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for  defendant's  gross  negligence  in  constructing  said  cat- 
tle guard,  and  its  carelessness  and  negligence  in  maintain- 
ing same;  that  either  the  colt  was  crippled  by  the  de- 
fendant company  in  the  manner  alleged  in  the  original  pe- 
tition or  in  the  manner  alleged  in  the  amended  pe- 
tition; one  or  the  other  i»  true,  but  the  plaintiff  does  not 
know  which."  And  by  a  second  amended  petition  appellee 
alleges  "that  after  the  colt  was  crippled,  as  alleged  in  the 
petition  and  amended  petition,  defendant's  agent  and  serv- 
ant who  was  in  charge  of  that  part  of  defendant's  track 
where  the  colt  wa«  crippled,  and  who  wa»  duly  authorized 
and  empowered  by  the  defendant  company,  when  stock 
were  crippled  by  trains  on  its  track,  when,  in  the  judgment 
of  the  company,  such  stock  wae  fatally  injured,  to  kill  the 
same,  pursuant  to  instructioni^  killed  the  colt  when  it  was 
not  fatally  injured,  and  when  such  killing  was  wrongful." 
Each  and  every  affirmative  allegation  of  the  original  and 
amended  petitions  affecting  its  rights  wa«  denied  by  ap- 
pellant, and  it  was  affirmatively  alleged  in  the  answer 
that  the  colt  was  killed  at  the  instance  and  with  the  knowl- 
edge and  consent  of  plaintiff,  and  without  either  instruc- 
tion or  authority  from  the  defendant.  These  affirmative 
averments  were  denied  by  a  reply,  and  the  trial  resulted  in 
a  verdict  and  judgment  in  favor  of  appellee. 

A  number  of  alleged  errors  occurring  on  the  trial  are 
relied  on  fp-r  reversal.  First,  it  is  insisted  that  the  court 
erred  to  the  prejudice  of  the  defendant  in  permitting  ap- 
pellee to  file  each  of  the  amended'  petitions,  to  which  ap- 
pellant at  the  time  objected  and  excepted;  and  it  is  es- 
I)ecially  insisted  that  the  second  amended  petition  sets 
up  a  distinct  and  new  cause  of  action.  The  gist  of  the  ac- 
tion upon  which  recovery  is  sought  is  for  the  death  of 
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plaintiff's  eolt,  which,  it  is  alleged,  was  occasioned  by  the 
negligent  and  wrongful  acts  of  appellant's  agents  and  em- 
ployes. The  cause  which  is  the  basis  of  the  action  relied 
on  in  the  pleadings  is  the  same,  the  amendments  only 
alleging  different  acts  of  negligence  which  occasioned  the 
injury.  The  amended  petitions  do  not  constitute  a  new 
cause  of  action,  and  the  court  properly  allowed  them  to 
be  filed. 

It  is  insisted  that  the  court  erred  in  admitting  as  evi- 
dence in  chief  statements  made  by  J.  D.  Perry,  section 
foreman,  as  to  the  condition  and  construction  of  the  caftle 
guard,  which  were  prejudicial  to  defendant,  and  which  were 
objected  and  accepted  to  at  the  time.  Admissions  made  by 
an  agent  while  acting  within  the  scope  of  his  authority, 
and  within  the  legitimate  province  of  his  delegated  powers, 
are,  by  the  universal  rules  of  evidence,  admissibJe  as 
against  the  principal,  not  as  admissions  or  declarations 
merely,  but  as  parts  of  the  res  gestae;  hence  only  such  as 
accompany  the  transactions  in  which  the  agent  acted  can 
be  proven.  There  is  no  testimony  that  the  section  boss 
was  charged  with  the  construction  of  this  cattle  guard, 
nor  that  it  was  out  of  repair.  The  fault  with  it,  if  any, 
was  that  of  original  construction,  and  the  statements  of 
the  section  boss  as'  to  whether  it  was  properly  <»onstructed, 
made  out  of  court,  and  to  a  third  party,  were  at  best 
mere  opinions  or  conclusions  of  his,  and  could  not  be  intro- 
duced as  evidence  in  chief  against  appellant,  and  the  court 
erred  in  admitting  it. 

Another  ground  relied  on  for  reversal  is  that  the  court 
erred  in  refusing  to  give  a  peremptory  instruction  to  find 
for  defendant,  as  it  is  insisted  that  there  was  no  testi- 
mony which  conduced  to  show  that  the  injury  to  appellee's 
colt  was  occAsdoned  by  any  negligent  or  defective  con- 
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struction  of  the  cattle  guard  itself.  The  fault  in  the  cat- 
tle guard  relied  on  in  the  amended  i)etition  is  that  "the 
ties  were  placed  so  far  apart  that  stock  could  and  did  fall 
between  them,  and  that  appellee's  colt  fell  into  and 
through  said  cattle  guard  and  pit,  and  in  that  way  was 
crippled,  and  then  killed  by  defendant  company  as  alleged," 
There  is  no  proof  fn  the  record  that  the  train  ever  struck 
the  colt,  and  the  only  proof  as  to  the  negligent  construc- 
tion of  the  cattle  guard  is  that  of  appellee  and  the  wit- 
nesses Combs  and  Boutcher.  Appellee  was  asked  the  follow- 
ing questions:  "Q.  Wa»  the  cattle  guard  skillfully  and 
properly  built?  A.  No,  sir;  not  like  they  are  in  my  neigh- 
borhood. Q.  Do  you  know  how  a  cattle  guard  ought  to 
be  built  so  as  to  make  it  safe  for  stock?  A.  Yes  sir.  Q. 
How  was  this  one  constructed?  A.  Had  a  pit  dug  there, 
and  cross-ties,  and  planked  up.  The  first  cross-tie  was  six 
inches  from  the  plank  ,at  the  end  of  the  pit.  Q.  How 
should  it  have  been  built?  A.  The  cross-tie  should  have 
been  against  the  plank.  It  was  from  four  to  six  inches 
away  from  the  plank.  Q.  About  what  part  of  the  cattle 
guard  did  the  colt  fall  into?  A.  It  was  near  the  center 
where  the  colt  fell  in.  Q,  How  long  was  the  cattle  guard? 
A.  About  ten  or  twelve  feet."  The -witness  Combs  testi- 
fied that  the  cattle  guard  was  not  properly  constructed, 
and,  being  called  upon  for  particulars,  answered:  "The 
first  cross-tie  on  the  side  where  the  colt  fell  into  the  pit 
should  have  been  laid  over  and  upon  the  perpendicular 
plank  that  walled  the  pit,  and  the  next  tie  should  have 
been  placed  from  fifteen  to  eighteen  inches  from  the  first 
tie.  If  the  cattle  guard  had  been  built  in  this  way,  the 
colt  would  not  have  fallen  into  it,  or,  if  it  had,  it  would 
not  have  broken  its  leg,  for  there  would  have  been  suffi- 
cient room  to  have  gotten  it  out;  but,  as  it  was,  there  was 


Digitized  by 


Google 


52  KENTUCKY  REPORTS.  [Vol  108 

L.,  H.  &  St.  L.  R.  R.  Co.  V.  Beauchamp. 

no  room,  and  its  leg  was  necessarily  broken."  While  the 
witness  Boutcher  testified  that  he  thought  the  cattle  guard 
was  improperlj  constructed  because  ^Hhe  first  cross-tie 
was  placed  too  close  to  the  end  of  the  pit;"  that,  "if  the 
opening  had  been  wider  at  that  point  'between  the  boxing 
and  the  first  cross-tie,  the  colt  would  have  had  more  room 
for  play."  The  term  "cattle  guard,"  as  employed  in  sec- 
tion 1793  of  the  Kentucky  Statutes,  means  such  an  appli- 
ance as  will  prevent  animals  from  escaxwng  from  inclosures 
in  which  they  are  confined  over  the  railroad  track  and  go- 
ing upon  lands  of  others  adjoining  tTie  right  of  way,  and 
any  neglect  or  failure  on  the  part  of  the  railroad  to  keep 
them  in  &uch  a  condition  as  will  effect  this  purpose  renders 
it  liable  for  any  injuries  that  may  result  therefrom.  No 
particular  form  of  appliance  is  prescribed  by  the  statute, 
but  it  certainly  can  not  be  contended  that  they 
should  be  so  constructed  that  cattle  could 
pass  over  them  with  safety.  This  would  defeat  the  very 
purpose  of  their  requirement.  While  it  appears  from  the 
evidence  that  there  are  a  variety  of  appliances  of  this 
character  used  by  the  different  railroads,  yet  it  appears 
that  this  particular  appliance,  is  the  one  universally 
used  on  this  road,  and  we  are  of  the  opinion 
that  the  testimony  as  to  improper  construction  did  not 
authorize  the  submission  of  the  question  to  the  jury. 

In  the  progress  of  the  trial,  appellee  offered  to  prove  by 
a  number  of  witnesses  that  the  defendant  had  allowed  a 
large  amount  of  grass  and  weeds  to  grow  over,  through, 
and  around  this  cattle  guard,  until  it  was  completely  hid- 
den from  view,  and  that  it  could  only  be  discovered^  on 
this  account,  when  you  came  very  close  to  it.  It  was  the 
duty  of  the  defendant  to  have  maintained  the  cattle  guard 
in  such  condition  as  to  attract  the  notice  of  live  sto<^. 
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To  have  permitted  it  to  be  overgrown  with  weeds,  ^rasB, 
ahd  other  vegetation,  so  as  to  prevent  its  being  seen  by 
live  stock,  was  negligence.  This  testimony  was  clearly 
competent,  and  the  court  erred  in  excluding  it.  For  reas- 
ons indicated  herein,  the  judgment  is  reversed,  and  cause 
remanded  for  a  new  trial  consistent  with  this  opinion. 


Case  9 — -Indictment  Against  J.  H.  Smffh  for  Mubdgb  on  Which 
He  Was  Convicted  and  Appeals — Mabch  10. 


Smith  V.  Oominonwealth  rior^ 

el 10  864 
APPEAL   PROM    LETCHER   CIRCIftT   COURT — ^REVERSED.  Jifg    |o 

Criminal  Law — Motion  to  Require  Judge  to  Vacate  Bench — 
Change  of  Venlts  ^election  of  Jurors — Failure  ojp  Judge  to 
Keep  Key  to  Wheel — Homicide — Instructions  to  Jury. 

Held:     1.  The  court  did  not  abuse  its  discretion   in  granting  the 

Commonwealth  a  change  of  venue  on  the  ground  that  il  could 

not  obtain  a  fair  trial  in  the  county  by  reason  of  the  almost 

universal   relationship  of  accused  to   leading  families  of   the 

.   county. 

2.  The  circuit  judge  did  not  err  in  refusing  to  vacate  the  benclf, 

where  the  ground  urged  was  personal  hostility  to  accused,  and 
the  facts  stated  were  not  such  as  necessarily  or  probably  indi- 
cated such  hostility. 

3.  Where  the  court  sustained  the  motion  of  the  Commonwealth  lor 

a  change  of  venue  of  a  prosecution  for  murder,  the  fact  that  the- 
deceased  was  reared  in  the  county  to  which  the  case  was  trans- 
ferred, and  was  related  by  blood  or  marriage  to  a  large  number 
of  its  citizens,  constituted  a  valid  objection  to  that  county, 
though  the  court  had  already  sustained  a  like  objection  to  an- 
other county  f  and,  whether  or  not  the  court  abused  its  discre- 
tion in  overruling  the  objection  on  the  ground  that  it  came  too 
late,  yet,  as  the  case  must  be  reversed  on  the  other  grounds,  the 
court  should,  on  its  return,  transfer  it  to  some  county  to  which 
no  such  objection  exists. 
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4.  The  provision  o£  Kentucky  Statutes,  section  2245,  that  the  key  to 
the  wheel  or  drum  from  which  the  names  of  the  Jurors  are  to  be 
drawn  shall  be  kept  by  the  judge  of  the  court,  Is  mandatory;  and 
it  constitutes  a  valid  objection  to  a  jury  that  the  key  to  the  wheel 
or  drum  from  which  the  names  were  drawn  had  b^n  kept  by 
the  clerk,  though  in  a  sealed  envelope. 

6.  ynder  an  indictment  for  murder,  it  was  prejudicial  error  to  in- 
struct the  jury  that  "if  upon  the  whole  case  you  have  a  reasona- 
ble doubt  of  the  defendant  having  been  proven  guilty,  or  if  you 
find  him  guilty,  but  have  e  reasonable  doubt  from  the  evidence 
as  to  whether  he  has  been  proven  guilty  of  murder  or  man- 
slaughter, then  you  will  find  him  guilty  of  manslaughter,"  as  the 
jury  were  thereby  directed  to  find  accused  guilty  of  manslaughter, 
though  they  might  have  a  reasonable  doubt  as  to  his  guilt  of  any 
offense. 

6.  Constitution,  Section  11,  providing  that  the  defendant  in  all  crim- 
inal prosecutions  '^hall  have  a  speedy,  public  trial  by  an  impar- 
tial jury  of  the  vicinage,  but  the  General  Assembly  may  pro- 
vide by  a  general  law  for  a  change  of  venue  in  such  prosecutions 
ilor  both  the  defendant  and  the  Commonwealth/'  authorizes  Ken- 
tucky Statutes,  aection  1109,  giving  the  Commonwealth  and  ac- 
cused equal  rights  as  to  a  change  of  venue. 

N.  B.  HAYS,  J.  S.  HATS,  and  W.  F.  HALL  fob  APPKLi.Airr. 

CLIFTDN  J.  PRATT,  Attornet-Qeneral  and  TINSLET  St  FAULK* 
NER  FOB  Commonwealth. 

(No  briefs  in  record.) 

Opinion  of  the  ooubt  bt  JUDOB  DuRELLE— Rcvebsino. 

Appellant  was  originaJly  indicted  in  Harlan  county  for 
the  murder  of  S.  T.  Daj.  At  the  first  term  after  the  indict- 
ment the  accused  filed  his  aflBdaVit  for  the  purpose  of  re- 
moving the  regular  judge  from  the  bench.  The  court  held 
the  afiQdavit  insuflBcient,  and  refused,  to  vacate  the  bench, 
which  is  assigned  as  error.  The  Commonwealth  applied 
for  a  change  of  venue,  upon  the  ground  that,  owing  to  the 
ahnost  universal  relationship  of  the  accused  to  leading 
families  of  the  county,  it  was  impossible  for  the  Common- 
wealth to  obtain  a  fair  trial.  Upon  the  evidence  intro- 
duced on  this  application,  the  circuit  court,  in  the  exercise 
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of  what  we  consider  a  reasonable  discretion,  announced 
that  the  case  would  be  removed,  and  requested  a  list  of 
counties  which  would  not  be  objectionable.  The  defense 
declined  to  furnish  such  list.  The  court  thereupon  an- 
nounced that  it  would  transfer  the  case  to  Bell  county. 
The  defense  asked  time  to  show  cause  why  the  case  should 
not  be  sent  to  Bell,  which  was  granted,  and,  on  the  showing 
made,  the  court  announced  that  the  case  would  be  sent  to 
Letcher.  It  may  be  remarked  that  one  of  the  objections 
to  Bell  county  was  that  the  counsel  of  accused  did  not 
practice  in  Bell  county,  and  would  not  go  there  to  defend 
him,  except  for  a  larger  fee  than  he  was  able  to  pay;  and 
in  his  affidavit  he  says  "that  said  Hall  attends  court  in  the 
adjoining  counties,  and,  if  the  venue  should  be  changed  to 
Leslie  or  Letcher  county,  he  could  have  the  advice  and  ser* 
vices  of  said  Hall."  Thereupon  the  court  ordered  the 
venue  changed  to  Letcher  county.  The  accused  asked 
time  to  show  cause  against  Letcher  county.  In  view  of  the 
statement  of  the  affidavit,  which  the  court  evidently  re- 
garded as  a  declaration  that  Letcher  was  not  objection- 
able, this  request  was  denied,  and  the  accused  was  inform- 
ed that  he  could  have  the  benefit  of  excerptions  to  the 
ruling.  In  the  course  of  an  hour  or  two,  the  accused  pre- 
sented ^affidavits  showing  cause  against  Letcher  county, 
viz.  that  the  deceased  was-  reared  in  that  ciounty,  and  re- 
lated by  blood  or  marriage  to  a  large  number  of  its  citi- 
zens, and  these  affidavits  were  not  allowed  to  be  filed,  the 
ground  of  the  refusal  being  that  the  case  had  already  been, 
transferred.  Suibsequently,  similar  affidavits'  were  filed 
in  Letcher  eounty,  and  a  motion  madfe  to  remand  the  case 
to  Harlan  for  trial.  The  action  of  the  court  in  transfer- 
ring the  case  to  Letcher,  and  refusing  to  remand,  is  also 
alleged  as  error.    It  is  also  objected  that,  in  the  formation 
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of  the  jury  in  Letcher  county,  it  appeared  that  the  key  to 
the  dram  or  wheel  had  not  been  kept  by  the  judge  of  the 
court,  but  had  been  left  m  a  sealed  envelope  in  charge  of 
the  clerk,  and  that  it  was  error  against  the  objection  of 
defendant,  to  form  the  jury  from  persons  whose  names 
were  drawn  from  that  wheel.  Certain  of  the  instructions 
are  also  objected  to,  and  will  be  considered  in  due  course.  * 
No  objection  to  the  conduct  of  the  trial  was  urged  in  argu- 
ment, and  the  court's  attention  has  been  called  to  no 
valid  objection  in  thia  behalf. 

The  affidavit  for  a  change  of  venue  states  certain  facts, 
and  also  certain  actions  by  the  circuit  judge,  upon  which 
is  predicated  the  assertion  that  the  judge  would  not  give 
accused  a  fair  trial.  The  propriety  or  impropriety  of  the 
acts  alleged  does  not  affect  the  question  whether  they 
8up|)ort  the  deduction  drawn,  and,  after  careful  considera- 
tion, we  have  reached  the  conclusion  that  they  are  not 
such  as  raise  the  presumption  of  hostility  on  the  part  of 
the  judge.  No  action  of  the  judge  is  averred  which  indi- 
cates hostility  to  the  accused,  nor  do  we  think  the  course 
of  the  trial  gave  43uch  indication.  As  said  by  Judge 
Pryor  in  Insurance  Co.  v.  Landram,  88  Ky.  442,  [11  S.  W. 
367,  592:]  "While  the  Legislature  has  said  that  if  an  affi- 
davit is  mcule  by  the  littgant  that  the  judge  will  not  afford 
him  a  fair  trial  he  shall  not  preside,  the  facts  upon  which 
this  geneo'al  avi»rmen^  is  made  must  appear,  and  they 
must  be  such  as  bring  the  case  within  the  legislative  mean- 
ing." The  ground  urged  for  the  circuit  judge  to  vacate 
the  bench  was  hostility  against  the  accused.  We  do  not 
think  the  facts  stated  are  such  as  necessarily  or  probaibly 
indicate  personal  hostility. 

The  question  as  to  change  of  venue  presents  some  diffi- 
culty.   We  would  not  wish  unduly  to  interfere  with  the 
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discretion  committed  to  the  circuit  judge  in  this  matter, 
but  it  seems  probable  that  the  objections  to  Letcher 
county — which  were  almost  identical  with  those  urged  to 
Bell — would  haye  been  sustained  had  they  been  presented 
,  in  what  the  court  considered  proper  time.  As,  therefore, 
the  case  must  be  reversed  upon  another  ground,  the  court, 
on  its  return,  will  set  aside  the  order  transferring  to 
Letcher  county,  and  make  an  order  transferring  to  some 
county  not  in  this  respect  objectionable. 

The  objection  to  the  drawing  of  the  jury  seems  to  us  to 
be  well  taken.  The  statutory  provision  that  the  key  to  the 
drum  or  wheel  shall  be  'kept  by  the  judge  of  the  court 
seems  to  us  to  be  mandatory.  Not  that  the  judge  is  re- 
quired, necessarily,  to  keep  it  in  his  pocket,  but  the 
whole  section  seems  to  be  designed  to  prevent  the  clerk 
from  having  anything  to  do  with  its  custody.  It  is  true 
it  was  left  in  the  custody  of  the  clerk  in  a  sealed  envelope. 
We  presume  this  does  not  mean  an  envelop  sealed  with 
wax,  and  an  impression  made  thereon,  but  in  an  ordinary 
adhesive  envelope.  But,  whether  this  be  so.  or  not,  it  was 
in  the  custody  of  the  one  oflScial  above  all  others  whom 
the  statute  appears  designed  to  prevent  having  anything 
to  do  with  it.  The  objection  to  the  jury  drawn  from  the 
names  then  in  thei  wheel  was  made  at  the  proper  time, 
and,  we  think,  should  have  been  sustained. 

The  objections  taken  to  the  self-defense  instruction  seem 
to  us  overtechnical.  But  the  objection  to  the  reaaonable 
doubt  instruction,  while  it  is  based  upon  what  is  evidently 
a  mere  clerical  error,  which  probably  did  not  prejudice 
the  accused,  may  have  done  so,  and  undoubtedly  is  an  in- 
correct statement  of  the  law.  It  is:  **And  if,  upon  the 
whole  case,  you  have  a  reasonable  doubt  of  the  defendant 
having  been  proven  guilty,  or  if  you  find  him  guilty,  but 
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have  a  reasonable  doubt  from  the  evidence  as  to  whether 
he  has  been  proven  guilty  of  murder  or  manslaughter,  then 
you  will  find  him  guilty  of  manslaughter."  The  instruc- 
tion literally  directs  the  jury  to  find  accused  guilty  of  man- 
slaughter if,  upon  the  whole  case,  they  have  a  reasonable 
doubt  of  his  guilt  of  any  offense. 

Considerable  argument  was  devoted  by  appellant  to  the 
proposition  that  defendant's  constitutional  right  to  a  fair 
and  impartial  trial  by  a  jury  of  the  county  limits  the  Com- 
monwealth's right  to  a  change  of  venue  to  the  single  in- 
stance when  it  becomes  necessary  in  order  to  preserve  or 
enforce  its  authority,  as  where  there  should  exist  such  a 
state  of  lawlessness  or  intimidation  of  the  Common- 
wealth's officers  by  the  citizens  of  a  coun1:y  as  to  render  it 
necessary  that  a  change  of  venue  be  granted  in  order  to 
preserve  and  enforce  the  authority  of  the  Commonwealth. 
Com.  V.  Davidson,  91  Ky.  162,  [15  S.  W.  53,]  is  relied  upon. 
Tl^t  case,  however,  arose  under  the  old  Constitution, 
which  was  materially  differefnt  in  its  provisions  in  this 
behalf.  By  section  11  of  the  present  Constitution,  provis- 
ion is  made  that  the  defendant  "shall  have  a  speedy  public 
trial  by  an  impartial  jury  of  the  vicinage,  but  the  General 
Assembly  may  provide  by  a  general  law  for  a  change  of 
venue  in  such  prosecutions  for  both  the  defendant  and  the 
Commonwealth.  .  .  ."  This  grouping  of  the  two  pro- 
visions in  one  section,  by  all  rules  of  construction,  limits 
the  general  application  oi  the  first  provision  by  the  terms 
of  the  second,  and-  we  think  the  statute  ena<?ted  thereun- 
der, giving  the  Commonwealth  and  the  defendant  -equal 
rights  in  this  regard,  is  constitutional.  For  the  reasons 
given,  the  judgment  is  reversed,  and  cause  remanded,  with 
directions  to  award  defendant  a  new  trial,  and  for  further 
proceedings  consistent  herewith. 

Petition  for  rehearing  filed  by  appellant  and  overruled. 
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Case  Kh^lvDicmEST  Against  Gbinstbad  ft  Tiksley  fob  Cbimxnal 
CoNSPnucT  TO  Fix  Pbice  of  Merchandise — ^Mabch  10. 

Oommonwealth   of  Kentucky  v.  Grinstead 
&  Tinsley. 

jDekusbbb  to  ^ndictmekt  Sxtstained.    Commonwealth  Appeals, 
appeal  fbom  whitley  cibcuit  couet. 

Statutes — Combination  to  Fix  Price  of  Merchandise — ^Repeal  vt  "Jog    so 

CONSTTTUTION — ^REPEAL   BY   OMISSION   FBOM    GeNEBAL   REVISIOK   OF  -ill    SI  * 

Laws — When  Void  fob  Uncertainty — Rejection  of  Words  Cahe-  ei33  siw 

136    1521 
LESSLY  InSEBTES) — SUFFICIENCY  OF  INDICTMENT.  I 

Held:  1.  Constitution,  section  19^,  providing  that  "it  shall  be  the 
duty  of  the  General  Assembly  from  time  to  time,  as  necessity  may , 
require,  to  enact  such  laws  as  may  be  necessary  to  prevent  all 
truBts,  pools,  combinations  or  other  organizations,  from  combin- 
ing to  depreciate  below  its  real  value  any  article,  or  to  enhance 
the  cost  of  any  article  above  its  real  value,"  did  not  repeal  the 
provisions  of  the  act  of  May  20,  1890,  now  embodied  in  Kentucky 
Statutes,  sections  3915,  3917,  providing  that  any  corporation  or 
individual  who  shall  become  a  member  of,  or  a  party  to,  or  in  any 
way  interested  in,  any  pooU  trust,  combination,  or  agreement  for 
the  purpose  of  regulating  the  price  or  limiting  the  production  of 
any  article  of  property,  ehall  be  deemed  guilty  of  the  crime  of 
conspiracy,  and  punished  therefor,  as  the  requirement  of  the  Con- 
stitution is  not  a  grant  of  power,  and  does  not  impliedly  prohibit 
the  Legislature  from  going  beyond  the  duty  en:k>ined. 

2.  As  the  statute  is  not  inconsistent  with  the  Constitution,  it  was  not 

repealed  after  tho  lapse  of  six  years  from  the  adoption  of  the  Con- 
stitution, by  section  1  of  the  schedule  of  that  instrument,  which 
provides  that  "all  laws  which  are  inconsistent  with  such  provi- 
sions as  require  legislation  to  enforce  them  ishall  remain  in  force 
until  such  legislation  is  had,  but  not  longer  than  six  years  after 
the  adoption,  of  this  Constitution." 

3.  As  the  general  act  revising  the  criminal  laws,  adopted  April  10, 

1803,  did  not  legislate  upon  the  subject  of  "pools,  trusts,  and 
conspiracies,"  the  omission  therefrom  of  the  act  of  May  20,  1890» 
relating  to  that  subject,  did  not  operate  to  repeal  that  act. 

4.  Kentuckr  Statutes,  section  aoliS,  prohibiting  "any"  combination  to 

regulate  or  fix  prices  and  "any"  combination  to  limit  production, 

is  not  void  for  uncertainty.  ^ 
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5.  Kentucky     Statutes,     section     3917,     which     proYides     for     the 

punishment  by  fine  of  '^ny  corporation,  company,  firm, 
partnership  or  persons,  or  association  of  persons,'*  found 
guilty  of  violating  that  statute,  and  for  the  punish- 
ment by  fine  or  imprisonment,  or  by  both  fine  and  imprison- 
ment,  of  any  president,  manager,  director  or  other  officer  or 
agent,  or  receiver  of  any  corporation,  company,  firm,  partnership, 
or  any  corporation,  company,  firm  or  association,  or  member 
of  any  corporation,  firm  or  association,  or  any  member  of 
any  company,  firm  or  other  association,  or  any  Individual," 
found  guilty  of  such  violation,  was  manifestly  intended  to  provide 
lor  th«  punishment  of  artificial  persons  or  combinations  by  a  fine, 
and  for  the  punishment  of  natural  persons  by  fine  or  imprison- 
ment, or  by  both  fine  and  imprisonment;  and  to  efCectuate  that 
intention  the  word  "person,"  as  used  in  the  first  part  of  the  sec- 
tion, will  be  rejected  as  a  mere  inaccuracy,  while  the  words  "any 
corporation"  and  the  words  following  them,  where  first  repeated 
in  the  second  part  of  the  section,  will  be  treated  as  governed  by 
the  word  "of,"  just  as  they  are  where  they  first  occur. 

6.  As  the  words  of  the  statute  are  descriptive  of  the  offense,  which  Is 

irarely  a  statutory  one,  an  indictment  which  follows  the  language 
of  the  statute  Is  sufficient;  it  not  being  necessary  to  allege  the 
means  adopted  to  effect  the  object  of  the  combination,  the  offense 
being  complete  if  defendant  enters  into  an  agreement  with  an- 
other for  the  purpose  of  fixing  the  price  of  any  merchandise. 

CLIFTON  J.  PRATT,  ArroBNET-GiEiTEaAL,  ajto  J.  N.  SHARP,  Com- 

MONWEAXTH'S  ATTOBNEY,  TwEKTY-EIGHTH  DISTRICT  OF  KENTUCKY, 
FOB  APPELLANT. 

1.  The  act  of  "May  20,  1890,  now  section  3916,  Kentucky  Statutes,  does 

not  contravene  section  198  of  the  Kentucky  Constitution.  John- 
son V.  Hlggins,  3  Metcalf.  576;  U  S.  v.  Crulkshanks.  92  U.  S..  642; 
Cooley  Con.  Limitation,  pp.  87,  88,  90  and  168;  People  v.  Draper, 
16  New  York,  ^2,  '643;  Schedule  Constitution,  sec.  1. 

2.  Said  act  is  not  repealed  because  it  was  not  re-enacted  by  the  act  of 

April  10,  1893,  entitled  "Crimes  and  Punlshmente."  This  has 
been  conclusively  settled  by  this  court  in  the  case  of  Conley  v. 
the  Commonwealth,  17  Ky.  Law  Rep.,  678;  Buchanan  v.  Common- 
wealth, 16  Ky.  Law  Rep.,  738;  Long,  Treasurer  v.  Stone,  Auditor, 
19  Ky.  Law  Rep.,  ^6. 

^  The  statute  is  not  void  for  uncertainty  because  it  prescribes  tWo 
penalties.  Henry  v.  Trustees,  Ac,  48  Ohio  Stat.,  671;  Rhodes  v. 
Meadly,  46  Ohio  Stat.,234;  Raymond  v.  Cleveland,  42  N.  J.  Law, 
293;  PHt  V.  Shipley,  46  Cal.,  Ul. 

4.  The  Statute  is  not  indefinite  and  uncertain. 
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6.  The  indictment  is  good;  this  is  purely  a  statutory  offense,  crated 
by  the  etatute  alone,  an4  the  words  of  the  statute  are  descriptive 
of  the  offense  and  complete  in  itself,  and  an  indictment,  charged 
In  the  words  of  th«  statute,  is  good.  Sellers  ▼.  Commonwealth,  13 
Bush,  332;  Commonwealth  v.  Bartholomew,  17  Ky.  Law  Rep., 
1133;  Thompson  v.  Commonwealth,  20  Ky.  Law  Rep.,  401;  Moore 
V.  Commonwealth,  92  Ky.,  630;  White  v.  Commonwealth,  21  Ky. 
Law  Rep.,  see  p.  — ;  Mitchell  v.  Commonwealth^  88  Ky.,  849; 
Davis  V.  Commonwealth,  13  Bush,  '218  (sec.  318);  Wood  v.  Com- 
monwealth, 14  Bush,  232,  233;  4  Ency.  Plead,  and  Prac,  423,  sec. 
723;  Coal  v.  People,  84  111.,  216;  Blkin  v.  People,  ^8  N.  Y.,  117; 
1  Bishop  Crim.  Procedure,  360;  State  v.  Ormiston,  66  Iowa,  216 
(sec.  145) ;  State  v.  Murphy,  41  Am.  Dec,  49;  State  v.  Stewart,  59 
Vt,  251;  Conner  v.  Commonwealth,  13  Busll,  714;  Commonwealth 
V.  Turner,  5  Bush,  317;  Commonwealth  v.  Turner,  S  Bush,  2; 
State  V.  Grant,  86  Iowa,  216. 

KOHN,  BAIRD  &  SPINDLE  fob  appellees. 

The  demurrer  to  the  indictment  should  be  sustained  and  judg-. 
ment  of  lower  court  affirmed,  because, 

1.  The  act  of  May  20,  1890,  was  repealed  by  the  new  Constitution 

adopted  September  28,  1891. 

2.  Said  act  was  repealed  because  of  its  omission  from  the  general  act, 

revising  tbe  criminal  laws,  reported  by  the  commissioners  in  pur- 
suance of  seotlon  245  of  the  Constitution,  and  adopted  by  the  Cen- 
eral  Assembly  in  July,  1893. 

3.  $aid  act  is  void  for  uncertainty. 

4.  The  indictment  is  fatally  defective  in  not  alleging  facts  sufficient 

to  constitute  an  offense  either  at  common  law  or  under  the  stat- 
ute. 

Aetna  Ins.  Co.  v.  Commonwealth,  51  S.  W.  R.,  625;  Steamship 
Co.  V.  Macgregor^  21  Q.  B.  Div.,  545;  1  Duvall,  145,  Schulten  v. 
Brewing  Co.;  96  Ky.,  224,  Perkins  v.  Auditor,  79  Ky.,  310;  Het- 
terman  v.  Powers,  43  S.  W.,  180;  Auditor  v.  Adams,  13  B.  Mon., 
150;  Brown  v.  Crawford,  6  Bush,  1;  Robinson  v.  Swope,  12  Bush, 
21;  Williams  v.  Commonwealth,  man.  Opinion,  1880;  Varney  v. 
Justice,  86  Ky.,  600;  McTigue  v.  Commonwealth,  17  Ky.  Law 
Rep.,  1421;  Thompson  v.  Commonwealth,  20  Ky.  Law  Rep.;  Kine 
V.  Diefenbach,  64  111.,  291;  State  v.  Holcombe,  46  Neb.,  88;  Peo- 
ple V.  BlediBoe,  68  N.  C,  451-7-9;  Endlich  on  Interpretation  of 
Statutes,  par.  202;  Broaddus  v.  Broaddus,  10  Bush,  299;  Long, 
Treasurer,  v.  Stone,  Auditor,  19  Ky.  Law  Rep.,  246;  Patterson  v. 
Commonwealth,  86  Ky.,  318;  Combs  v.  Crawford,  19  Ky.  Law 
Rep.,  1500;  Fultz  v.  Crofton,  19  Ky.  Law  Rep.,  1921;  Smith  v. 
Mattingly,  86  Ky.,  228;  Commonwealth  v.  L.  &  N.  R.  R.  Co.,  20 
Ky.,  4^1;    State  v.  Partlow,  91  N.   C,   550;    Commonwealth  v. 
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Stout,  7  B.  Mon.,  247;  Commonwealth  v.  McCrory,  3  Ky.  Law 
Rep.,  24'!;  Mitchell  v.  Commonwealth,  88  Ky.,  349;  Common- 
wealth V.  Ward,  92  Ky..  158;  Rex  v.  QUI,  2  Barn.  &  Aid.,  2a4; 
U.  S.  V.  Walsh,  5  Dill.,  58;  Commonwealth  v.  Shedd,  Ac,  7 
Cushlng.  514;  March  v.  The  People,  7  Barb,  Z91; 
Lambert  v.  The  People,  9  Cowan,  578;  U.  S.  v.  Cruik- 
shank,  Ac.,  92  U.  S.,  542;  U.  S.  v.  Patterson,  55  Fed.  Rep.,  688; 
In  re  Grewi,  52  Fed.  Rep.,  104;  Bohn  Mfg.  Co.  v.  HolUs,  55  K. 
Y.,  1119;  Cohn  v.  Berlin  Envelope  Co.,  &c.,  56  N.  Y.  Sup..  589; 
State  V.  Keach,  40  Vt.,  113;  Lambert  v.  Penn.,  9  Cowan,  578; 
Commonwealth  v.  Hunt,  45  Mass.,  Ill  (4  Met.  Mass.). 

Opinion  of  the  coubt  bt  JXJIXJB  DuRELLE— Reversing. 

To  an  indictment  charging  appellees  with  the  offense 
of  criminal  conspiracy  a  general  demiurrefr  has  been  sus- 
tained. The  indictment  is  based  upon  the  act  of  May  20, 
1890,  entitled  "An  aet  to  prevent  the  establishment  of 
pools,  trusts  and  conspiracies,  and  to  provide  punis-hments 
therefor"  (1  Acts  1889-90,  p.  143).  It  is  contained  in  sec- 
tions 3915  to  3921,  Kentucky  Statutes,  inclusive.  This 
case  involves  the  validity  of  two  sections  of  the  act,  which 
are  now  embodied  in  sections  3915,  3917,  Kentucky  Stat- 
utes.   They  are  as  follows: 

"Sec.  3915.  That  if  any  corporation  under  the  laws  of 
Kentucky,  or  under  the  laws  of  any  other  State  or  country, 
for  transacting  or  conducting  any  kind  of  business  in  this 
State,  or  any  partnership,  company,  firm  or  individual,  or 
other  association  of  persons,  shall  create,  establish,  organ- 
ize or  enter  into,  or  become  a  member  of,  or  a  party  to,  or 
in  any  way  interested  in  any  pool,  trust,  combine,  agree- 
ment, confederation,  or  understanding  with  any  other  cor- 
poration, partnership,  individual  or  person,  or  association 
of  persons,  for  the  purpose  of  regulating  or  controlling  or 
fixing  the  price  of  any  m^epchandise,  manufactured  articles, 
or  property  of  any  kind,  or  shall  enter  into,  become  a 
member  of,  or  party  to,  or  in  any  way  interested  in  any 
pool,  agreement,  contract,  understanding,  combination  or 
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confederation,  having,  for  its  object,  the  fixing,  or  in  any 
way  limiting  the  amount  or  quantity  of  any  article  of  prop- 
erty, commodity  or  merchandise  to  be  produced  or  manu- 
factured, mined,  bought  or  sold,  shall  be  deemed  guilty  of 
the  crime  of  conspiracy,  and  punished  therefor  as  provided 
in  the  subsequent  sections  of  this  act." 

"Sec.  3917.  If  any  corporation,  company,  firm,  partner- 
ship, or  person,  or  association  of  persons,  shall, 
by  court  of  competent  jurisdiction,  be  found  guilty 
of  any  violation  of  any  of  the  provisions  of  this 
act,  such  guilty  party  shall  be  punished 
by  a  fine  of  not  less  than  five  hundred  dollars  and  not 
more  than  f^ye  thousand  dollars.  Any  president,  manager, 
director  or  other  officer  or  agent,  or  receiver  of  any  cor- 
poration, company,  firm,  partnership,  or  any  corporation, 
company,  firm  or  association,  or  member  of  any  corpora- 
tion, firm  or  association,  or  any  member  of  any  company, 
firm  or  other  association,  or  any  individual,  found,  by  a 
court  of  competent  jurisdiction,  guilty  of  any  violation  of 
this  -act  shall  be  punished  by  a  fine  of  not  less  than  five 
hundred  dollars  nor  more  than  five  thousand  dollars,  or 
may  be  imprisoned  in  the  county  jail  not  less  than  six 
months  nor  more  than  twelve  months,  or  may  be  both  so 
fined  and  imprisoned  in  the  discretion  of  the  court  or  jury 
trying  the  case.'' 

An  affirmance  of  the  judgment  sustaining  the  demurrer 
is  urged  on  the  following  grounds:  (1)  That  the  act  of 
May  20,  1890,  was  repealed  by  the  new  €onstitution  adopt- 
ed September  28,  1891,  because  section  198  of  that  instru- 
ment is  in  conflict  with  it,  and  because,  being  inconsistent 
with  it,  section  1  of  the  schedule  operates  to  repeal  the 
act;  (2)  that  it  was  repealed  because  of  its  omission  from 
the  general  act  revising  the  criminal  laws,  reported  by  the 
commission  in  pursuance  of  section  245  of  the  Constitution, 
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and  adopted  by  the  General  Assembly  in  April,  1893;  (3) 
that  it  is  void  for  uncertainty;  and  (4)  that  the  indictment 
is  fatally  defective  in  not  alleging  facts  sufficient  to  con- 
stitute an  offense  either  at  common  law  or  under  the  stat- 
ute. These  objections  have  been  elaborat^'ly  and  ably 
argued  by  counsel  on  both  sides.  Prior  to  May  20,  1890, 
no  statute  existed  in  this  State  upon  the  subject  of  pools* 
trusts,  and  conspiracies,  and  the  statute  law  on  the  sub- 
ject in  most  of  the  States  i«  of  comparatively  recent 
growth. 

The  first  question  presented  is  as  to  the  meaning  of 
section  198  of  the  Constitution;  and  in  ascertaining  that 
meaning  we  are  to  be  guided,  without  reference  to  our 
individual  opinions  of  policy,  by  the  intent  of  the  Consti- 
tution, deducible  from  the  language  u«ed,  as  understood 
by  the  people  of  the  Commonwealth.  Nor  is  it  to  he  as- 
sumed, in  the  ascertainment  of  the  intent  of  the  Constitu- 
tion, that  in  its  adoption  existent  legislation  wa&  at  all 
considered,  unless  that  necessarily  appears  from  the  lan- 
guage used  or  the  circumstances;  for  that  instrument  was 
to  be  of  a  permanent  nature, — the  organic  law  of  the  Con. 
mon wealth.  Section  198  is  as  follows:  '*It  shall  be  the 
duty  of  the  General  Assembly  from  time  to  time,  as  neces- 
sity may  require,  to  enact  such  laws  as  may  be  necessary 
to  prevent  all  trusts,  pools,  combinations  or  other  organiza- 
tions, from  combining  to  depreciate  below  its  real  value 
any  article,  or  to  enhance  the  cost  of  any  article  above  its 
real  value."  Is  this  section  in  conflict  with  the  act  of 
May  20, 1890?  There  can  be  no  question  that  under  the  old 
Constitution  it  was  perfectly  competent  for  the  Legislature 
to  pass  the  act.  It  was  clearly  within  the  general  powers 
of  the  Legislature,  unless  the  Constitution  contained  some 
inhibition.  Johnson  v.  Higgins,  3  Mete.  576.  In  order  to 
decide  that  there  is  a  conflict  between  the  act. and  the  sec- 
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tion,  we  must  find  that  the  section  contains  a  limitation 
upon  the  general  power  of  legislation  upon  this  subject. 
If  this  section  were,  in  form,  a  grant  of  power, — ^if  it 
were  an  authority  to  the  Legislature  to  legislate  upon  this 
subject  in  a  certain  manner, — much  might  be  said,  and 
much  authority  cited  in  support  of  it,  in  favor  of  the  propo- 
sition that  by  granting  power  to  do  a  certain  thing,  to  a 
certain  extent,  the  Legislature  was  by  implication  prohib- 
ited from  exercising  that  power  in  any  higher  degree  or 
any  different  manner.  But  this  section  is  not  a  grant  of 
power.  It  is  the  imposition  of  a  d«ty.  It  is  a  mandatory 
requirement.  And,  so  far  from  being  a  restraint  upon  the 
powers  of  the  Legialature,  it  seems  to  us  that  it  must  have 
been  intended  by  the  framers  to  be  a  requirement  that  the 
Legislature  should  at  least  do  this  much,  and  have  been  so 
understood  by  the  people  who  voted  for  the  adoption  of 
the  instrument.  Taking  this  view  of  the  meaning  of  the 
section, — ^and,  upon  fair  consideration,  we  can  reach  no 
other, — there  is  no  conflict  between  it  and  the  act  then  in 
existence.  The  Constitution  forbids  a  combination  to  de- 
preciate any  article  below  its  real  value,  or  to  enhance  the 
cost  of  any  article  above  its  real  value.  The  statute  for- 
bids a  combination  to  fix,  control,  or  regulate  the  price  of 
any  article,  and  also  a  combination  to  fix  or  limit  the 
quantity  of  production.  It  must  be  obvious  that  a  prohibi- 
tion of  combinations  to  fix,  control^  or  regulate  prices  is 
greater  than,  and  necessarily  includes-  within  its  meaning, 
a  prohibition  of  combinations  to  depreciate  or  enhance.  In- 
clusion is  not  conflict.  To  increase  the  efficiency  of  a  pro- 
vision by  providing  for  something  more  is  not  conflict. 
Unless,  as  we  have  said,  the  section  contains  a  prohibition, 
express  or  implied,  of  action  by  the  Legislature  beyond  the 
action  therein  required,  there  is  no  conflict.  As  to  the 
legislative  power,  all  the  presumptions  are  in  favor  of  its 

Vol.  108-6 

Digitized  by  VjOOQIC 


66 KENTUCKY  REPORTS,  [VoL  108 

Commonwealth  of  Ky.  v.  Qrinstead  4b  Tinsley. 

exercise.  "The  presumption  must  be  that  the  State  right- 
ly does  what  it  assumes  to  do,  until  it  is  made  to  appear 
how,  by  constitutional  concession,  it  has  devested  itself 
of  the  power,  or  by  its  own  constitution,  has  for  the  time 
rendered  the  exercise  unwarranta'ble."  U.  S.  v.  Cruik- 
shank,  92  U.  S.  542,  23  L.  Ed.  588.  This  court  has  again 
and  again  announced  this  doctrine.  The  same  doctrine  is 
laid  down  in  Cooley,  Const.  Lim.  p.  87  et  seq.  But  it  is 
said  that  the  rule  announced  by  Cooley,  Const.  Lim.  pp.  78, 
79,  applies:  "Another  rule  of  construction  is  that,  when 
the  Constitution  defines  the  circumstances  under  which 
a  right  may  be  exercised  or  a  penalty  imposed,  the  specifi- 
cation is  an  implied  prohibition  against  legislative  inter- 
ference to  add  to  the  condition,  or  to  extend  the  penalty 
to  other  cases."  But  this  rule  can  not  apply  unless  we 
hold  that  the  requirement  of  action  is  a  grant  of  power. 
As  a  matter  of  course,  "if  directions  are  given  resx)ecting 
the  times  or  modes  of  proceeding  in  which  a  power  shall 
be  exercised,  there  is  at  least  a  strong  presumption  that 
the  people  designed  it  sho'uldf  be  exercised  in  that  time  and 
mode  only."  Cooley,  Const.  Lim.  p.  79.  But  there  is  noth- 
ing of  that  sort  here.  Nor  is  anything  of  that  sort  fairly 
to  be  inferred  from  the  provisions  of  this  section.  It  re- 
quires the  General  Assembly  from  time  to  time,  as  neces- 
sity may  require,  to  enact  such  laws  as  may  be  necessary 
to  prevent  combinations  to  depreciate  or  to  enhance  the 
price  of  any  article  below  or  above  its  real  value.  If  that 
object  can  best  be  effected  by  a  statute  to  prevent  comt)ina- 
tions  to  fix  or  regulate  the  price  of  any  article,  whether 
above,  below,  or  at  its  real  value,  then,  if  the  General  As- 
sembly so  ordain,  that  is  the  law  which  necessity  requires 
to  be  enacted.  No  circumstances  are  stated  in  this  sec- 
tion under  which  the  right  is  to  be  exercised,  but  to  the 
extent  stated  the  Legislature  is  required  to  exercise  it 
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Nothing  in  the  cases  cited  for  appellees  is  in  conflict  with 
this  view.  It  may  be  remarked'  that  the  cases  cited  in 
Ck)oley  in  support  of  the  rule  laid  down  by  him,  and  cited 
on  be]|alf  of  appellees,  are  to  the  effect  that  the  Legislature 
can  not  add  tq  the'  constitutional  qualifications  of  voters, 
nor  shorten  or  extend  the  constitutional  term  of  office,  nor 
add  to  the  constitutional  grounds  for  removing  the  officer, 
nor  change  his  compensation,  nor  provide  for  the  choice  of 
officers  a  different  mode  from  that  prescribed  by  the  Con- 
stitution, nor  confer  the  characteristic  duties  of  an  officer 
upon  another.  These  cases  show  clearly  the  meaning  of 
Mr.  Cooley's  rule,  and  the  application  intended  to  be  made 
of  it,  and  that  it  did  not  apply  to  a  case  like  the  one  at  bar* 
The  next  objection  is  that,  six  years  having  elapsed 
since  the  adoption  of  the  Constitution,  the  statute  is  re- 
pealed by  section  1  of  the  schedule,  providing  that  "the 
provisions  of  all  laws  which  are  inconsistent  with  this 
Constitution  shall  cease  upon  its  adoption,  except  that  all 
laws  which  are  inconsistent  with  such  provisions  as  re- 
quire legislation  to  enforce  them  shall  remain  in  force 
until  such  legislation  is  had,  but  not  longer  than  six  yearfi 
after  the  adoption  of  this  Constitution,  unless  sooner 
amended  or  repealed  by  the  General  Assembly."  It  is  ob- 
vious  that  the  application  of  this  section  of  the  schedule 
depends  upon  whether  an  inconsistency  exists.  This  quea- 
tion  has  been  already  practically  settled.  There  seeme 
to  us  to  be  no  more  inconsistency  between  the  act  of 
May  20,  1890,  and  Section  198  of  the  Constitution,  than 
exists  'between  a  quart  and  a  pint.  One  includes  and 
contains  the  other.  It  may  be  remarked  that  the  quota- 
tion given  from  McTigue  v.  Com.  (Ky.)  35  S.  W.  121,  has,  so 
far  as  it  would  seem  to  hold  section  1  of  the  schedule  ap- 
plicafble  to  the  closs  of  cases  then  under  consideration, 
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been  modified  by  Stamper  v.  Oom.  (Ky.)  42  S.  W.  915,  and 
Thompson  v.  Com.  (Ky.),  45  S.  W.,  1039;  46  S.  W.,  492,  698. 
The  .  next  abjection  is  that  the  act  was 
repealed  because  of  its  oAission  from,  the 
general  act  revising  the  criminal  laws,  adopt- 
ed April  10,  1893  (now  constituting  chapter  36  Kentucky 
Statutes,  entitled  ^'Crimes  and  Punishments''):  In  sup- 
port of  this  objection  a  number  of  cases  are  cited,  and  the 
case  of  Buchannon  v.  Com.,  95  Ky.  335,  [25  S.  W.  265,]  is 
specially  relied  upon.  That  case,  however,  was  considered 
in  Conley  v.  Com.  (Ky.)  32  S.  W.  284,  in  an  elaborate  opin- 
ion by  Judge  Eastin,  and  its  scope  and  meaning  passed 
upon  as  follows:  "We  do  not  think  the  case  cited,  when 
properly  read,  warrants  the  conclusion  drawn  from  it  by 
counsel  for  appellant,  and  certainly  that  case  did  not  de- 
mand any  such  construction  of  the  statutes  as  is  contended 
for.  There  the  question  was  whether  or  not  the  act  of 
April  10,  1893,  repealed  section  4  of  the  act  of  April  11, 
1873,  when  it  undertook  to  legislate  on  the  whole  subject 
embraced  by  the  act  of  1873,  and  actually  adopted  sections 

2  and  3  of  the  latter  act.  The  court  there  said:  *And 
as  section  96,  embracing  only  provisions  of  sections  2  and 

3  of  the  act  of  1873,  is  all  on  the  subject  the  Legislature 
deemed  necessary  to  ingraft  in  the  act  of  1893,  the  conclu- 
sion is  entirely  reasonable  that  it  was  not  intended  that 
section  4,  or  any  other  part  of  the  act  of  1873,  should  be 
longer  in  force.'  From  this  language  it  is  evident  that  al- 
though the  court  spoke  of  the  act  of  April  10,  1893,  as  a 
complete  system  of  statutory  laws  on  the  subject  of 
'Crimes  and  Punishment,'  yet  all  that  was  meant  to  be  de- 
cided in  that  case  was  that  it  is  such  complete  system  on 
subjects  with  which  it  deals  and  as  to  offenses  of  which  it 
treats.  It  had  adopted  sections  2  and  3  of  the  act  of  1873, 
and  had  expressly  and  purposely  left  out  the  other  section. 
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thereby  showing  an  intention  to  repeal  that  much  of  the 
law  on  the  subject.  It  legislated  upon  the  subject  em- 
braced by  the  act  of  1873;  and  it  was  reasonable  to  assume 
that  it  legislated  fully  on  that  subject."  So  in  this  case 
we  find  that  the  subject  of  "pools,  trusts  and  conspiracies" 
was  not  legislated  upon  by  the  act  of  April  10,  1893.  The 
subject  was  not  treated  in  any  way  in  that  act,  and  no 
attempt  was  made  therein  to  legislate  upon  it.  It  did  con- 
tain a  re-enactment  of  the  Kuklux  act,  and  also  of  the  act 
upon  conspiracy  to  carry  on  a  false  prosecution.  Those 
subjects  are  not  in  any  wise  akin  to  the  subject  treated  of 
in  the  act  now  under  consideration,  and  the  doctrine  should 
be  limited,  as  laid  down  in  Long  v.  Stone  (Ky.)  39  S.  W, 
836,  to  holding  that  "general  laws,  comprehensive  in  char- 
acter and  actually  adopted  by  that  body,  should  be  regard- 
ed, because  evidently  so  intended,  as  repeal  of  prior  laws 
on  the  subjects  treated  by  them,  respectively,  and  such 
should  be  the  construction  when  that  purpose  is  plainly 
shown  by  the  context  of  a  particular  statute  or  other- 
wise." We  are  of  opinion,  therefore,  that  the  statute  un- 
der consideration  was  not  repealed  by  the  act  of  April  10, 
1893. 

The  next  objection  is  that  the  statute  is^  too  indefinite 
and  uncertain  to  be  enforced,  and  in  support  of  this  objec- 
tion the  cases  of  Louisville  &  N.  R.  Co.  v.  Com.  (Ky.)  35 
S.  W.  129,  and  Com.  v.  Louisville  &  N.  R.  Co.  (Ky.)  46  S.  W. 
700,  construing  sections  816  and  818,  respectively,  of  the 
Kentucky  Statutes,  are  relied  upon.  In  the  one  case  the 
statute  forbade  the  charge  of  more  than  a  just  and  reason- 
able rate  of  toll  for  transportation,  and  in  the  other  pro- 
hibited "undue  or  unreasonable  preference  or  advantage  to 
any  particular  person  or  locality."  In  those  cases  the 
words  "just  and  reasonable"  and  "undue  or  unreasonable" 
were  held  to  be  too  indefinite  and  uncertain  to  form  the 
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basis  of  the  infliction  of  the  statutory  punishment.  The 
statute  we  are  now  considering  leaves  no  such  question 
open  for  the  consideration  of  the  jury  as  was  left  open  by 
those  statutes.  It  prohibits  any  combination  to  regulate 
or  fix  prices.  It  also  prohibits  any  combination  to 
limit  production.  We  are  unable  to  see  any  uncertainty  in 
these  provisions.  If  the  statute  had  prohibited  an  un- 
reasonable advance  of  prices  or  an  unjust  depreciation  the 
question  would  be  different.  But  no  such  question  is  pre- 
sented. A  combination  to  fix  prices  or  limit  production  is, 
by  the  statute,  unlawful.  We  can  not  see  how  it  could 
be  made  more  definite. 

But  it  is  urged  that  section  3917  is  uncertain  in  the 
punishment  provided.  It  will  be  observed  that  the  first 
sentence  of  section  3917  provides  a  punishment  by  a  fine 
of  not  less  than  |500  nor  more  than  f5,000  for  a  violation 
by  **any  corporation,  company,  firm,  partnership  or  person, 
or  association  of  persons";  and  the  second  sentence  pro- 
vides a  punishment  by  a  fine  of  not  less  than  |500  nor 
more  than  |5,000,  or  by  imprisonment  in  the  county  jail 
for  not  less  than  six  nor  more  than  twelve  months,  or  both 
.  such  fine  and  imprisonment,  for  a  violation  by  "any  presi- 
dent, manager,  director  or  other  oflScer  or  agent,  or  receiver 
of  any  corporation,  company,  firm,  partnership,  or  any  cor- 
poration, company,  firm  or  association,  or  member  of  any 
corporation,  firm  or  association,  or  any  member  of  any 
company,  firm  or  other  association,  or  any  individual." 
The  objection  is  that  each  part  of  the  section  applies  to  all 
varieties  of  artificial  persons,  and  also  to  natural  persons, 
and,  therefore,  as  a  different  penalty  is  imposed  by  the 
first  part  from  that  imposed  by  the  second,  the  act  is  void 
for  uncertainty.  A  careful  examination  of* the  second  part 
of  this  section  leads  us  to  the  conclusion  that  it  was  not 
the  intention  to  impose  the  penalty  denounced  therein  upon 
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any  artificial  person.  The  repetition  of  the  words  "corpo- 
ration, company,  firm"  seems  probably  to  have  been  made 
by  mistake.  But,  be  that  as  it  may,  we  think  the  repeated 
words  should  be  construed  as  governed  by  the  proposi- 
tion ^^of,"  just  as  they  are  where  they  first  occur;  that  is 
to  say,  the  section  should  be  read,  "or  receiver  of  any  cor- 
poration, company,  firm,  partnership,  or  [of] any  corpora- 
tion, company,  firm  or  association."  And  this  for  the 
manifest  reason  that  a  distinction  is  evidently  aimed  at 
between  the  parties  sought  to  be  punished  in  the  first 
part  of  the  section  and  in  the  second!  part,  and  for  the  fur- 
ther reason;  that  the  punishmesit  by  imprisonment  de- 
nounced in  the  second  part  is  impossible  of  application  to 
an  artificial  person,  and  we  should  so  construe  the  statute 
as^  if  possible,  to  make  it  eflfeotive.  Thus  read,  there  is 
no  ttncertainty  by  reason  of  different  penalties  being  made 
applicable  to  the  same  class  of  offenders,  unless  it  results 
from  the  use  of  the  word  "person,"  in  the  first  part  of  the 
section,  and  "individual,"  in  the  second  part.  But  shall 
the  statute  be  held  void  for  this  apparent  inconsistency? 
Even  in  questions  of  constitutionality  of  statutes,  courts 
will  not  lightly  hold  for  naught  the  solemn  declarations  of 
a  co-ordinate  brasnch  of  the  government.  Said  Chief  Jus- 
tice Marshall:  "The  court,  when  impelled  by  duty  to  ren- 
der such  a  judgment,  would  be  unwoHhy  of  its  station, 
could  it  be  unmindful  of  the  solemn  obligation  which  that 
st'ation  imposes;  but  it  is  not  on  slight  implication  and 
vague  conjecture  thaX:  the  Legislature  is  to  be  pronounced 
to  have  transcended  its  powers,  and  its  acts  to  be  con- 
strued as  void."  Fletcher  v.  Peck,  6  Cranch,  128,  3  L. 
Ed.,  175. 

And  so  in  the  construction  of  statutes  it  has  been  said 
by  Chief  Justice  Prjx)r:  "It  is  a  well-settled  rule  of  con- 
struction that  the  le<tter  of  a  statute  will  not  be  followed 
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when  it  lead®  to  an  absurd  conclusion;  but,  on  the  con- 
trary, the  reason  for  the  eoaactment  must  enter  into  its  in- 
terpretation, so  as  to  determine  what  was  intended  to  be 
accomplished  by  it.''  Sams  v.  Sams^  Adm'r,  85  Ky.,  400 
(3  S.  W.,  594).  Mr.  Endlich,  in  his  work  on  the  Interpre- 
tation of  Statutes,  says:  "When  the  language  of  a  statute 
im  its  ordinary  meaning  and  grammatical  construction 
leads  to  a  manifest  contra-diction  of  the  apparent  purpose 
of  the  enactment,  to  inconvenience  or  absurdity,  hardship 
or  injustice,  not  presumably  intended,  a  construction  may 
be  put  upon  it  which  modifies  the  meaning  of  the  words, 
and  even  the  structure  of  the  sentence.  This  is  done  some- 
times by  giving  unusual  meaning  to  particular  words, 
sometimes  by  altering  their  collocation,  or  by  rejecting 
them  altogether,  or  by  interpolating  other  words;  the 
court  having  an  irresistible  conviction  that  the  modifica- 
tions thus  made  are  mere  corrections  of  careless  language, 
and  give  really  the  true  intention."    Page  400,  sec.  295. 

Applying  this  rule  to  the  consideration  of  this  statute, 
with  the  view  of  its  interpretation,  ut  res  magis  valeat 
quam  pereat,  we  find  the  penalty-imposing  section  of  the 
statute  dividied  into  two  parts;  the  Orst  part  referring, 
with  one  exception,  to  artificial  persons  or  oombinajtions, 
and  inflicting  a  penalty  appropriate  to  artificial  persons  or 
combinations,  viz.,  the  penalty  of  a  fine.  We  find 
the  second  part,  as  we  construe  it,  referring  sole- 
ly to  natural  persons,  generally  occupying  an  of- 
ficial relationship  to  artificial  persons,  or  holding 
membership  in  them;  and  this  part  of  the  section 
inflicts  a  penalty  appropriate  to  natural  persons,  viz.,  fine 
or  imprisonment,  or  both,  at  the  discretion  of  the  court  or 
jury  trying  the  case.  It  seems  manifeat  that  the  object 
of  the  statute  was,  in  the  first  part,  to  impose  punishment 
upon  the  corporate  entities  which  might  violate  the  stat- 
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nte,  and  this  could  be  done  only  by  fine,  and  that  the  in- 
tention in  the  second  part  was  to  impose  punishment  upon 
the  officers  of  swch  corporaite  entities  or  associations,  and 
punish  individuals  who  might  be  guilty  of  the  same  offense, 
and  that  In  the  case  of  the  natural  persons,  as  it  was  pos- 
sible to  Impose  an  additional  penalty  of  imprisonment,  it 
was  invposed,  in  order  the  more  effect-ually  to  deter  them 
from  committing,  or  permitting  the  corporations  which 
they  represent  to  commit,  the  offenses  denounced  by  the 
statute.  From  this  it  would  seem  that  the  word  "f>erson,'' 
as  used  in  the  firAt  part  of  the  section,  is  a  mere  inac- 
curacy, which  may  be  rejected  in  order  to  effectuate  the  in- 
tention of  the  statute.  As  said  by  Judge  Pryor  in  the  case 
of  Bird  V.  Board,  95  Ky.,  199  (24  S.  \V.,  119),  inr  which  the 
word  "depth"  was  substituted  for  the  word  "width";  "In 
the  case  before  us  the  legislative  intent  becomes  so  appar- 
ent, that,  where  words  have  been  carelessly  inserted  that 
lead  to  an  absurdity,  there  is  no  reason  why  suoh  a  ju- 
dicial interpretation  should  not  be  placed  upon  the  statute 
as  will  effect  its  object;  the  court  being  satisfied  the  use 
of  the  word  was  a  mere  inaccuracy,  and  the  modification 
made  is  in  furtherance  of  the  legislative  purpose."  This 
construction,  leaves  the  statute  without  objection  on  the 
ground  of  uncertainty. 

This  brings  us  to  the  consideration  of  the  last  objection, 
viz.,  that  the  indictment  is  fatally  defective  in  not  alleging 
the  acts  charged  against  appellees  with  sufficient  certainty, 
or  stating  the  means  to  be  used  to  carry  out  the  conspiracy. 
The  indictmeait  is  for  a  statutory  offense,  created  by  the 
statute  alone.  It  follows  the  language  of  the  statute,  and, 
if  the  words  of  the  statute  are  descriptive  of  the  offense, 
it  is,  according  to  the  well-settled  rule  of  this  State,  com- 
plete. 

In  Moore  v.  Com.,  92  Ky.,  630  (18  S.  W.,  833),  in  an  opin- 
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ion  by  Judge  Holt,  this  court  said:  "Where  the  words  of 
the  statute  are  descriptive  of  the  offeose,  the  indictment 
will  be  suflScient  if  it  follows  the  language  ot  the  statute,'* 
To  the  same  effect  are  numerous  other  cases  unnecessary 
to  be  here  cited.  This  is  not  a  case  of  common-law  con- 
spiracy, as  was  the  case  of  Com.  v.  Ward,  92  Ky.,  158  (17 
S.' W.,  283),  but  a  purely  statutory  one.  The  offense,  under 
this  statute,  is  complete  if  the  defendant  enters  into  an 
agreement  with  another  for  the  purpose  of  fixing  the  price 
of  any  merchandise.  No  conclusion  of  law  forms  any  part 
of  any  of  these  ingredients  of  the  offense.  They  are  all 
statements  of  fact,  and  statements  for  the  expression  of 
which  it  is  diflScult  to  imagine  language  more  apt  than  that 
employed  by  the  statute.  We  think  the  contention  that 
it  is  necessary  to  set  forth  the  means  to  be  adopted  to 
effect  the  object  of  the  combinaition  is  fully  met  by  the 
general  rule  as  to  indictments  for  statutory  offenses  where 
the  offense  is  described  by  the  statute;  but  we  are  further 
cited  by  appellant  to  State  v.  Murphy,  41  Am.  Dec,  79, 
where  the  supreme  court  of  Alabama  hel-d,  in  an  indict- 
ment for  common-law  conspiracy,  that:  "In  the  prosecu- 
tion for  a  consipiracy,  it  is  suflBcient  to  state  in  the  indict- 
ment the  conspiracy  and  the  object  of  it.  The  means  by 
which  it  was  intended  to  be  accomplished  need  not  be  set 
out;  being  only  matters  of  evidence  to  prove  the  charge, 
and  not  the  crime  itself."  And  in  2  Bish.  New  Cr.  Proc, 
sec.  204,  it  is  shown  that  the  two  essentials  of  an  indict- 
ment for  consfpiracy  are:  "(1)  A  eombininig  of  two  or  more 
minds;  (2)  the  purpose  of  the  combining." 

In  section  206,  speaking  of  overt  acts>  it  is  said:  "Such 
acts  are,  when  the  combining  of  the  defendants  in  a  com- 
mon purpose  has  been  shown,  evidence,  like  their  declara" 
tions,  further  establishing  the  conspiracy  and  illustrating 
its  character.    And,  if  the  law  gave  to  these  acts  no  other 
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effect,  they  should  not  be  set  out  in  the  indictment,  the 
province  of  which  is  to  state  facts,  not  evidence."  We  are 
of  opinion,  therefore,  that  the  indictment,  following  the 
statute,  is  descriptive  of  the  offense. 

In  reaching  these  eonclusions,  we  have  left  out  of  sight 
all  questions  of  the  policy  of  the  law  and  its  propriety, 
and,  being  of  opinion  that  there  was  no  conflict  between 
the  statute  and  the  Constitution,  have  endeavored  only 
to  ascertain  and  give  effect  to  the  legislative  will.  For 
the  reasons  given,  the  judgment  is  reversed  and  the  cause 
remanded,  with  directions  to  set  aside  Hbe  judgment,  and 
for  further  proceedings  consistent  herewith. 

Judges  Burnam  and  Hobson  dissenting. 

Opinion  by  Judge  DuRelle  overruling  petition  for  rehear- 
ing, June  8,  1900: 

We  have  examined  with  some  care  the  debates  of  the 
constitutional  convention  upon  the  subject  of  the  consti- 
tutional provision  against  trusts,  pools,  and  combinations. 
The  debate  quoted  in  the  petition  for  rehearing  was  in 
regard  to  a  proposed  provision  differing  in  some  respects 
from  the  one  finally  incorporated  in  the  instrument,  and 
the  examination  has  shown  the  wisdom  of  the  general 
rule,  several  times  approved  in  Kentucky,  that  the  debates 
of  a  legislative  body  have  little  practical  value  in  ascer- 
taining the  meaning  to  be  given  to  the  action  of  such 
bodies,  and  are  of  value  chiefly  in  so  far  as  they  show  that, 
the  attention  of  the  body  was  called!  to  the  existence  of 
facts  which  might  influence  its  action.  For  example,  it 
was  insisted  by  more  than  one  member  of  the  convention 
that  the  provision  then  under  discussion,  which  provided 
against  combinations  tending  to  enhance  or  depreciate  the 
cost  of  "any  article  or  service,"  did  not  and  could  not  apply 
to  any  combination  by  farmers  or  laborers.    Obviously,  a 
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^^4lc^  %  ^  IMK  IMJ  the  s^lightest  attention  to  any  such  dec- 
^>*.  v«  ^  fMMite,  but  will  be  guided,  in  ascertaining  the 
iK^^t^Li^  «^  the  instrument,  by  the  language  which  was 
^-i^MLCvjr  adopted  to  express  that  meaning.  Considerable 
4r^Wttei>t  has  been  directed  to  the  difference  between  the 
FV^ral  Constitution,  which  is  a  grant  of  power',  and  the 
i>MKititutions  of  the  States,  which  are  largely  made  up  of 
Uniitations.  upon  legislative  power,  and  requirements  of 
legislative  action  in  specific  directions.  In  the  case  of  a 
grant  of  power  in  the  Federal  Constitution  there  goes  with 
the  grant,  by  imiplication,  all  power  necessary  to  accom- 
plish the  purpose  of  the  grant,  though  not  specifically 
given.  So,  in  construing  a  requirement  of  legislative 
action  in  a  State  Constitution,  if  we  assume  that 
the  provision  is  not  only  the  imposition  of  a  duty,  but  a 
limitation  of  power,  it  n^ust  be  held  that  the  limitation 
does  not  extend  to  bar  the  exercise  of  an/  power  neces- 
sary or  proper  to  effect  the  purpose  in  terms  required. 
Surely  it  can  not  be  maintained  that  the  Legislature  was 
limited  to  adapting  an  act  in  the  language  of  the  consti- 
tutional provision.  Had  it  done  so,  there  is  strong  au- 
thority rn  this  State  for  holding  that  such  an  enactment, 
imposing  a  penalty  for  a  combinatioh  to  depreciate  be- 
low its  real  value  any  article,  would  be  held  void  for  un- 
certainty. Louisville  &  N.  R.  Co.  v.  Com.,  99  Ky.,  132,  (35 
S.  W.  129);  (33  L.  R.  A.,  209).  The  requirement  that  the 
General  Assembly  shall  "enact  such  laws  as  may  be  neces- 
sary  to  prevent  all  trusts,  pools,"  etc.,  leaves  to  the  Legis- 
lature the  choice  of  the  legislative  machinery  to  effect  the 
required  punpose,  and  necessarily  some  discretion  as  to 
how  much  machinery  will  be  required  to  be  effective.  Both 
the  means  to  be  employed  and  the  extent  to  which  they  are 
to  be  employed  are  committed  to  the  discretion*  of  the  Leg- 
islature; and  if,  in  order  to  prevent  eombioatioiis  to  de- 
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predate  or  enhance  an  article  below  or  above  its  real  value, 
il  is  necessary  to  enact  laws  to  prevent  all  combinations  to 
fix  prices,  that  is  a  detail  of  the  necessary  legislation  re- 
quired. In  considering  the  statute  we  have  thought  it 
proper  to  do  so  as  if  it  had  been  enacted  subsequent  to  the 
adoption  of  the  Constitution,  for  the  Legislature  adopted 
no  legislation  looking  to  the  accomplishment  of  the  pur- 
pose indicated  in  section  198,  and  must,  therefore,  be  pre- 
sumed to  have  refrained  on  the  assumption  that  the  stat- 
ute in  existence  was  sufficient.  Such  contracts  as  those 
stated  in  the  petition  to  be  required  by  certain  manufac- 
turers of  their  customers  do  not  seem  to  be  wihtin  the 
meaning  of  the  statute,  but  the  question  is  not  presented 
by  this  record,  and  is  not  decided.  The  petition  for  i»- 
hearing  is  overruled. 


Case  11 — Action  by  Bishop  Clay,  Ac,  Against  Andebson  CHENAUiTr 
Jr.,  fob  a  Division  of  Land  Involving  Consteuction  of  the  Wzlz, 
OF  Andebson  Chenault,  Sb. — ^Mabch  10. 

Clay  and  Others  v.  Ohenault. 

appeal  from  montgomeby  cibcitit  coubt. 

Judgment  fob  Defendant  and  Plaintiff's  Appeal.    Affirmed. 
WmLS— Absolute  Power  of  Disposition  Cbeating  Feb— Void  Limita- 

TION  0\'EB, 

H«ld:  Where  a  testator  devised  land  to  his  son,  with  power  to  sell 
and  convey,  without  any  requirement  as  to  the  reinvestment  of 
the  proceeds,  but  providing  that  if  the  proceeds  should  at  the 
time  of  the  son's  deaths  be  invested  in  other  land,  and  he  should 
die  without  descendants,  then  such  land  should  revert  back  wad 
become  a  part  of  testator's  general  estate,  the  son  took  the  fee; 
the  limitation  over  after  the  absolute  power  of  disposition  w«s 
given  being  void. 

TYLER  ft  APPBRSON  for  appellants. 

1.  The  provision  in  the  will  of  Anderson  Chenault,  9r.,  in  contro- 
versy, is  as  follows:  "I  own  275  acres  of  land,  known  as  the 
Peters'  farm,  and  lands  adjoining,  which  tract  of  land  I  give  and 
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bequeath,  equally  and  jointly,  to  my  two  sons,  WaJIer  and  Ander- 
son,  and  for  which  t  charge  them  $66.66  2-3  per  acre,  and  they 
must  account  for  same,  and  be  charged  In  the  settlement  of  my  efr 
tate." 

"I  reeerve  the  right  to  require  them,  if  they  sell  said  land,  to 
reinvest  the  proceeds  in  other  lands  as  I  may  direct,  but  if  ait  the 
time  of  the  death  of  any  of  my  children,  they,  or  any  of  them, 
shall  leave  no  child  or  descendants,  then  the  land,  and  also  any 
personal  property  I  have  devised  to  them,  which  they  have  not 
then  received,  is  to  revert  back  and  become  part  of  my  estate,  and 
such  property  ae  may  revert  back,  I  devise,  in  equal  proportions, 
to  my  children  then  living,  and  the  descendants  of  such  as  may 
be  dead;  the  descendants  of  those  dead  shall  take  the  portion 
their  parent  would  have^  taken  if  alive.  I  do  not  mean,  however, 
to  prohibit  my  sons  Waller  and  Anderson,  or  either  of  them,  from 
selling  the  land  I  have  devised  to  them,  but  I  here  give  to  each 
of  them  the  right  to  sell  and  convey  his  part  of  said  land,  and 
make  the  purchaser  a  good  title  thereto,  but  if  the  proceeds  aris- 
ing from  the  sale  of  the  land  devised  to  them  shall  at  the  time  of 
the  death  of  either  of  them,  be  invested  in  other  lands,  and  they 
or  either  of  them  shall  leave  no  child,  children  or  descendants 
then  alive,  then  the  lands  in  which  such  proceeds  is  invested, 
shall  revert  back  and  become  a  part  of  my  general  estate,  and 
be  divided  among  my  children  who  are  then  living,  and  the  de- 
scendants of  such  may  be  dead,  the  descendants  of  those  dead  to 
•take  the  part  their  parent  would  have  received,  if  living. 
2.  This  creates  a  defeasible  fee  with  a  power  of  disposition  that  has 
never  been  exercised,  and  the  interest  of  Waller  Chenault,  in  the 
27'5  acres,  reverted  back  and  became  at  his  death  a  part  of  the 
general  estate  of  the' teetator,  to  be  divided  as  directed  by  the 
tenth  clause  of  his  will.  Crozler  v.  Cundall,  18  Ky.  Law  Rep., 
116;  Collins,  &c.,  v.  Thompson,  &c.,  19  Ky.  Law  Rep.,  1194;  Hood 
V.  Dawson,  17  Ky.  Law  Rep.,  880;  Cleveland  v.  Cleveland,  5  Law 
Rep.,  56;  Anderson,  Ac,  v.  Hall's  Adm'r,  81  Ky., 
91;  Graham  v.  Botner,  18  Ky.  Law  Rep.,  637; 
McCallister  v.  Bethel,  16  Ky.  Law  Rep.,  775;  McCullough's 
Adm'r  v.  Anderson,  &c.,  11  Ky.  Law  Rep.,  939;  Thackston  v.  Wat- 
son, ^  Ky.,  206  (8  Ky.  Law  Rep.,  1^3). 

W.  S.  PRYOR  FOB  APPEXLANT. 

1.  It  is  apparent  from  the  will  that  the  testator  intended  to  preserrs 

his  estate  in  his  family  and  prevent  the  transfer  of  the  realty 
by  those  who  died  childless. 

2.  The  land  was  never  sold.    Waller  died  childless,  leaving  a  will  in 

which  he  devised  to  his  brother  Anderson  Chenault,  Jr.,  an  estate 
for  life  in  one-half  of  the  275  acres. 
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W.  Q.  DEARING  fob  affeuaitt. 

1.  The  testator  plainly  shows  by  his  will,  that  so  long  as  the  specific 
property  can  be  traced,  and  there  is  a  failure  of  children  on  the 
part  of  Waller  Chenault,  the  property  should  revert.  Wills  t. 
Wills,  85  Ky.,  496;  Wren  v.  Hynes'  Admr..  2  Metcalfe,  129,  and 
oases  cited  by  co-counsel. 

EJD  C.  OHEAR  A  ROBT.  H.  WINN  fob  apfelle^. 

1.  Had  there  been  no  second  clause  of  the  codicil,  giving  an  express 
power  of  disposition.  Waller  dying  without  issue,  the  defeasance 
would  have  occurred.  But  this  superimposed  power  of  alienation, 
raised  the  defeasible  fee  into  an  absolute  fee.  Jackson  v.  Robbins^ 
16  Johnson,  537;  l^cCullough's  Adm'x  v.  Anderson,  90  Ky.,  126; 
Van  Home  v.  Campbell,  100  N.  Y.,  287;  S.  C.  58  Am.  Reps^  166; 
Sec.  2342,  Ky.  Stats. 

JOHN  G.  WINN  FOB  iLPPELLEB. 

1.  A  general  devise,  with  words  of  survivorship,  to  take  effect  imme- 

diately upon  testator's  death,  i-s  to  be  construed  as  referring  such 
words  to  the  time  of  the  testator's  death.  Wills  v.  Wills,  85  Ky., 
486;  Carpenter  v.  Hazelrigg,  20  Rep.,  231;  Wren  v.  Hynes'  Admr., 
2  Met,  129;  Trabue  v.  Terry,  10  R.,  345;  Martin  v.  Renaker,  10  R.,. 
469;  Trice  v.  Slaughter,  11  R.,  678;  Jarman  on  Wills,  vol.  1,  171 
and  793  (marginal) ;  Same,  vol.  2,  marginal  p.  650. 

Waller  and  Anderson,  Jr.,  therefore,  surviving  their  father, 
took  the  property  devised  to  them  by  him,  in  fee  simple. 

2.  The  devise  to  Waller  and  Anderson  was  a  general  devise,  in  words 

sufBcient  to  carry  the  fee  simple;  their  power  of  disposal  was 
absolute,  free  from  any  requirement  to  reinvest;  and,  therefore, 
they  took  the  land  devised  to  them  in  fee  simple.  Kent's  Com., 
vol.  4,  pp.  271  and  536  (marginal) ;  Jackson  v.  Bull,  10  Johns.,  18; 
Jackson  v.  Robbins,  16  Johns.,  537;  Ide  v.  Ide,  5  Mass.,  500;  Mel- 
son  V.  Cooper,  4  Leigh,  408;  Smith  v.  Starr,  31  Am.  Dec,  498; 
VanHorne  v.  Campbell,  53  Am.  Rep.,  166;  Trustees  v.  Kellogg,  16 
N.  Y.,  83;  Howard  v.  Carusl,  109  U.  S.,  726;  Ball  v.  Hancock,  82 
Ky.,  113;  Caleb  v.  Field,  9  Dana,  346;  Barth  v.  Barth,  18  R.,  840; 
McCullough  V.  Anderson,  90  Ky.,  126;  and  Payne  v.  Johnson,  95  ' 
Ky.,  175. 

8.  The  ultedbr  limitation,  after  a  general  devise  with  unrestricted 
power  of  alienation,  is  absolutely  void;  and  the  first  fee  remains, 
just  as  if  no  further  limitation  had  been  attempted. 

Citations  under  No.  2:     Lewis  Perpetuities,  657;  2  Washburn 
Real  Property,  360. 

4.  The  law,  in  the  interest  of  the  public,  favors  those  estates  which 
are  fixed,  determined,  vested. 
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Opinion  op  the  coubt  bt  JUDGB  GUPFY— 'Aftibmino. 

Anderson  Cbenault,  Sr.,  died  in  Montgom^TT  county, 
after  first  making  and  publishing  his  la»t  will, 
which  was  duly  probated.  Ampng  the  devisees 
were  Waller  and  Anderson  Chenault,  Jr.,  to  whom, 
among  other  things,  were  devised  275  acres  of 
land  in  equal  shares.  Some  time  after  the 
death  of  the  tes^tator,  Waller  Chenault  died  without  hav- 
ing sold  his  interest  in  the  land  devised*;  but  by  his  will 
be  devised  said  land  to  his  brother  for  life,  with  remainder 
to  all  the  descendants  of  the  testator,  An-derson  Chenault, 
except  that  the  share  that  would  otherwise  gK>  to  W.  O. 
Chenault  should  go  to  his  children.  After  the  will  of  said 
Waller  was  probated,  the  appellants  instituted  this  action, 
seeking  a  division  'of  the  land  so  devised  to  appellee,  claim- 
ing that  said  land  descended  to  them,  and  appellee.  The 
appellee,  by  his  answer,  claimed  to  own  said  land  for  life, 
under  the  will  of  his  brother,  Waller,  and  set  up  and  plead- 
ed said  will  as  defense  to  appellants'  action.  Appellantb  de- 
murred to  the  answer,  as  well  as  moved  to  strike  out  so 
much  of  the  same  as  pleaded  the  will  of  said  Waller,  which 
demurrer  and  motion  was  overruled  by  the  court ;  and,  ap- 
pellants failing  to  plead  further,  their  petition  was  dis- 
missed, and  to  reverse  that  jutdgment  this  appeal  is  pros- 
ecuted. 

It  is  the  contention  of  appellants  that  under  the  will 
of  Anderson  Chenault,  Sr.,  Waller  took,  at  most,  only  a 
defeasible  fee  in  the  land  in  contest;  that  the  will  of  his 
father  provided  that  if  said  Waller  died  without  living  de- 
scendants, said  land  reverted  to  the  other  heirs  of  said 
Anderson.  It  is  the  contention  of  appellee  that  Waller 
was  invested  with  the  fee-simple  title  to  the  land.  Appellee 
also  contends  that  the  reference  to  the  death  of  Waller  in 


Digitized  by 


Google 


Vol,  108]  JANUARY  TERM,  1900,  81 

Clay,  et  ala,  v.  Chenault 

the  will  of  his  father  referred  to  his  death  prior  to  the 
death  of  the  testator. 

It  will  be  seen,  from  the  will  of  Andersott  Chenaalt, 
which  is  exceedingly  voluminous,  that  he  devised  certain 
property  to  his  wife  for  life,  and  also  to  his  daughters  for 
life,  with  fee  to  their  descendants,  if  amy,  and,  if  none, 
their  shares  to  revert  or  pass  to  his  other  children.  The 
same  provisions,  in  substance,  were  made  concerning  the 
property  devieed  to  his  son  W.  O.  Chenault.  So  much  of 
the  will  as  seems  to  have  any  bearing  upon  the  quetation 
at  issue  herein  is  hereinafter  copied.  The  first  reference 
is  item  5,  which  is  as  follows:  "I  own  about  275  acrefl  of 
land,  which  embraces  what  is  known  as  my  Teters'  Farm,' 
and  my  land  adjoining  it,  which  tract  of  275  acres  lies  in 
the  vicinity  of  what  is  known  as  ^Wilkerson's  Blacksmith's 
Shop,'  and  which  tract  of  Ifmd  I  give  and  bequeath  equally 
and  jointly  to  my  two  sons.  Waller  Chenault  and  Anderson 
Chenault,  Jr.;  and  I  charge  them  for  said  land  at  the  rate 
0(f  sixty-six  dollars  and  sixty-six  aaad  twH>-thirds  cents 
($66.66  2-3)  per  acre,  and  for  which  land  at  said  price  per 
acre  my  said  two  sons  must  be  charged  and  account  for 
in  the  settlement  of  my  estate;  but  I  reserve  the  right  here- 
after, if  I  think  proper  to  do  so,  by  a  codicil  here  to  require 
my  said  sons,  if  they  sell  said  land,  to  reinvest  the  pro- 
ceeds in  other  lands  as  I  may  direct.    .    .     .'' 

Item  10  reads  as  follows:  "If  at  the  time  of  the  death 
of  any  of  my  children  they  or  any  of  them  shall  leave  no 
child,  childi^n,  or  descendants  of  theirs  then  alive,  then 
the  land,  and  also  any  personal  property  I  have  devised 
them  which  they  have  not  then  received,  is  to  revert  back 
to  my  estate  and  to  become  a  part  and  parcel  thereof;  and 
such'  property  as  may  revert  ^back  to  my  estate  as  is  pro- 
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Tided  herein  I  give  and  d«evise  in  equal  portions  to  such  of 
my  children  as  are  then  alive,  and  to  the  descendants  of 
any  that  may  be  dead, — the  descendants  of  those  dead  to 
take  the  share  or  part  their  parent  M'ould  have  taken  if 
alive." 

Item  12  re«ds  as  follows:  "The  land  I  have  devised  to 
my  sons,  Waller  and  Anderson,  they  may  hold  jointly  or 
divide  it  between  them  equally  according  to  its  quality, 
quantity,  and  yearly  value." 

Item  15  reads  as  follows:  '^Whater^r,  if  anything,  the 
land  I  have  given  my  sons.  Waller  and  Anderson,  may  lack 
of  amounting  at  $66  2-3  per  acre  to  |20,720,  they  are  to  re- 
ceive interest  on  (that  is,  on  the  deficiency)  from  the  date 
of  my  death  until  the  date  of  the  sale  of  the  150  acres,  and 
this  interest  is  to  be  paid  out  of  the  money  arising  from 
the  sale  of  said  150  acres;  and  the  charges  I  have  placed 
upon  the  proceeds  arising  from  the  sale  of  said  150  acres 
are  all  to  be  paid  43efore  an  equal  division  of  the  balance 
of  said  proceeds  takes  place  between  all  my  children." 

On  April  14th  the  teertator  executed  a  codicil  of  consid- 
erable length  to  his  will  theretofore  made.  Item  2  of  the 
codicil  reads  as  follows:  "I  have  recently  had  some  trading 
and  dealing  with  my  two  sons,  Waller  and  Anderson  Cbe- 
nauit, Jr.,  and  in  these  transactions  I  have  given  and  ad- 
vanced to  them  jointly  one  hundred  and  eighty-two  dollars 
and  fifty  cents  ($182.50),  and  with  which  sum  I  charge 
them,  and  they  must  account  for  it  in  the  settlement  of 
my  estate ;  and  if,  as  is  named  in  the  15th  clause  of  my  will, 
there  may  be  any  deficiency  as  therein  indicated,  thesn  the 
above  |182.50  to  be  ajpplied  to  its  extent  in  making  up  such 
possible  deficiency,  as  is  also  any  other  sums  that  I  may 
pay,  give,  or  advance  to  tbem  hereafter,  and  for  which  I 
may  hold  their  receipt,  and  these  advancements  are  to  be 
payments  at  the  time  they  are  respectively  made  on  said 
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possible  deficiency,  but  no  interest  is  to  be  computed  on 
them,  but  they  are  to  be  deducted  as  of  the  date  of  my 
death  from  such  deficiency;  but,  if  it  shall  turn  out  that 
there  is  no  deficiency,  then  they  are  to  be  charged  with 
and  account  for  said  advancement,  or  for  any  overplus  that 
said  advancement  may  make  in  the  aggregate  over  and 
above  said  possible  deficiency.  By  the  tenth  clause  of  my 
will  I  do  not  mean  or  intend  to  prohibit  my  two  sons,  Wal- 
ler and  Anderson  Chenauit,  Jr.,  or  either  of  them,  fiHxm 
selling  the  land  I  have  devised  to  them,  but  I  here  give 
them  or  either  of  them  the  right,  privilege,  and  power  to 
i  sell  and  convey  his  part  of  said  land,  and  make  the  pur- 

chaser a  good  title  thereto;  but  if  the  proceeds  arising 
I  from  the  sale  of  the  land  devised  to  them  by  me  or  to 

I  either  of  them  shall  at  the  time  of  the  death  of  them  or 

I  either  of  them  be  invested  in  other  lands,  and   they  or  either 

of  them  at  the  time  of  their  death  shall  leave  no  child, 
children,  or  descendants  then  alive,  then  the  said  land 
of  both  or  either  one  in  which  said  proceeds  are  invested  is 
to  revert  back  and?  become  a  part  of  my  general  estate." 

Section  2342,  Kentucky  Statutes,  which  is  an  exact  copy 
of  section  7,  article  1,  chapter  63,  of  the  General  Statutes, 
reads  as  follows:  "Unless  a  different  purpose  appears  by 
express  words  or  necessary  inference,  every  estate  in  land 
created  by  deed  or  will,  without  words  of  inheritance  shall 
be  deemed  a  fee-simple  or  such  other  estate  as  the  grantor 
or  testator  had  power  to  dispose  of."  It  will  be  seen  that 
item  5  is  an  absolute  devise  of  the  land  in  question, — 
coupled,  however  with  a  reservation  of  power  by  the  tea- 
tator  in  a  codicil  to  require  the  devisees,  in  the  event 
of  a  sale  of  the  land  devised,  to  invest  the  proceeds  in 
other  lands  in  sufh  manner  as  the  testator  might  direct. 
This  reserve  power  seems  never  to  have  been  exercised, 
but  at  most  only  a  direction  given  as  to  the  land  in  the 
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event  a  sale  and  reinvestment  should  be  made  by  the  dje- 
visees.  It  is  provided  in  item  10  that  *4f,  at  the  time  of 
the  death  of  any  of  my  children,  they  shall  leave  no  de- 
scendants alive,  then  the  land,  and  also  any  personal  prop- 
erty I  have  devised  th^m  which  they  have  not  then  re- 
ceived, is  to  revert  back  to  my  estate  and  become  a  part 
and  parcel  thereof.  .  .  /'  It  is  argued  for  appellee 
that  this  provision  has  reference  to  the  death  of  the  de- 
visee before  the  death  of  the  testator.  The  above  provis- 
ion of  the  will  is  referred,  to  in  item  2  of  the  codicil,  and 
the  meaning  thereof  to  some  extent  explained;  and  said 
devisees  are  clearly  authorized  to  sell  or  pass  a  perfect 
title  to.  the  land  in  question,  with  the  further  provision  that 
if  the  proceeds  arising  from  such  sale  shall  at  the  time 
of  the  death  of  either  be  invested  in  other  land,  and  the 
devisee  shall  have  no  descendants,  then  the  said  land  in 
which  said  proceeds  are  invested  is  to  revert  back  and  be- 
come a  part  of  the  general  estate. 

It  will  be  seen  from  the  foregoing  that  the  said  devisees 
were  invested  with  an  unconditional  power  of  sale  and 
conveyance,  without  any  requirement  as  to  the  reinvest- 
ment of  the  proceeds,  and,  beyond  question,  they  could 
hae  sold  the  Jand  and  passed  a  perfect  title  thereto,  and 
used  the  proceeds  for  any  purposes  whatever,  and  in  no 
event  could  any  remainder  ever  be  claimed  unless  the  pro- 
ceeds were  then  invested  in  land  at  the  time  of 
the  death  of  the  devisee.  It  will  be  seen  from  the  item 
in  question  that  the  provision  as  to  the  remainder  over 
in  the  event  of  the  death  of  the  devisee  without  issue 
is  specifically  confined  to  the  land  in  which  the  proceeds  of 
the  land  devised  should  then  be  invested. 

It  is,  however,  the  contention  of  appellee  that  the  testa- 
tor invested  Waller  Chenault  with  the  fee  simple,  and 
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that  any  attempt  to  control  or  limit' the  disposition  of  the 
land  is  repugnant  to  the  fee,  and  therefore  invalid,  and  we 
are  referred  to  various  authorities  in  support  thereof.  It 
is  said  in  seiJtion  270  (12th  Ed.)  4  Kent.  Comm.,  that:  "At 
law  the  grant  of  a  term  to  a  man  for  life  would  have  been 
a  total  disposition  of  the  whole  term.  Nor  can  an  exe- 
cutory devise  or  bequest  be  prevented  or  destroyed  by  an 
alteration  whatsoever  in  the  estate  out  of  which,  or  sulh 
fiequently  to  which,  it  is  limited.  The  executory  interest 
is  wholly  exempted  from  the  power  of  the  taker.  If, 
therefore,  there  be  an  absolute  power  of  disposition  giv- 
en by  the  will  to  the  first  taker,  as  if  an  estate  be  devised 
to  A.  in  fee,  and  if  he  dies  possessed  of  the  property,  with- 
out lawful  issue,  the  remainder  over,  or  remaind-er  over  the 
property  which  he,  dying  without  heirs,  should  leave,  or 
without  selling  or  devising  the  same, — ^in  all  such  cases 
the  remainder  over  is  void  as  a  remainder,  bedause  of  the 
preceding  fee;  and  it  is  void  by  way  of  executory  devise, 
because  the  limitation  is  inconsistent  with  the  absolute 
estate  or  power  of  disposition  expressly  given  or  neces- 
sarily implied  by  the  will."  The  question  under  consider- 
ation seems  to  have  been  decided  in  Jackson  v.  Bull,  JO 
Johns.  19.  It  appears  that  Charles  Bull  by  his  last  will 
devised  to  his  son  Moses  and  to  his  heirs  and  assigns, 
forever,  certain  property.  In  another  part  of  the  will, 
it  is  provided  as  follows:  "In  6aee  my  son,  Moses,  should 
die  without  lawful  issue,  the  said  property  he  died  pos- 
sessed of  I  will  to  my  son.  Young,  his  lawful  issue,"  etc. 
After  the  death  of  the  testator,  Moses  entered  into  the 
possession  of  the  property  devised  to  him,  and  died  in  pos- 
session thereof,  without  lawful  issue,  and  devised  his  prop- 
erty to  his  wife,  sister  and  half-brother.  The  court  said  in 
the  opinion  delivered:     "The  limitation  over  must  be  con- 
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sid^red  void,  as  applying  to  an  indefinite  failure  of  issue, 
by  which  the  devisee  would  take  an  estate  tail  (with  us  is 
turned  into  an  estate  in  fee),  and  is  ^  question  we  need  not 
now  discuss;  for  it  is  void  on  another  ground,  as  being  re- 
pugnant to  an  absolute  control  over  the  estate  which  the 
testator  intended  to  give."  The  court  cites  with  approval 
the  case  of  Attorney  General  v.  Hall,  Fitz.,  314;  also,  Ide 
V.  Ide,  3  Mass.,  500.  The  same  question  was  elaborately 
discQSsed  aind  decided  by  the  supreme  court  of  judicature 
of  New  York  in  Jackson  v.  Robins,  16  Johns,  5i82  et  seq. 
It  will  be  seen  from  an  examination  of  the  opinion  that, 
in  addition  to  a  consideration  of  the  validity  of  certain 
sales  made  under  execution,  it  was  deemed  necessary  to 
construe  the  will  of  Lord  Stirling.  After  discussing  at 
length  the  validity  of  the  sales  under  execution,  upon 
grounds  o^her  than  the  meaning  of  Lord  Stirling's  will, 
the  court  said: 

*'If  Lady  Stirling  took  an  estate  in  fee  under  the  will 
of  Lord  Stirling,  then  at  her  death  Mrs.  Neilson  would  have 
been  entitled,  as  one  of  her  heirs,  to  an  equal,  undivided 
moiety  of  all  her  interest  in  the  premises.  But,  if  Lady 
Stirling  took  a  fee,  then  an  adverse  possession  commenced 
when  Harlow  entered  into  possession  under  John  Taylor, 
in  1794,  and  the  statute  of  limitation  began  to  run  jagainst 
her,  for  she  was  then  under  no  disability.  When  the  stat- 
ute once  begins  to  run,  it  continues  to  run  until  the  twenty 
years  have  expired,  and  therefore  not  only  Lady  Stirling, 
but  all  who  claim  under  her  by  will  or  by  inheritance, 
were  bound  in  1814,  and  before  the  commencement  of  this 
suit.  The  question,  therefore,  as  to  what  es-tate  Lady 
Stirling  took  under  the  will,  becomes  material  only  by  its 
influence  upon  this  other  question  of  the  statute  of  lim- 
itations; and  it  was  quite  entertaining '  to  see  how  indua- 
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triouglj  and  profoundly  the  counsel  were  obliged  to  labor 
upon  the  one  question  merely  to  bring  it  to  bear  upon  the 
other.  This  question  is  also  supposed  to  have  been  de- 
cided by  this  court  in  the  former  cause  of  Jackson  v.  De- 
lancy,  13  Johns.,  537.  But  I  apprehend  that  the  decision 
of  this  court  in  that  case  does  not  rest  a't  all  upon  this 
point,  and  I  barely  mentioned,  in  the  opinion  which  I  then 
delivered,  that  Lady  Stirling  did  take  a  fee  under  Lord 
Stirling's  will,  and  that  the  devise  over  to  his  daughter, 
Catllerine  Duer,  was  not  a  good  limitation  by  way  of  ex- 
ecutory deyise.  J  relied  for  this  upon  the  decision  of  the 
Supreme  Court  of  Jackson  v.  BuJl,  10  Johns.,  19,  and  ob^ 
served  that  nothing  bad  been  urged  to  show  why  that  de- 
cision was  not  to  be  regarded  as  correct.  It  is  that  de- 
cision, then,  and  not  the  one  in  this  court,  which  I  think 
governs  this  question.  If  that  decision  be  sound,  then, 
according  to  the  principle  of  it,  Lady  Stirling  did  take 
an  egrtate  in  fee;  and,  notwithstanding  all  that  has  beeu 
said  or  suggested  to  the  contrary  in  the  court  below  (vide 
Page  V.  Lennox,  15  Johns.,  171,  172),  I  am  obliged  still 
to  be  of  the  opinion  that  it  was  a  well-founded  decision. 
Suffer  me  for  one  moment  to  re-examine  its  foundations. 
'Redit  labor  actus  in  orbem.^  The  testator  in  that  case  de- 
vised to  his  son  Moses,  and  to  his  heirs  and  assigns  for- 
ever, a  lot  of  land,  and  then  added  that,  in  case  his  son 
should  die  without  lawful  issue,  the  property  he  died  pos- 
sessed of  he  gave  to  his  son  Young  Moses.  The  son  did 
die  in  possession  of  the  property,  and  without  lawful 
issue;  but  he  devised  by  will  to  his  wife  and  others,  under 
whom  the  plaintiff  claimed,  in  opposition  to  the  devise  to 
the  other  son.  The  counsel  for  the  plaintiff  contended 
that  the  limitation  over  by  way  of  executory  devise  was 
void,  because  repugnant  to  the  absolute  power  of  disposal 
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given  by  the  will  to  Moses,  who  was  thereby  enabled  to 
defeat  it.  The  court  unanimously  acceded  to  that  prin- 
ciple, and  cited  authorities  in  support  of  it,  and  gave 
judgment  for  the  plaintiff.  The  first  case  that  the  court 
then  relied  upon  was  that  of  Attorney  Greneral  v.  Hall, 
Pitzg.,  314,  decided  in  1731  by  Lord  Chancellor  King,  as- 
sisted by  the  master  of  the  rolls  and  Chief  Baron  Rey- 
nolds. Hall,  the  testator,  owning  real  and  personal  es- 
tate, gave  it  by  will  to  tis  son  and  to  the  heirs  of  his 
body,  and,  if  he  should  die  leaving  no  heirs,  then  he  gave 
so  much  of  the  real  and  personal  estate  as  his  ^on  should 
be  possessed  of  at  his  death  to  the  Goldsmiths'  Company, 
at  London,  for  charitable  purposes.  A  limitation  over  for 
such  a  purpose  had  strong  claims  upon  the  protection 
a  court  of  chancery;  and  I  hope  that  I  may  be  excused  for 
making,  as  a  passing  remark,  that  the  will  awakens  in- 
teresting associations  from  another  circumstance,  which 
is  that  Sir  Isaac  Newton  was  one  of  the  executors.  The 
son  alienated  the  real  estate  by  a  common  recovery,  and 
bequeathed  the  personal  estate  by  will  to  his  wife,  and  died 
without  issue.  The  question  arose  between  the  wife,  claim- 
inj^  under  the  will,  and  the  Goldsmiths'  Company,  claiming 
by  virtue  of  the  limitation  over  on  the  event  of  the  son 
dying  without  issue.  The  case  was  fully  and  ably  argued, 
and  there  was  no  distinction  made  between  the  real  and 
personal  estate  as  to  the  validity  of  the  limitation  over. 
The  court  were  unanimously  of  the  opinion  that  the  Gold- 
smiths' Company  had  no  valid  claim,  and  the  limitation 
over  was  void,  because  the  absolute  ownership  had  been 
given  to  the  son;  for  the  property  was  given  to  him  and 
the  heirs  of  his  body,  and  the  company  were  to  have  no 
Dftore  than  he  should  leave  unspent,  and  therefore  he  had 
a  power  to  dispose  of  the  whole.    The  words  that  gave 
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him  an  estate  tail  in  the  land  gave  him  the  entire  property 
in  the  personal  estate,  and  nothing  remained  to  be  given 
over  by  the  testator.  The  point  of  that  case,  then,  was 
that  where  an  estate  is  given  to  a  man  and  the  heirs  of  his 
body,  with  a  power  of  disposal,  at  his  own  will  and  pleas* 
ure,  it  carries  with  it  an  absolute  ownership,  repugnant 
to  any  limitation  over,  and  destructive  of  it.  The  court 
did  not  make  any  distinction  between  the  real  and  per- 
sonal estate,  and  say  that  the  limitation  over  was  good  as 
to  one  and  void  as  to  the  other.  They  said  generally  that 
the  limitation  over  in  the  will  was  void,  because  the  testa* 
tor  gave  the  son  an  unqualified  power  id  spend  the  whole. 
"The  other  case  that  the  court  relied  upon  in  Jackson  v. 
Bull  was  Ide  v.  Ide,  3  Mass.,  500,  decided  in  the  supreme 
court  of  Massachusetts  in  1805.  There  the  testator  gave 
by  will  to  his  son,  and  to  his  heirs  and  assigns,  forever, 
certain  real  and  personal  estate,  and  then  added  that,  if 
the  son  died  without  heirs,  the  estate  which  he  should 
leave  was  to  be  equally  divided  between  two  other  per- 
sons. The  son  did  die  without  leaving  heirs,  and  the  ques* 
tion  arose  between  those  claiming  the  real  estate  under 
the  limitation  over  and  those  claiming  it  under  a 
conveyance  from  the  son.  The  opinion  of  the  court  was 
delivered  by  the  late  Chief  Justice  Parsons,  whose  char- 
acter as  a  lawyer  and  judge  is  held  in  universal  reverence. 
He  cited  and  relied  upon  the  case  of  Attorney  General  v. 
Hall,  and  said,  that:  'Whenever  it  is  the  clear  intention 
of  the  testator  that  the  devise  should  have  an  absolute 
property  in  the  estate  devised,  a  limitation  must  be  void, 
because  it  is  inconsistent  with  the  absolute  property  sup- 
posed in  the  first  devisee.  And  a  right  in  the  first  devisee 
to  dispose  of  the  estate  devised  at  his  pleasure,  and  not  a 
mere  power  of  specifying  who  may  take,  amounts  to  an 
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unqualified  gift.'  He  then  applied  the  rule  to  the  caae 
before  him,  and  observed  that  ^the  absolute,  unqualified 
interest  in  the  estate  devised  was  given  to  the  son,  which 
was  inconsistent  with  the  limitation  over,  and  consequently 
by  the  limitation  was  void.'  The  error  in  the  case  of  Jack- 
son V.  linUy  said  the  learned  counsel,  was  in  applying  the 
English  case  to  the  real  estate,  when  it  was  applicable  only 
to  chattels.  But  the  supreme  court  of  Massachusetts  were 
then  in  the  same  error,  for  they  equally  so  applied  it. 
'*The  limitation  over,'  says  Chief  Justice  Parsons,  ^makes 
no  distinction  between  the  real  and  personal  estate,  oper- 
ating only  on  such  part  of  either  as  the  first  devisee  should 
have.'  In  both  of  those  cases  the  devise  was  of  real  and 
personal  estate  in  the  same  sentence,  and  the  same  limita- 
tion  over  was  created  as  to  each;  and  neither  the  English 
nor  the  Massachusetts  court  admitted  any  difference  in 
the  rule  of  construction,  or  in  the  operation  of  the  power 
of  alienation,  whether  applied  to  the  limitation  of  the 
real  or  of  the  x)ersonal  estate. 

"I  do  not  know  that  either  of  those  two  last  decisions 
has  ever  been  questioned  in  any  court  or  by  any  author. 
They  were  pronounced  by  the  highest  judicial  author- 
ities, and  Lord  Hardwicke,  (1  Ves.  Jr.,  10),  gives  his  iianc- 
tdon  to  the  accuracy  of  the  English  case.  Beachcroft  v. 
Broome,  4  Term  R.,  441,  decided  in  King's  Bench  in  1791, 
is  in  confirmation  of  the  doctrine  of  the  prior  case.  That 
was  the  case  of  a  devise  to  B  and  his  heirs,  and  if  he  die 
without  having  settled  or  otherwise  disposed  of  the  es- 
tate, or  without  leaving  issue  of  his  body,  then  the  de- 
vise over.  B  sold  the  premises  in  fee,  and  died  without 
issue,  and  the  question  was  whether  the  purchaser  took 
an  estate  in  fee,  and  the  King's  Bench  held  clearly  that 
he  did.    The  decision  is  entirely  conformable  to  the  doc- 
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trine  in  Attorney  General  v.  Hall  and  Ide  v.  Ide  and 
Jackson  v.  BuH;  but  a  single  expression  of  Lord  Kenjon 
is  seized  upon,  and  great  reliance  was  placed  upon  it  by 
the  counsel  for  the  plaintiff  in  this  case.  Lord  Kenyon 
said  (and  it  must  have  been  in  loose  conversation  on  the 
bench)  that,  if  the  case  had  turned  on  the  question  whe- 
ther  that  was  an  estate  tail  in  B,  he  should  have  thought 
it  extremely  clear  that  on  failure  of  the  first  limitation 
the  second  ought  to  have  taken  effect  as  an  executory 
devise.  Perhaps  the  meaning  of  Lord  Kenyon  is  not  to 
be  clearly  understood.  It  was  an  observation  not  re- 
quired by  the  decision  nor  applicable  to  the  point;  but, 
let  it  mean  what  it  may,  are  we  to  permit  such  a  loose 
remark  to  be  of  any  weight  or  consideration,  in  opposi- 
tion to  the  deliberate  and  solemn  judgments  of  the 
courts?  It  is  enough,  I  apprehend,  merely  to  mention 
such  a  dictum,  and  then  to  pass  it  by  in  silence. 

"If  we  now  apply  these  cases  to  the  will  of  Lord  Stirl- 
ing, we  can  not  but  be  struck  with  their  perfect  and  con- 
trolling application.  He  does,  in  the  first  place,  devise 
and  bequeath  unto  his  wife,  Sarah,  all  his  real  and  per- 
sonal estate  whatever,  to  hold  the  same  to  her,  her  exi- 
cutors,  administrators,  and  assigns.  This  was  a  gift  in 
fee.  The  word  'estate,^  in  a  will,  carries  the  land  and  all 
the  testator's  interest  in  it.  It  is  the  genus  generalise 
simum,  said  Lord  Holt,  (Countess  of  Bridgwater  v.  Duke 
of  Bolton,  I  Salk.,  23(5),  and  includes  all  things,  real  and 
personal.  The  words  'all  his  estate'  are,  in  a  will,  de« 
scriptive  of  his  fee.  And  in  a  subsequent  case  (Barry  v 
Edgeworth,  2  P.  Wms.,  523),  the  Master  of  the  Rolls,  re- 
ferring to  this  opinion  of  Holt,  said  that  the  law  was 
then  settled  on  the  point,  and  that  the  word  ^estate'  com- 
prehended not  only  the  thing,  but  the  interest  in  it,  and, 
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if  it  had  been  agreed  and  settled  to  convey  a  fee  in  a  will, 
it  would  be  dangerous  to  refine  upon  it.  So,  again,  Lord 
Mansfield  observed  (Roe  v.  Harvey,  5  Burrows,  2638), 
that  the  word  ^estate,'  in  a  will,  carried  everything,  un- 
less tied  down  by  particular  expressions.  And  in  a  sub- 
tsjequent  case  (Holdfast  v.  Martin,  1  Term  R.,  411)  Mr.  Jus- 
tice Buller  said  that  the  word  ^estate'  was  the  most  gen- 
eral word  that  could  be  u^ed,  (ind  the  words  of  restraint 
must  be  added  to  make  it  carry  less  than  a  fee.  And, 
lastly  (for  I  will  not  fatigue  myself  with  further  cita- 
tions on  the  point),  IMr.  Justice  Patterson,  of  the  Supreme 
Court  of  the  United  States,  declared  (Lambert  v.  Paine, 
3  Cranch,  134,  2  L.  Ed.,  377),  that  the  word  'estate'  was 
the  most  general,  significant,  and  operative  word  that 
can  be  used  in  a  will,  and  it  comprehends  both  the  land 
and  the  inheritance.  We  may  say,  then,  that  Lord  Stir- 
ling, by  the  first  part  of  his  will,  gave  an  estate  in  fee 
to  his  wife.  So  he,  also,  repeated  this  gift  of  a  fee,  by 
the  next  clause  in  the  will,  when  he  admits  expressly  that 
she  has  the  power  and  the  right  to  give,  devise,  and  be- 
queath, or  sell  or  assign,  the  estate,  or  any  part  thereof. 
This  power,  of  itself,  is  an  attribute  of  ownership,  an*! 
carries  with  it  a  fee.  Thus,  as  early  as  6  Eliz.,  (Dalison'« 
Rep.,  58),  it  was  held  by  the  judges  that  if  a  man  devises 
land  to  his  wife,  to  dispose  of  and  employ  it  upon  her- 
self and  her  son,  at  her  pleasure,  she  takes  a  fee.  So, 
again,  Lord  Coke  says  (Co.  Lit.,  96)  that  if  a  man  devises 
land  to  another,  to  give  and  to  sell,  this  amounts  to  a 
devise  in  fee;  for,  in  a  will,  the  word  'heirs'  is  not  neces- 
sary to  create  an  estate  of  inheritance.  There  are  many 
other  cases  to  the  same  effect,  which  I  need  not  particu- 
larly mention  (Moore,  57;  2  Atk.,  102;  Jackson  v.  Cole- 
man, 2  Johns.,  391);  and  we  may  lay  it  down  as  an  in- 
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controvertible  rule  that  where  an  estate  is  given  to  a  per- 
son generally  or  indefinitely,  with  a  power  of  disposition, 
it  carries  a  fee;  and  the  only  exception  to  the  rule  is, 
where  the  testator  gives  to  the  first  taker  an  estate  for 
life  only,  by  certain  and  express  words,  and  annexefs  to 
it  a  power  of  disposal.  In  that  particular  and  special 
case  the  devisee  for  life  will  not  take  an  estate  in  fee 
notwithstanding  the  distinct  and  naked  gift  of  a  power  of 
disposition  of  the  reversion.  This  distinction  is  care- 
fully marked  and  settled  in  the  cases.  Tomlinson  v. 
Dighton,  1  Salk.,  239,  1  P.  Wms.,  149;  Crossling  v.  Cross- 
ling,  2  Cox,  Ch.,  396;  Reid  v.  Shergold,  10  Ves.,  370;  Good- 
title  V.  Otway,  2  Wils.,  6. 

"The  question  then  occurs,  was  the  limitation  over  to 
Mrs.  Duer  valid,  after  the  creation  of  such  an  estate  in 
fee?  The  words  of  the  will  were  that  4n  case  of  the 
death  of  his  wife  without  giving,  d-evising,  and  bequeath- 
ing  by  will,  or  otherwise  selling  or  assigning  the  estate^ 
or  any  part  thereof,  he  doth  give  and  devise  all  such  es- 
tate as  should  so  remain  unsold,  undevised,  or  unbe- 
queathed  to  his  daughter,  Lady  Catherine  Duer,'  etc. 
This  .limitation  over  must  be  as  a  remainder,  or  as  an 
executory  devise,  and  it  is  impossible  that  it  should  be 
either,  upon  any  known  principles  of  law.  No  remainder 
can  be  limited  after  an  estate  in  fee,  and  therefore  if  a 
devise  be  to  A  and  his  heirs,  and,  if  he  die  without  heirs, 
then*  to  B,  the  remainder  is  repugnant  to  the  estate  in 
fee,  and  void.  Preston  v.  Funnell,  Willes,  164;  Pells  v. 
Brown,  (Cro.  Jac,  590,  point  2.)  Nor  can  the  limitation 
over  operate  by  way  of  executory  devise,  because  the 
power  to  dispose  of  the  estate  by  will  or  deed,  which 
Lord  Stirling  gave  to  his  wife,  is  fatal  to  the  existence 
of  that  species  of  interest.    It  is  a  clear  and  settled  rule 
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of  law  that  an  executory  devise  can  not  be  prevented  or 
defeated  by  any  alteration  of  the  estate  out  of  which  or 
after  which  it  is  limited,  or  by  any  mode  of  conveyance. 
It  can  not  be  created  and  it  can  not  live  under  such  a 
power  in  the  first  taker.  'These  limitations,'  says  Mr. 
Justice  Powell  (Scatterwood  v.  Edge,  1  Salk.,  229),  *make 
estatea  unalienable,  for  every  executory  devise  is  a  per- 
petuity, as  far  as  it  goes;  that  is  to  say,  it  is  an?  estate 
unalienable,  though  all  mankind  join  in  the  conveyance.* 
Vide,  also,  2  Fearne,  Rem.,  p.  51,  by  "Powell;  2  Saund., 
388d,  note.  We  are  obliged,  therefore,  to  have  re- 
course to  the  explicit  and  settled  doctrine  in  the  cases 
of  Attorney  General  v.  Hall  and  of  Ide  v.  Ide  and  of 
Jackson  v.  Bull,  and  say  that  an  absolute  ownership  or 
capacity  to  sell,  in  the  first  taker,  and  a  vested  right  by 
way  of  executory  devise  in  another,  which  can  not  be 
affected  by  such  alienation,  are  perfectly  incompatible 
estates,  and  repugnant  to  each  other,  and  the  latter  is  to 
be  rejected  as  void.  Lord  Stirling  clearly  intended  to 
give  his  wife  an  estate  in  fee.  The  words  amount  to  de- 
monstration of  that  intention.  If  she  sold  the  land,  she 
was  not  accountable  for  the  proceeds.  She  could  not  b? 
chargeable  with  waste,  and  she  might  mortgage  or  in- 
cumber the  land,  for  that  is  included  in  the  right  to  give 
and  sell  and  assign.  And  when  he  attempted  to  ingraft 
an  executory  devise  or  limitation  over  upon  a  fee,  with 
such  absolute  power  of  control,  he  did  what  was  incom* 
patible  with  his  other  and  principal  intention,  and  which 
the  courts  must,  of  necessity,  reject  as  repugnant  and 
void.  There  is  not  a  case  to  be  found  in  which  a  valid 
executory  devise  was  held  to  subsist  under  an  absolute 
power  of  alienation  in  the  first  taker.  I  have  looked  at 
the  cases  so  industriously    collected    by    the    plaintiflTa 
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counsel,  and  there  are  none  of  them  that  reach  this  point. 
All  executory  devises  may  be  said,  in  some  ^egree,  to  de- 
pend upon  the  will  or  discretion  of  the  owner  of  the  pre- 
cedent estate.  If  a  devise  be  to  A  in  fee,  but,  if  he  die 
without  issue  living  at  his  deaths  then  over  to  B,  it  is  h\n 
volition  and  power  (morally  speaking)  not  to  marry,  op 
to  marry  and  have  issue,  and  so  avoid  the  devise  over. 
So,  if  the  limitation  over  be  made  to  depend  upon  the 
contingency  that  the  first  taker  marry  without  the  con- 
sent of  B  or  marry  a  prohibited  person,  he  may  undoubt- 
edly avoid  marrying  without  the  requisite  consent,  op 
avoid  marrying  against  the  prohibition,  and  so  defeat 
the  limitation.  But  these  distinctions  have  nothing  to 
do  with  the  simplicity  and  good  sense  of  the  general  rule 
we  are  discussing.  The  first  taker,  in  these  special  cases, 
has  not  an  absolute  discretion  and  free  agency,  within 
the  meaning  of  the  rule.  The  sound  doctrine  on  the  sub- 
ject is  that  an  executory  devise,  under  the  salutary 
checks  provided  for  it,  is  a  stable  and  unalienable  inter- 
est, and  the  first  taker  has  only  the  use  of  the  land  or 
chattel  pending  the  contingency  mentioned  .in  the  will, 
and  he  can  not  convert  the  property  to  his  own  use,  and 
defeat  the  subsequent  estate  by  a  voluntary  alienation. 
This  is  the  rule  for  which  we  contend,  and  it  was  not  so 
with  Lady  Sterling.  She  could  give  and  devise  and  she 
could  sell  and  assign  the  estate  when  and  to  whom,  and 
for  what  purpose,  she  pleased.  She  was  a  free  moral 
agent,  and  an  absolute  and  independent  owner,  in  respect 
to  the  estate.  This  is  what  we  understand  by  a  right 
incompatible  with  an  executory  devise,  and  this  is  what 
we  are'  to  understand  by  the  books  when  they  speak  of 
a  limitation  over  as  being  void,  because  inconsistent  with 
such  an  absolute  power  and  dominion  in  fee. 


Digitized  by 


Google 


96  KENTUCKY  EEPOETS.  [Vol.  108 

Clay,  et  aU.,  v.  Chenault. 

'*But  it  is  time  that  this  discussion  should  draw  to  a 
close.  The  result  of  my  inquiry  is  a  belief  that  the  de* 
fendant  has  a  good  title  under  the  judgment  and  execu- 
tion, and  that,  if  he  had  not,  he  is  nevertheless,  protected 
by  the  statute  of  limitation,  because  Lady  Stirling  was 
seised  in  fee,  so  as  to  enable  the  statute  to  run  against 
her,  when  the  adverse  possession  commenced  in  1794. 
Upon  either  ground,  if  correct,  the  judgment  must  be 
affirmed;  During  the  examination  of  this  subject  I  have 
not  been  insensible  to  the  weight  of  the  inquiry,  and  more 
especially  as  one  of  the  judges  of  the  court  below  seems 
to  think  the  law  in  favor  of  the  claim.  The  counsel  for 
the  plaintiff,  and  one  of  them  a  son  of  a  lessor  of  the 
plaintiff,  have,  indeed,  labored  the  points  in  their  argu^ 
ment  annexed  to  the  case,  as  well  as*  at  this  bar,  with  a 
diligence  and  painful  anxiety,  and,  no  doubt,  with  a  sin- 
cere conviction,  that  has  excited  my  sympathy.  The  de- 
scendants of  Lord  Sterling  appear  to  feel  fthat  a  rich  in- 
heritance has  been  injuriously  snatched  from  their  en- 
joyment, but  1  think  it  was  fairly  lost  by  the  inability  or 
neglect  of  their  ancestor  or  his  representatives  to  redeem 
the  incumbrance.  And,  if  the  law  was  with  the  plaintiff, 
would  not  our  sympathies  be  as  properly  directed  to  this 
defendant,  whose  father  was  a  bona  fide  purchaser  under 
the  execution,  and  cultivated  the  premises  as  his  own  for 
twenty  years,  and  died  in  possession,  and  transmitted  the 
fruit  of  his  labor  to  his  son?  The  truth  is  that  judges 
are  bound  to  de^the  the  rules  of  law  strictly,  without 
regard  to  consequences.  They  must  follow  the  conclu* 
sions  of  the  understanding,  and  not  the  dictates  of  the 
heart.  If  the  argument  on  the  part  of  the  plaintiff  has 
made  a  more  favorable  impression  upon  others  than  it 
has  upon  me,  I  shall  be  perfectly  contented.    I  am,  how* 
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ever,  obliged  to  say,  aa  the  case  strikes  me,  that  the  law 
is  with  the  defendant,  and  that  the.  judgment  ought  to  be 
affirmed.  This  being  the  unanimous  opinion  of  the  court, 
it  was  thereupon  ordered,  adjudged,  and  declared  that 
the  judgment  of  the  supreme  court  be  affirmed,  and  that 
plaintiffs  in  error  pay  to  the  defendant  in  error  fifty  dol- 
lars and  fifteen  cents  for  his  costs  and  charges  in  and 
about  his  defense  in  this  court,  and  that  the  record  be  re- 
mitted," etc. 

The  same  question  was  decided  by  the  court  of  appeals 
of  New  York  in  Van  Home  v.  Campbell,  100  N.  Y.,  287, 
3  N.  E.,  316,  771.    We  quote  as  follows: 

"The  i^-ecise  question  presented,  therefore,  for  our  de- 
termination, is  whether  an  executory  devise  can  be  made 
to  depend  on  the  nonexecution  by  the  first  taker  of  an  ab- 
solute, beneficial,  disposing  power  vested  in  him  by  the 
will  creating  the  limitation,  or,  in  other  words,  whether 
there  can  be  a  valid  executory  devise  where  the  execu- 
tory limitation  is  conjoined  with  an  absolute  power  in  the 
primar'j-  devisee  to  dpfeat  and  cut  off  the  future  estate  or 
interest  by  alienation  of  the  entire  fee  in  his  lifetime,  and 
whether  it  makes  any  difference,  as  to  the  rights  of  the 
ulterior  devisee,  whether  the  power  has  or  has  not  been 
exercised.  This  question  we  may  reasonably  expect  to 
find  answered  by  the  authorities,  and,  as  we  understand 
them,  it  .is  answered  by  an  unbroken  line  of  authorities 
in  this  State,  and  almost  uniform  course  of  decision  else- 
where, against  the  validity  of  such  lifnitation.  If  it  ap» 
peared  that  the  testator  intended  to  confer  upon  the  first 
devisee  an  absolute  power  of  disposition,  and  in  his  will 
he  afterwards  made  a  gift  over,  the  two  dispositions  can 
not  stand  together.    The  absolute  power  of  disposition 
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shows  that  he  intended  to  give  an  unqualified  title  to  the 
first  devisee,  and  it  is  in  the  nature  of  such  title  that  the 
property,  if  not  alienated  by  the  owner,  shall  descend  to 
the  heirs  if  it  be  real  estate,  or  go  to  the  next  of  kin  if  tt 
be  personal.  The  gift  over  is  repugnant  to  this  qualit> 
of  absolute  ownership,  and  it  is  consequently  void.  It 
will  be  noticed  that  Judge  Denio  regarded  the  rule  stat- 
ed as  alike  applicable  to  devises  of  real  and  personal 
property.  Tyson  v.  Blake,  22  N.  Y.,  563,  was  the  cause 
of  an  executory  bequest  with  a  limitation  over  on  the 
death  of  the  primary  legatee  without  issue,  and  is  only 
Important  in  the  discussion  as  containing  an  express  rec- 
.  ognition  of  the  doctrine  of  the  prior  cas^s  that  a  limita- 
tion over  is  incompatible  with  an  absolute  disposing 
power  in  the  first  taker.  Terry  v.  Wiggins,  47  N.  Y.j  512, 
was  an  action  of  ejectment^  the  title  depending  upon  a 
devise  in  a  will  which  took  effect  in  1862,  of  certain  land 
to  the  testator's  wife,  for  ^her  own  personal  and  inde- 
pendent use  and  maintenance,'  with  power  to  sell  the 
same,  and  a  demise  over  after  her  death  of  any  residue, 
etc.  The  court  construed  the  will  as  giving  the  wife  a 
life  estate  only,  with  a  limited  power  of  disposition,  and 
sustained  the  devise  over  on  this  ground.  Allen,  J.,  said, 
^The  power  of  disposition  is  not  absolute,  so  as  to  bring 
it  within  the  rule  making  all  devises  with  absolute  power 
of  disposition  in  the  devisee,  gifts  in  fee.'  And  he  further 
said  that,  if  the  devise  to  the  wife  had  been  a  fee,  the 
claim  that  the  devise  over  was  repugnant  and  void  would 
have  been  well  founded.  The  learned  judge  also  refer- 
red to  certain  provisions  of  the  Revised  Statutes,  and 
remarked  that  it  was  not  material  to  decide  whether  the 
limitation  over  was  a  good  executory  devise  at  common 
law.    Smith  v.  Van  Ostrand,  64  N.  Y.,  278,  involved  the 
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construction  of  a  will  which,  as  construed,  gave  to  the 
testator^s  widow  a  sum  of  money  during  life  or  widow- 
hoody  with  power  to  use  so  much  of  the  principal  as  might 
be  necessary  for  her  support,  with  remainder  to  her 
children.  Tl^e  court  sustained  the  validity  of  the  gift  in 
remainder  on  the  ground  that  the  power  of  disposition 
was  not  absolute,  but  limited  and  conditional.  Judge 
Rapallo  said,  'The  cases  sustain  the  proposition  that 
where  an  absolute  power  of  disposal  is  given  to  the  first 
legatee  a  remainder  over  is  yoid  for  repugnancy,'  and 
adds:  'But  they  also  recognize  the  principle  that,  if  the 
jus  disponendi  is  conditional,  the  remainder  is  not  repug- 
uant.  The  power  of  disposition  in  the  present  case  is 
only  for  a  special  purpose,— the  support  of  the  widow.' 
Campbell  v.  Beaumont,  91  N.  Y.,  464,  was  an  action  for 
the  construction  of  a  will  of  real  and  personal  estate, 
which  took  effect  in  1876.  The  principal  question  was 
whether  there  was  a  valid  limitation  over  of  the  real  and 
personal  estate,  which  in  the  first  instance  was  given  to 
the  wife  of  the  testator.  The  alleged  limitation  over 
was  of  the  property,  or  such  portion  'as  may  remain,'  etc., 
after  the  decedse  of  the  wife.  The  court  held  that  upon 
the  construction  of  the  whole  will  the  fee  in  the  real  es- 
tate and  the  absolute  interest  in  the  personal  property 
were  given  to  the  wife,  and,  further,  that  if  the  intention 
of  the  testator  was  to  limit  the  estate  over,  the  limita- 
tion was  void,  as  repugnant  to  the  power  of  disposition, 
Danforth,  J.,  said:  'The  gift  appears  absolute  and  en- 
tire in  its  terms.  No  child  of  the  testator  was  to  be 
provided  for,  and  it  better  accords  with  decisions  in  this 
State  to  hold  that,  if  a  limitation  over  was  attempted,  it 
is  repugnant  and  void,' — citing  Jackson  v.  Bull,  supra. 
"The  decisions  in  other  States  upon  this  question  are 
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?</  ;  equally  uniform.    Ide  v.  Ide,  5  Mass.  500,  decided  in  1809, 

by  Chief  Justice  Parsons,  is  perhaps  the  earliest  case  in 
the  country  upon  the  subject.  The  action  was  ejeotment. 
In  that  case  the  .testator  devised  real  estate  to  his  son 
P.  his  heirs  and  assigns,  forever,  and  also  be- 
queathed to  him  personal  estate  in  words  denoting  a 
absolute  interest,  and  in  a  subsequent  clause  declared, 
*And,  further,  it  is  my  will  that,  if  my  son  P.  shall  die  and 
leave  no  lawful  issue,  what  estate  he  shall  leave  to  be 
divided  between  my  son  J.  and  my  grandson  N.,*  etc.  P. 
conveyed  the  land  in  his  lifetime,  and  died  leaving  no  is- 
sue.  The  court  held  that  the  limitation  over  was  void 
for  repugnancy  to  the  disposing  power,  and  on  that 
ground  decided  the  case  for  the  plaintiff,  making  no  ref- 
erence to  the  fact  that  P.  had  exercised  the  power  by  a  con- 
veyance. The  power  of  disposition  was  held  to  be  implied 
from  the  words  *what  estate  he  shall  leave.'  Melson  v. 
Cooper,  4  Leigh,  408,  decided  by  the  supreme  court  of  Vir- 
ginia in  1833,  was  a  case  where  a  testator  devised  to  his  son 
W.  and  his  heirs,  aud  if  he  should  die  without  a  son,  and 
not  sell  the  land,  then  to  the  'testator's  son  G.  It  was 
held,  a«  stated  in  the  head-note,  that  the  devise  gave  W. 
absolute  power  to  sell  a  fee  simple,  and,  therefore,  whe- 
ther he  sold  or  not,  he  took  a  fee  simple,  and  the  devise 
over  was  void.  The  same  principle  was  declared  in  a 
prior  case  in  the  same  State  (Riddick  v.  Gohoon,  4  Rand., 
547),  where  the  power  of  disposition  was  held  to  be  im- 
plied from  the  words  'So  much  of  the  estate  as  may  re- 
main undisposed  of.'  Cook  v.  Walker,  15  Ga.,  459,  in- 
volved the  construction  of  a  marriage  settlement  of  real 
and  personal  property,  which  provided  for  the  devolution 
of  the  property  if  the  wife  'should  die  intestate  without 
making  any  disposition,'  etc.     Lumpkins,  J.,  in  delivering 
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the  opinion  of  the  court,  said:  *We  hold  it  to  be  an  incon- 
trovertible rule  that  whenever  an  estate  is  given  in  Geor- 
gia, either  by  deed  or  will,  to  a  person  generally  or  in- 
definitely, with  an  unlimited  power  of  disposition  annex 
ed,  it  invariably  vests  an  absolute  fee  in  the  first  taker» 
and  that  neither  a  remainder  nor  an  executory  devise 
can  be  limited  on  such  an  estate.'  The  cases  of  Flinn  v. 
Davis,  18  Ala.,  132,  and  McRee's  Adm'rs  vs.  Means,  34 
Ala.,  350,  declare  ,the  same  rule.  In  Pickering  v.  Lang- 
don,  22  Me,,  41S,  it  was  declared  that  a  gift  over  of  real 
and  personal  estate,  of  ^what  remains'  on  the  death  of 
the  first  taker,  was  void;  and  in  Ramsdell  v.  Ramsdell^ 
21  Me.,  288,  It  was  declared  that  the  doctrine  of  Jackson 
V.  Bull,  supra,  was  the  settled  law.  The  doctrine  that  an 
absolute  power  of  disposition  in  the  first  taker  was  fatal 
to  a  'limitation  over  was  also  declared  by  the  court  of 
North  Carolina  in  Newland  v.  Newland,  46  N.  C,  463, 
and  also  by  the  courts  of  Tennessee  in  two  cases.  Will- 
iams V.  Jones,  2  Swan,  620,  and  Davis  v.  Richardson,  10 
Yerg.,  290.  After  a  somewhat  diligent  examination,  1 
have  been  unable  to  find  any  decision  in  any  court  in  this 
country  adverse  to  the  doctrine  declared  in  Jack- 
son V.  Bull,  8upm,  and  I  think  it  may  safely  be  affirmed 
that  the  doctrine  of  that  case  is  the  settled  law  of  the 
Amerclan  courts.  I  can  not  better  conclude  this  review 
of  the  American  cases  than  by  quoting  the  words  of 
Chancellor  Kent  in  his  Commentaries,  written  long  after 
the  decisions  in  Johnson,  supra,  and  after  the  close  of  hia 
judicial  life.  Speaking  of  executory  devises  (4  Kent, 
Com.,  270),  after  stating  that  a  valid  executory  devise 
must  be  indestructible  by  the  first  devisee  or  taker,  he 
adds:  'If,  therefore,  there  be  an  absolute  power  of  dis^ 
position  given  by  the  will  to  the  first  taker,  as  if  an  es- 
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tate  be  devised  to  A  in  fee,  and,  if  he  dies  possessed  of 
the  property  without  lawful  issue,  the  remainder  over,  or 
remainder  over  of  the  property  which  he  dying  without 
heirs  should  leave,  or  without  selHng  or  devising  the 
same, — in  all  such  cases  the  remainder  over  is  void  as  a 
remainder  because  of  the  preceding  fee;  and  it  is  void  by 
way  of  executory  devise,  because  the  limitation  is  incon- 
sistent with  the  absolute  estate  or  power  of  disposition 
expressly  given  or  necessarily  implied  by  the  will.'  See 
also,  to  the  same  effect,  2  Washb.  Real  Prop.,  669." 

The  opinion  supra  discusses  the  question  at  great  length, 
and  fully  sustains  the  doctrine  announce^  in  Jackson  y» 
Bull,  and  cites  many  decisions  of  various  otl^er  courts. 

The  case  of  Ramsdell  v.  Ramsdell,  21  Me.,  288,  seems  to 
be  in  accord  with  the  cases  already  cited.  We  quote  as 
follows  from  the  syllabus:  "The  intention  of  the  tes- 
tator is  to  have  a  controlling  influence  in  the  interpre- 
tation of  the  language  used  in  the  will;  but  if  he  would 
have  that  intention,  when  discovered,  fully  carried  into 
effect,  he  must  conform  to  those  rules  of  law' which  es- 
tablish and  secure  the  rights  of  property.  It  has  be- 
come a  settled  rule  of  law  that,  if  the  devisee  or  legatee 
have  the  absolute  right  to  dispose  of  the  property  at 
pleasure,  a  devise  over  is  inoperative.  An  exception, 
however,  to  this  rule  is  that  where  a  life  estate  only  is 
clearly  given  to  the  first  taker,  with  an  express  power, 
on  a  certain  event,  or  for  a  certain  purpose,  to  dispose 
of  the  property,  the  life  estate  is  not  by  such  power  en- 
larged to  a  free  or  absolute  right,  and  the  devise  over 
will  be  good.  The  testator  in  his  will  provided:  Tirst, 
I  give  and  bequeath  to  ray  beloved  wife,  S.  C,  the  use 
during  her  life  of  all  my  plate  and  household  goods;  also, 
my  personal  property  and  real  estate,  except  as  is  here- 
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inafter  excepted.'  Then  made  pecuniary  bequests  to  sev- 
eral persons,  to  be  paid  bj  his  executrix.  Then  says:  *I 
give  and  bequeath  to  my  wife,  S.  C,  the  suni  of  one  hun- 
dred and  fifty  dollars,  to  be  paid,  if  she  thinks  proi)ep, 
fifty  dollars  to  my  niece,  A.  R.,  and  one  hundred  dollars 
to  my  nephew,  B.  R.;  otherwiae,  it  is  to  be  disposed  of  as 
may  best  suit  her.'  Next:  'I  give  and  bequeath,  after 
the  decease  of  my  wife,  all  my  property,  if  any  remains, 
to  my  brothers  and  sisters  and  her  brothers  and  sisters, 
to  be  divided  equally  between  them.'  Then:  'It  is  my 
desire  that  my  executrix  sell  my  farm,  either  at  public 
auction  or  at  private  sale.'  And  made  his  wife  execn» 
trix.  It  was  h^ld  that  by  the  will  the  widow  had  the 
absolute  right  to  dispose  of  the  entire  property,  for  her 
own  use  and  benefit,  subject  only  to  the  payment  of  debts 
and  legacies."  The  opinion  in  Smith  v.  Starr,  31  Am. 
Dec,  498,  seems  to  fully  sustain  the  doctrine  announced 
in  the  foregoing  decisions.  We  quote  as  follows  from  the 
syllabus:  "Devise  to  use  of  A,  with  power  of  disposition 
by  will,  andj  in  default  of  will,  then  to  her  daughter, 
vests  in  A.  an  absolute  estate  in  fee.  A  restriction  incon- 
sistent with  a  general  power  of  disposal."  In  Melson 
V.  Cooper,  4  Leigh,  408,  the  syllabus  reads  as  follows: 
"Testator  devises  land  to  his  son  William  and  his  heirs, 
and,  if  he  should  die  without  a  son  and  not  sell  the  land, 
then  to  testator's  son  George.  Held,  the  devise  gave 
William  absolute  power  to  sell  the  fee  simple,  and  there- 
fore, whether  he  sold  it  or  not,  he  took  a  fee  simple,  and 
the  devise  over  to  George  was  void."  In  Howard  v. 
Carusi,,  109  U.  S.,  725,  3  Sup.  Ct.,  575,  27  L.  Ed.,  1089,  the 
same  doctrine  announced  in  the  foregoing  opinions  seems 
to  have  been  approved.  We  quote  the  syllabus,  which 
is  as  follows:    "A  devise  of  real  estate  and  bequest  oifi 
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personal  property  *to  my  brother  S,  C,  to  be  held,  used, 
and  enjoyed  by  him,  his  heirs,  executors,  administrators, 
and  assigns,  forever,  with  the  hope  and  trust,  however, 
that  he  will  not  diminish  the  same  to  a  greater  extent 
than  may  be  necessary  for  his  comfortable  support  and 
maintenance,  and  that,  at  his  death,  same,  or  so  much 
as  he  shall  not  have  disposed  of  by  devise  or  sale,  shall 
descend  to  my  three  beloved  nieces,  P.  E.  C,  G.  E.  C,  and 
1.  E.  C.,'  is,  as  to  real  estate,  a  deyise  to  S.  C.  in  fee  sim- 
ple, with  no  limitation  over,  and  creates  no  trust,  execu- 
tory or  otherwise.  An  execution  of  power  to  name  bene- 
ficiaries to  take  under  the  deed,  which  designates  A,  his 
heirs,  executors,  administrators,  and  assigns,  foreyer, 
with  the  hope  and  trust  that  he  will  not  diminish  the 
same,  and  a  provision  that  at  his  death  so  much  thereof 
that  he  shall  not  have  disposed  of  by  devise  or  sale  shall 
descend  to  B,  vests  the  fee  simple  absolute  in  A,  with  no 
remainder." 

It  will  be  seen  from  the  opinion  supra,  that  the  court 
refers  with  seeming  approval  to  the  cases  of  Jackson  v. 
Bull,  Ide  V.  Ide,  Melson  v.  Cooper,  and  Ramsdell  v.  Rams- 
dell,  hereinbefore  referred  to,  together  with  many  other 
decisions. 

It  is  the  contention  of  appellee  that  the  opinion  of 
this  court  in  Barth  v.  Barth,  38  S.  W.,  511,  sustains  hi8 
contention  that  a  will  which  conveys  real  estate,  with 
power  to  sell,  passes  the  fee  to  the  first  taker,  and  that 
any  further  devise  over  is  void.  The  syllabus  of  this 
decision  is  as  follows:  "Under  a  devise  by  a  testator  to 
his  widow  of  all  his  estate,  real  and  personal,  absolutely 
and  forever,  with  power  to  sell  or  dispose  of  as  she 
deems  proper,  the  widow  took  the  fee,  notwithstanding 
the  subsequent  provision  of  the  will  that  all  the  property 
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that  remained  at  her  death  should  be  equally  divided 
among  the  testator's  sons;  the  devise  over  of  what  might 
remain  being  inconsistent  with  the  fee,  and  therefore 
void."  It  seems  to  us  that  the  decided  weight  of '  au» 
thoritj,  if,  indeed,  there  be  any  to  the  contrary,  is  to  the 
effect  that  a  will  or  deed  giving  to  the  vendee  or  devisee 
full  power  to  sell  and  convey  passes  the  absolute  fee,  and 
that  any  provision  or  devise  is  absolutely  void  for  the 
reason  that  it  is  inconsistent  with  or  repugnant  to  the 
fee.  And  it  is  wholly  immateral  whether  the  power  to 
sell  or  dispose  of  the  property  shall  have  been  exercised 
or  not.  This  view  is  not  at  all  in  conflict  with  the  law 
which  allows  a  power  of  appointment  to  be  vested  in  one 
who  merely  owns  a  life  estate  in  the  property. 

We  deem  it  unnecessary  to  discuss  or  decide  the  other 
questions  presented  by  counsel.    Judgment  affirmed. 

Petition  for  rehearing  filed  by  appellee  and  overruled. 


Case  12 — ^Acnoir  bt  M.  Habvey  Nave  Against  Saijlie  E.  Pmcas  to 

RTCOVEB  fob  a  DEncIENCT  IN  A  TRACT  OF  LAND. 

Nave^v.  Price. 

APPEAL  FBOM  FATETIE  CIBCUIT  COUBT. 

Jddgmbnt  fob  Defendant  and  Plaintiff  Appeals.    Affibiced. 

{tlOOTBBY    FOB    DEFICIENCY — ImPUED    CONfTBACT    TO    REFUND    MONEY — 

Limitation  of  Action — ^Delay  in  Dibgovebino  Mistake— ^Plead- 
ing. 

HeM:  1.  A  purchaser's  right  to  reUef  on  account  of  a  deficit  in  the 
boundary  conveyed  being  based  on  an  implied  proiAise  to  refund 
the  money  paid  by  mtstake,  his  cause  of  action  for  the  recovery 
of  the  overpayment  does  not  accrue  until  the  last  of  the  purchase 
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y .  price  is  paid,  and  limitation  runs  only  from  that  time,  and  not 

/^  from  the  time  the  deed  is  made. 

/  ^^  2<  Under  Kentucky  Statutes,  section  2615,  providing  that  an  action  for 

>  relief  for  fraud  or  mistake  shall  he  commenced  within  Hire  years 

next  after  the  cause  of  action  accrued,  and  section  2619,  providing 
that  "the  cause  of  action  shall  not  he  deemed  to  have  accrued 
until  the  dlecovery  of  the  fraud  or  mistake,  hut  no  such  action 
shall  he  hrought  ten  years  after  the  time  of  making  the  contract 
or  the  perpetration  of  the  fraud,"  an  action  hy  a  purchaser  to  re- 
cover for  a  deficit  in  the  boundary  conveyed,  brought  almost  ten 
years  after  the  last  of  the  purchase  price  was  paid,  is  barred  by 
limitations,  though  the  mistake  was  discovered  within  a  year  be- 
fore the  action  was  brought,  as  plaintiff  might,  by  the  exercise  of 
ordinary  diligence  in  having  a  survey  made,  have  discovered  the 
mietake  sooner. 
8.  The  defendant,  in  pleading  limitations  to  an  action  for  relief  on 
the  ground"  of  mistake,  need  not  aver  that  the  plaintiff  might,  by 
the  exercise  of  ordinary  diligence,  have  sooner  discovered  the 
mistake,  when  the  facts  alleged  by  the  plaintiff  in  his  petition 
affirmatively  show  that  fact. 

BREOKINKHDOB  A  SHELBY  fob  ajppeliants. 

1.  The  transaction — the  mistake — in  respect  of  which  relief,  is  sought 
in  this  action,  and  from  which  the  ten  year  period  of  limitation 

'  must  be  computed,  is  the  overpayment  of  purchase  money  made 
by  appellant  in  1887,  and  not  the  making  of  the  deed  in  1880. 

2.  An  answer,  therefore,  which  simply  alleges  that  some  other  mis- 
take as  against  which  no  relief  is  sought,  to-wlt,  the  mistake  in- 
volved in  the  conveyance  of  1880,  was  made  more  than  ten  years 
before,  is  not  a  good  plea  of  limitation  to  the  right  asserted,  be- 
cause not  responsive  thereto.  It  is,  consequently,  bad  upon  de- 
murrer and  a  reply  to  same  was  not  needed. 

3.  The  petition  alleging  the  overpayment  by  mistake  states  prima 
facie  a  good  cause  of  action  because,  although  it  shows  that  the 
mistake  was  made  more  than  five  years  before  suit,  it  does  not 
show  the  non-existence  of  any  ground  of  avoidance;  e.  g.  infancy, 
other  disability  or  the  failure  to  discover  the  mistake  notwith- 
standing due  diligence. 

4.  E^ren  it  it  were  necessary  that  the  plaintiff  should  have  negatlTed 
by  anticipation  the  applicability  of  a  proper  plea  of  limitation  by 
showing  sufficient  grounds  of  avoidance,  this  has  been  amply  done 
by  the  averments  of  the  petition,  which  shows  that  the  non-dla- 
covery  of  the  mistake  was  not  due  to  a  want  of  proper  diligence 
on  plaintiff's  part. 

1.  As  to  date  from  which  limitation  should  be  computed.    Ky.  Stat8.» 


Digitized  by 


Google 


Vol.  108]  JAiiUABY  TEEM,  1900.  107 


Nave  V.  Price. 


sees.  2615  and  251*9;  Crane  ▼.  Prather,  4  J.  J.  Mareh.,  77;  Biggs  ▼. 
L.  &  B.  S.  R.  R.  Co.,  79  Ky.,  475. 
2.  As  to  making  the  defense  of  limitation  by  demurrer.    Chiles  t. 
Drake,  2  Met.  146;  Rankin  ▼.  Turney,  2  Bush,  555;  Board  y.  Jolly, 
5  Bosh.  86;  Brandenhurg  t.  MoQuire,  19  Rep.,  1596. 

IftORTON  ft  DARNALL  and  J.  H.  WELSH  fOB  appellee. 

1.  The  facts  alleged  in  the  petition  are  not  sufficient  to  authorise  the 

relief  prayed  for. 

2.  The  cause  of  action,  attempted  to  be  alleged  in  the  petition,  is  bar* 

red  by  the  statute  of  limitation,  and  tha  plaintiff  is  not  within 
any  of  the  exceptions,  contained  in  the  statute,  which  saTed  the 
right  to  maintain  such  action. 


AUTHORITIES  CTTBD. 

Woods  Y.' James,  87  Ky.,  518. 
Brown  v.  Brown,  91  Ky.,  639. 
EUis  y.  Kelso,  18  B.  M.,  297. 
Murray  &  Phillips  v.  Phillips,  81  Ky.,  487. 
Dorsey  v.  Phillips,  84  Ky.,  426. 
Woods  Y.  James,  87  Ky.,  511. 
t 
OprniON  or  THE  COURT  BT  JUDGE  PAYNTER — Affibminq. 

In  1880  the  appellee  conveyed  to  the  appellant  a  tract 
of  land  by  a  deed  of  general  warranty.  For  the  purchase 
money  the  appellant  executed  to  the  appellee  his  note. 
The  last  payment  for  the  purchase  price  was  made  Sep- 
tember 10,  1887,  and  in  1896  the  appellant  discovered  there 
was  a  deficiency  of  nearly  thirty  -one  acres  in  the  boundary 
conveyed.  The  amount  overpaid,  as  alleged,  is  something 
over  11,100.  On  April  17,  1897,  the  appellant  instituted 
this  action  to  recover  the  sum  overpaid  and  interest'.  The 
question  involved  in  this  case  is  as  to  the  application  of 
the  statute  of  limitation.  It  is  insisted  by  counsel  for 
appellant  that  limitation,  under  out  statute,  should  be 
computed  from  September  10,  1887,  the  date  upon  which 
the  last  payment  of  the  purchase  money  was  made.  For 
the  appellee  it  is  claimed  the  statute  of  limitation  began 
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to  run  the  day  the  deed  was  made,  which  was  in  1880. 
Section  2615,  Kentucky  Statutes,  read  as  follows:  ".  .  . 
An  action  for  relief  on  the  ground  of  fraud  or  mistake 
....  shall  be  commenced  within  fire  years  next  after 
the  cause  of  action  accrued."  Section  2519,  Kentucky 
Statutes,  reads  as  follows :  "In  actions  for  relief  for  fraud 
or  mistake,  or  damages  for  either,  the  cause  of  action 
shall  not  be  deemed  to  have  accrued  until  the  discovery  of 
the  fraud  or  mistake;  but  no  such  action  shall  be  brought 
fen  years  after  the  time  of  making  the  contract  or  the 
perpetration  of  the  fraud."  The  General  Assembly  had 
in  mind  that  mistakes  would  occur,  and  that  frauds  would 
be  perpetrated  in  the  making  of  contracts;  ]t)ut,  knowing 
that  frauds  might  be  perpetrated  in  a  transaction  not, 
properly  speaking,  a  contract,  it  was  said  that  the  action 
should  not  be  brought  10  years  after  the  time  of  making 
the  contract  or  the  perpetration  of  the  fraud,  hi  fixing 
such  date  for  the  computation  of  the  period  of  limitation, 
the  word  "contract"  and  the  phrase  "the  perpetration  of 
the  fraud"  were  iised  in  the  statute  as  meaning  the  same 
thing;  the  evident  intention  being  to  make  the  date  on 
which  the  contract  was  made  or  the  fraudulent  act  done 
the  date  from  which  to  compute  the  period  of  limitation. 
Of  course,  a  contract  was  made  between  the  parties  on 
the  d«y  the  deed  was  executed.  The  deed  recited  that  the 
boundary  of  land  contained  a  number  of  acres,  and  then 
erroneously  recited  that  it  contained  thirty-one  acres  more 
than  it  actually  contained,  but  the  deed,  however,  did 
not  warrant  that  the  boundary  contained  the  quantity  stat- 
ed in  the  deed.  When  the  vendee  paid  the  purchase 
money  for  thirty-one  acres  more  than  the  'boundlary  con- 
tained, the  law  implied  a  contract  upon  the  part  of  the 
vendor  to  refund  to  the  vendee  the  excessive  amount  thus 
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paid,  which  resulted  from  the  mutual  mistake  of  both  par- 
ties. This  court  in  several  cases  has  ruled  that  the  right 
to  relief  for  a  deficit  is  based  on  an  implied  aasnmpeit 
to  refund  the  money  paid  by  mistake.  Crane  v.  Prather, 
4  J.  J.  Marsh.  75;  Dye  v.  Holland,  4  Bush,  635;  Young  v. 
^  Craig,  2  Bibb,  270;  Harrison  v.  Talbot,  2  Dana,  258.  This 
being  the  principle  announced  by  this  court,  the  cause  of 
action  is  DOt  based  upon  a  deed  or  contract  of  sale  of  the 
land,  nor  for  fraudulent  representations  made  in 
the  deed  nor  to  reform  it,  nor  is  the 
action  for  a  rescission  of  the  contract  of  sale, 
but  it  is  based  upon  the  implied  contract  to  refund  the 
money  which  was  paid  as  a  result  of  the  mutual  mistake. 
As  the  deed  is  not  the  foundation  of  the  action,  it  will  not 
do  to  say  that  the  statute  of  limitation  began  to  run  from 
its  date.  On  the  contrary,  it  began  to  run  from  the  date 
the  law  implied  a  contract,  which  was  the  moment  the 
payment  was  made,  as  the  cause  of  action  then  accrued. 
In  the  case  of  Biggs  v.  Railroad  Co.,  79  Ky.  475,  the  court 
said:  "This  right  of  action  is  based  upon  the  contract 
which  the  law  implies  as  the  resijlt  of  justice  and  reason 
growing  out  of  the  mutual  mistake  of  innocent  parties, 
and  is  barred  by  the  lapse  of  fire  years  from  the  discovery 
of  the  mistake,  if  payment  be  made  before  that  event. 
.  .  .  Payment  and  the  discovery  of  the  mistake  must 
concur  before  a  recovery  can  be  had.  Under  the  rule  that 
at  the  instant  the  cause  of  action  accrues  limitation  be- 
gins to  run,  it  starts  on  its  course  from  the  moment  of  pay- 
ment, as  the  cause  of  action  then  accrues;  but  our  statute 
and  adjudications  restrain  its  operation  upon  the  cause 
until  the  mistake  shall  be  discovered,  if  that  occurs  within 
ten  years  after  the  contract."  If  the  foundation  of  plain- 
tiflTs  Hght  is  to  be  reimbursed  the  excessive  amolint  paid. 
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it  logically  follows  that  the  transaction  of  the  payment 
of  that  amount  is  the  one  from  which  the  period  of  limi- 
tation must  be  computed,  not  from  one  which  antedated 
that.  If  the  statute  began  to  run  when  the  deed  was  ex- 
ecuted, then,  if  the  vendee  had  failed  to  pay  the  purchase 
money  until  the  expiration  of  ten  years,  no  relief  could 
be  had  for  the  mistake  in  paying  more  than  was  actually 
due.  There  would  absolutely  be  no  relief  if  the  period  of 
the  statute  of  limitation  is  to  be  thus  computed.  Of 
course,  no  cause  of  action  can  arise  for  relief  against  a 
mistake  in  making  an  overpayment  until  such  payment 
was  made.  It  certainly  would  be  illogical  to  hold  that  the 
statute  of  limitation  would  begin  to  run  before  the  pay- 
ment of  the  purchase  money,  as  the  relief  is  not  granted 
upon  a  covenant  in  the  deed,  but  upon  a  contract  which  the 
law  implies. 

Counsel  for  appellee  cites  some  case©  of  this  court  io 
which  it  states  that  the'  time  of  the  making  of  a  contract 
or  the  perpetration  of  the  fraud  is  the  date  trom  which 
the  statute  begins  to  run.  The  case  cited  and  the  lan- 
guage the  court  employs  are  as  follows:  It  was  said  in 
Dorsey  v.  Phillips,  84  Ky.  426,  1  S.  W.  669:  "This  stat- 
ute of  ten  years'  limitation  runs,  not  from  the  time  of 
the  discovery  of  the  fraud  nor  from  the  time  the 
right  of  action  first  accrued,  but  from  the  time  of  making 
the  contract  or  the  perpetration  of  the  fraud."  It  was 
said  in  Brown  v.  Brown,  91  Ky.  641,  (11  S.  W.  4):  ''If  the 
party  who  is  injured  by  the  fraud  or  mistake  is 
apprised  of  it  at  the  time  it  is  perpetrated,  he 
must  bring  his  action  within  five  years  thereafter;  but, 
if  he  is  not  apprised  of  it  at  the  time  it  is  perpetrated,  he 
must  bring  his  action  within  five  years  after  the  discovery; 
but  in  no  case  can  he  bring  his  action  after  the  lapse  of 
ten  years  from  the  making  of  the  contract  or  the  x)erpetra- 
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tion  of  the  fraud."  It  was  said  in  Phillips  v.  Shipp,  81 
Ky.  438:  "The  Legislature,  knowing  that  great  conten- 
tions would  arise  as  to  the  time  of  discovery,  when  limita- 
tion should  be  pleaded,  and  that  old  and  st^le  transac- 
tions, deemed  fraudulent  or  the  result  of  mistake,  might, 
therefore,  vex  the  courts  long  after  the  facts  are  presumed 
to  have  passed  out  of  memory,  or  beyond  the  ability  of  the 
parties  to  establish  or  explain  them,  prescribed  a  period 
within  which  discovery  and  the  institution  of  the  action 
should  both  occur.  The  language  used  for  this  purpose  is 
plain,  direct,  and  forcible.  It  is  this:  'But  no  such  ac- 
tion shall  be  brought  ten  years  after  the  time  of  making 
the  contract  or  the  perpetration  of  the  fraud.'"  There 
was  no  question  before  the  court  in  any  of  these  cases  as 
to  when  the  statute  of  limitation  would  begin  to  run  in  a 
case  like  the  one  under  consideration.  When  we  de- 
termine the  action  is  based  on  the  contract  which  the  law 
raises,,  it  necessarily  follows  that  the  period  of  limitation 
is  computed  from  the  date  of  that  contract,  and  the  prin- 
ciple announced  in  those  cases  supports  the  application 
we  make  of  the  statute  of  limitation  in  this  case.  In  con- 
struing the  statute  of  limitation  here  involved,  this  court 
has  held  that  the  action  shall  not  be  deemed  to  have  ac- 
crued until  the  discovery  of  the  mistake,  or  until,  by  the 
exercise  of  due  diligence,  it  should  have  been  discovered  J 
and  that  the  action  for  relief  must  be  brought  within  five 
years  from  that  time,  and  in  no  case  after  the  lapse  of 
ten  years  from  the  making  of  the  contract.  So  the  action 
should  have  been  instituted  within  five  year»  next  after 
the  vendee^  by  the  exei^cise  of  due  diligence,  could  have 
discovered  the  mistake.  We  concede  the  general  rule  to 
be  that  the  defense  of  limitation  can  not  be  raised  by  de- 
murrer to  the  petition,  but  must  be  specially  pleaded,  the 


Digitized  by 


Google 


112  KENTUCKY  REPORTS.  [Vol.  108 


Nave  V.  Price. 


only  exception  being  when  the  petition  shows  a  sufficient 
lapse  of  time  and  the  nonexistence  of  any  ground  of  avoid- 
ance of  the  bar.  In  this  case  the  plaintiff,  in  his  petition, 
seemed  to  have  assumed  that  it  was  necessary  to  negative 
the  possible  plea  of  limitation  by  showing  the  exercise  of 
pi»oper  diligence;  therefore,  as  an  excuse  for  not  sooner 
making  the  discovery  of  the  mistake,  it  is  averred  in  the 
petition  that  "the  land  included  in  said  boundary  was  all 
of  one  inclosure,  and  of  an  irregular  shape,  so  that  it  was 
impossible  to  estimate  the  amount  therein  contained  with- 
out actual  survey  and  calculation;  and  that  beforehand  at 
the  time  of  the  making  of  said  deed  and  of  the  acceptance 
thereof  by  the  plaintiff  and  at  the  time  of  the  last  payment 
made  upon  the  purchase  money  therefor,  as  aforesaid, 
and  up  to  the '  day  of  December,  1896,  both  the  plain- 
tiff and  the  defendant  in  good  faith  believed  that  the  said 
boundary  did  contain  the  amount  of  land  stated  in  said 
deed,  to  wit,  one  hundred  and  forty-nine  acres,  three  roods, 
and  twenty  poles.       Plaintiff  sflys,  however,  that  on  or 

about  the day  of  December,  1896,  he  ascertained  by 

an  accurate  survey  and  calculation,  and  now  alleges,  that 
said  boundary,  instead  of  containing  the  said  amount  of 
land,  contained  only  one  hundred  and  eighteen  acres,  one 
rood,  and  twenty-eight  square  poles;  making  a  deficit  of 
thirty-one  acres,  one  rood,  and  thirty-two  square  poles.*^ 
Plaintiff  averred  that  he  had  not  made  the  discovery  until 
a  certain  time,  and  gives  the  reason  for  not  having  made 
it.  The  very  reason  which  he  gives  shows  that  he  did  not 
use  due  diligence  to  ascertain  the  quantity  of  land  the 
boundary  contained.  If  it  was  in  an  irregular  shape,  then 
it  was  that  much  more  diflScult  to  tell  the  quantity  it  con- 
tained; therefore  the  greater  was  the  reason  that  he 
should  have  had  a  survey  made  of  it  at  an  earlier  date. 
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with  the  view  of  ascertaining  the  quantity  which  the  boun- 
dary contained.  The  defendant  pleaded  the  statute  of 
limitation,  but  he  did  not  aver  that  the  plaintiff  had  not 
used  due  diligence  ^to  discover  the  mistake  sooner  than 
was  done.  It  was  unnecessary  for  him  to  aver  that  fact, 
in  view  of  the  allegations  of  the  petition.  The  plaintiff 
anticipated  the  plea  of  the  statute  of  limitation,  and  tried 
to  show  that  the  failure  to  discover  the  mistake  was  not 
the  result  of  the  lack  of  diligence.  We  are  of  the  opinion 
that  the  court  properly  overruled  the  demurrer  to  the  an- 
swer, and,  the  plaintiff  failing  to  plead  further,  his  peti- 
.  tion  should  have  been  dismissed.  The  judgment  is  affirm- 
ed. 

Petition  for  rehearing  filed  by  appellant  and  overruled. 


Case  13 — ^Action  by  Ft.  Watne  Electric  Co.  v.  L.  ft  N.  R.  R.  Oo. 
TOR  Failuke  to  Deliver  Bill  of  Goods  to  Consigiteb — March  10. 

L.&  N,  E.  R  Oo.  V.  Ft.  Wayne  Electric  Oo.,  &c. 

APPEAL  FROM  TODD  OIBCUIT  COURT. 

Judgment  for  the  Plaintiff  v.  L.  ft  N.  R  R.  Co.  aio)  Said  CoMPAmr 
AiTEALB.    Affirmed. 

Ai^ternativb    Allegations    in    Pleadings — Harmless    Error — ^Mis- 
joinder— Misdelivery  bt  Carrier,  After  Notice. 

Held:  1.  Civil  Code  Practice,  section  113,  subsection  4,  providing 
that  "a  party  may  allege,  alternatively,  the  existence  of  one  or 
another  fact,  if  he  state  that  one  of  them  is  true,  and  that  he  does 
not  know  which  of  them  is  true,"  did  not  authorize  plaintiff  to 
allege  in  one  paragraph  of  his  petition  that  defendant  railroad 
company  had  delivered  a  certain  shipment  of  goods  to  the  con- 
signees, with  a  prayer  for  judgment  against  them,  and  in  another 
paragraph  that  defendant  railroad  company  had,  in  violation  of 
Td.  lM-« 
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its  contract,  delivered  the  goods  to  a  person  other  than  the  con- 
signees, with  prayer  for  judgment  against  the  company,  a  third 
paragraph  being  added,  stating  that  plaintiff  did  not  Jcnow  which 
of  these  allegations  was  true — as  plaintiff  can  not  allege  alterna- 
tively  the  liability  of  one  or  the  other  of  two  defendants. 

2.  The  error  in  refusing  to  require  plaintiff  to  elect  which  cause 
of  action  he  would  prosecute  was  harmless,  as  there  was  a  verdict 
for  the  consignees  on  the  ground  that  they  had  not  ordered  or 
received  the  goods,  and  against  the  carrier  on  the  ground  that 
there  had  been  a  misdelivery,  and,  if  there  should  be. another  . 
trial,  exactly  the  same  issue  would  be  submitted  as  between  the 
plaintiff  an(f  the  carrier  that  has  already  been  determined,  the 
consignee  being  no  longer  parties.  \j 

8.  The  rule  that  the  consignee,  nothing  else  appearing,  is  presumed 
to  be  the  owner  of  the  goods,  and  is  the  proper  person  to  sue  for 
a   misdelivery,   has  no   application   where   another   person   has 

(wrongfully  ordered  the  goods  in  the  name  of  the  consignee,  whi^" 
^         refuses  to  receive  them,  as  they  then  remain  the  property  of  the 
\        consignor,  and  he  may  sue  for  a  misdelivery. 
4.  Where  a  carrier,  after  notice  from  the  consignees  that  they  had  not 
ordered  the  goods,  delivered  them  to  one  who  had  wrongfully  or- 
dered them  in  the  name  of  the  consignees,  it  was  liable  to  the  con- 
signor for  their  value. 

B.  W.  HINES  AND  BEIN.  T.  PERKINS  fob  apfell/lnt. 

1.  The  defendant's  motion  to  elect  should  have  been  sustained.    Blacta 

alleged  in  the  alternative  must  be  alleged  concerning  a  definite 
party  and  plaintiff  can  not  call  on  the  court  to  find  out  for  him 
against  which  of  two  defendants  he  has  a  canse  of  action.  Brown 
&c.,  V.  111.  Cent.  R.  R.  Co.,  18  L.  R.,  974;  Civil  Code,  sec.  83,  and 
sec.  114,  sub-sec.  4. 

2.  The  TighX  of  action,  if  any,  was  in  the  consignee.   Eniiott  on  Rail- 

roads,  sec.  1414;  Benjamin  on  Sales,  eec.  181;  Magruder  v.  Gage 
(Md.),  3  Am.  Rep.,  177;  Smith  v.  Lewis,  3  B.  M.,  229;  Allen  v, 
Thomas,  3  Met,  198;  Kulder  v.  Ellison,  47  N.  Y.,  36. 
8.  The  evidence  was  sufiScient  to  throw  upon  plaintiff  the  burden  of 
showing  that  Hogan,  to  whom  the  goods  was  delivered,  was  not 
a  member  of  the  firm  of  A.  B.  Camp  &  Co. 

4,  The  delivery  of  the  goods  to  the  person,  on  whose  order  they  were 

shipped,  was  suflScient  to  exonerate  the  carrier.  Elliott  on  Rail- 
roads, sec.  1526;  Samuel  v.  Cheney,  135  Mass.,  278  (46  A.  R., 
467) ;  Wilson  v.  Adams  Ex.  Co.,  27  Mo.  App.,  360. 

5.  The  possession  of  the  bill  of  lading  was  sufficient  to  authorize  the 

carrier  to  deliver  goods  to  the  holder.  Sutherland  v.  Second  Nat 
Bank  of  Peoria,  78  Ky.,  253. 
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C.  P.  CHEINAULT,  Attobney  fob  appellee. 

1.  There  is  but  one  cause  of  action  stated  In  the  petition,  and  that  It 

against  the  L.  ft  N.  R.  R.  Co. 

2.  Even  if  there  were  two  causes  of  action,  still  under  the  state  of 

case  as  alleged,  the  action  was  tried  out  without  prejudicing  the 
rights  of  any  of  the  parties. 

3.  Ordinarily,  the  rule,  that  the  consignee,  alone,  can  sue  for  Io«8  of 

goods  by  the  carrier,  prevails,  but  there  are  exceptions  to  the  rule 
and  this  case  strongly  presents  the  exception. 

4.  If  there  was  a  misjoinder;  and  If  the  lower  court  erred  in  not 

requiring  the  plaintiff  to  elect,  the  error  was  not  prejudicial  to 
the  rights  of  the  appellant. 


AUTHORmEJS  CITED.  ' 

23  New  York,  337. 

Orawford  v.  Adams  Express  Co.,  7  Ky.  Rep.,  862. 

8  Ky.  Rep.,  61«. 

Am.  ft  Eng.  Enc.  of  Law,  vol.  2,  p.  90$. 

Opinion  of  the  coubt  by  JUDGE  PAYNTEIR — Afubming. 

The  appellee,  in  the  first  paragraph  of  its  petition,  avers 
that  it  sold  and  delivered  to  A.  B.  Camp  &  Co.  a  certain 
bill  of  goods  of  the  value  of  more  than  $400.  In  the  sec- 
ond paragraph  it  is  averred  that  the  goods  were  delivered 
to  a  common  carrier,  and  by  it  to  the  Louisville  &  Nash- 
ville Railroad  Company,  which  was  to  deliver  them  to  the 
consignee,  A,  B.  Camp  &  Co.,  but  had,  in  violation  of  its 
contract,  delivered  them  to  one  Hogan,  who  was  not  au- 
thorized to  receive  them.  In  the  third  paragraph  it  is 
averred  that  the  company  had  either  delivered  the  goods 
to  A.  B.  Camp  &  Co.,  or  had  delivered  them  to  some  per- 
son not  authorized  to  receive  them;  that  it  did  not  know 
which  one  of  the  allegations  was  true.  By  the  first  para- 
graph appellee  sought  to  recover  from  A.  B.  Camp  &  Co., 
and  by  the  second  paragraph  from  the  Louisville  &  Nash- 
ville Railroad  Company. 

The  court  erred  in  overruling  motions  by  defendants  to 


Digitized  by 


Google 


116  KENTUCKY  REPORTS.  [Vol.  108 

..till         ,'.,■■ 

!<.  &  N.  R.  R.  Co.  V.  Ft  Wayne  Electric  Co.,  Ac. 

compel  the  plaintiff  to  elect  which  cause  of  action  it  would 
prosecute.  To  sustain  the  action  of  the  court,  counsel  for 
appellee  relies  upon  subsection  4,  section  113,  Civ.  Code 
Prac,  which  reads  as  follows:  "If,  however,  a  party  file 
a  pleading  which  contains  inconsistent  statements,  or  state- 
ments Inconsistent  with  those  of  a  pleading  previously 
filed  by  him  in  the  action,  he  shall,  upon  or  without  mo- 
tion, be  required  to  elect  which  of  them  shall  be  stricken 
from  his  pleading.  But  a  party  may  allege,  alternatively, 
the  existence  of  one  or  another  fact,  if  he  state  that  one 
of  them  is  true,  and  that  he  does  not  know  which  of  them 
is  true."  This  subsection  authorizes  a  party  to  allege, 
alternatively,  the  existence  of  one  or  another  fact,  if  he 
state  that  one  of  them  is  true,  and  that  he  does  not  know 
^  which  of  them  is  true.  If  one  state  of  fact  exi&ts  which 
would  make  the  defendant  liable,  or  several  defendants 
jointly  liable,  or  if  another  state  of  fact  exists  which  would 
make  the  defendant  liable  or  several  defendants  jointly 
Kable,  each  relating  to  the  subject  of  the  action,  or,  rather, 
the  cause  of  action,  then  the  pleader  may  make  a  state- 
ment in  the  alternative  as  to  the  existence  of  the  facts. 
In  the  case  at  bar  one  state  of  fact  alleged  makes  A.  B. 
Camp  &  Co.  responsible,  while  the  other  relieves  them 
from  liability,  but  makes  the  Louisville  &  Nashville  Rail- 
road Comjpany  liable.  This  provision  of  the  Code  was  not 
intended  to  relieve  a  plaintiff  of  the  necessity  of  naming 
definitely  and  certainly  the  party  sought  to  be  held  liable, 
and  from  stating  a  cause  of  action  against  such  party. 
This  court  had  substantially  the  same  question  under  con- 
sideration in  Brown  v.  Railroad  Co.  (Ky.)  38  S.  W.  862, 
wherein  the  court  said:  "The  Code  provides  for  averment 
of  alternative  facts.  The  facts  thus  averred  in  the  alter- 
native must  be  alleged  of  and  concerning  a  definite  party 
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or  parties.  There  is  no  effort  in  this  pleadin/i^  to  allege 
alternative  facts.  The  facts  are  definitely  averred,  but 
the  party  of  whom  they  are  alleged  to  be  true  is  alleged  in 
the  alternative.-'  The  party  did  not  allege  alternatively 
the  existence  of  one  or  another  fact,  but  alleged  alterna- 
I  tively  the  liability  of  one  or  another  defendant.    The  rea- 

son why  this  case  should  not  be  reversed  for  the  error  in- 
;  dicated  will  hereafter  be  stated. 

\  The  facts  with  reference  to  the  transaction  are  substan- 

j  tially  these:    The  appellee  was  a  corporation  doing  busi- 

i  ness  in  Indiana.    Orders  were  received  by  it  for  certain 

good«  purporting  to  have  been  sent  by  A.  B.  Camp  &  Co. 
The  goods  were  shipped  to  A.  B.  Camp  &  Co.  After  they 
were  transported  by  the  Louisville  &  Nashville  Railroad 
Company  to  the  point  to  which  they  were  shipped,  A.  B. 
Camp  informed  the  agent  of  the  railroad  company  tBat 
they  had  not  ordered  the  goods,  and  would  have  nothing 
to  do  with  them.  The  agent  informed  him  that  one  Hogan 
had  ordered  them  to  be  shipped  to  Madison vi lie,  Ky., — ^a 
point  other  than  the  one  designated  in  the  order  to  the 
appellee,  and  to  which  they  had  been  shipped.  Notwith- 
standing A.  B.  Camp  refused  to  have  anything  to  do  with 
the  goods,  and  gave  notice  that  he  had  not  ordered  them, 
the  railroad  company  shipped  them  to  Madisonville,  Ky., 
and  there  delivered  them  to  Hogan.  There  is  no  evidence 
in  the  case  that  Hogan  was  a  member  of  the  firm  of  A.  B. 
Camp  &  Co. 

It  is  urged  on  behalf  of  the  railroad  company  that  the 
right  to  maintain  the  action  was  not  in  the  consignor,  the 
appellee,  because  it  is  claimed  that,  if  any  cause  \of  action 
exists,  it  is  in  favor  of  the  consignees.  Granting  the  rule 
to  be  that  a  consignee,  nothing  else  appearing,  is  presum- 
ed to  be  the  owner  of  the  goods,  and  the  right  of  action 
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for  the  failure  to  deliver  them  is  in  him,  we  are  of  the  opin- 
ion that  the  rule  has  no  application  to  this  case.  If  some 
one  wrongfully  used  the  name  of  A.  B.  Camp  &  Co.,  and 
ordered  the  goods  from  the  appellee,  and  in  pursuance  to 
that  order  the  appellee  shipped  them,  and  they  refused  to 
receive  them,  and  notified  the  appellant  that  they  had  not 
ordered  them,  and  would  not  receive  them,  the  appellant 
had  no  right  to  turn  the  goods  over  to  some  one  else. 
Under  such  a  state  of  case  the  goods  remained  the  prop- 
erty of  the  consignor.  It  had  not  been  deprived  of  title 
to  the  goods  because  of  the  wrongful  act  of  some  one  other 
than  the  consignees.  The  appellant  had  notice  that  a 
wrong  had  been  perpetrated,  and  it  was  its  duty  to  either 
deliver  the  goods  to  the  consignees,  or  to  have  notified  the 
consignor  that  they  were  held  subject  to  its  order.  This 
being  true,  the  appellant  became  liable  to  the  consignor 
for  their  value. 

Appellant  invokes  the  aid  of  a  rule  announced  in  section 
1526,  Elliott  on  Railroads,  which  is  as  follows:  "Where 
there  are  two  persons  in  the  same  city,  and  one  of  them, 
being  a  swindler,  induces  the  shipper  to  sell  goods  to  him 
in  the  belief  that  he  is  the  other,  who  is  a  reputable  mer- 
chant, it  is  held  that  the  carrier  is  not  liable  for  delivering 
the  goods  to  the  swindler  to  whom  they  are  directed." 

The  text  seems  to  be  supported  by  Samuel  v.  Cheney, 
135  Mass.  278.  In  that  case  the  swindler  induced  the 
shipper  to  sell  goods  to  him  in  the  belief  that  he  was  an- 
other, and  a  reputable  merchant,  and  the  goods  were  de- 
livered to  the  party  who  bought  them.  In  this  case  the 
goods  were  ordered  and  shipped  in  the  name  of  a  firm,  and 
the  railroad  company  was  advised  by  that  firm  that  it 
had  not  ordered  the  goods,  and  it  made  a  misdelivery  of 
them  with  the  knowledge  of  that  fact.  We  do  not  think 
the  rule  quoted  has  any  application  to  this  case.    On  the 
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trial  of  the  case  it  was  adjudged  that  A,  B.  Camp  &  Co, 
were  not  liable  to  the  appellee  for  the  value  of  the  goods, 
upon  the  ground  that  that  firtn  had  not  ordered  or  re- 
ceived the  goods.  After  the  motions  to  elect,  the  defend- 
ant filed  an  answer^  and  made  an  issue  upon  the  question 
as  to  whether  it  had  made  a  misdelivery  of  the  goods  in 
turning  them  over  to  Hogan.  The  jury  was  properly  in- 
structed upon  this  question  and  a  verdict  was  returned 
upon  that  issue,  and  judgment  rendered  against  the  ap- 
pellant for  the  value  of  the  goods.  If  this  case  was  re- 
versed, and  a  new  trial  granted,  the  appellant  would  be 
the  only  defendant.  A.  B.  Camp  &  Co.  would  no  longer 
be  parties  to  it  (or,  rather,  the  personal  representative  of 
A.  B.  Camp,  he  having  died).  It  would  stand  for  trial 
against  the  defendant,  and  there  would  be  no  longer  a  ques- 
tion of  election  remaining;  so,  in  our  opinion,  although  the 
court  erred  in  failing  to  require  the  plaintiff  to  elect  which 
cause  of  action  it  would  prosecute,  that  would  not  give 
the  defendant  the  right  to  have  the  action  dismissed 
against  it.  Upon  another  trial  exactly  the  same  issue 
would  be  submitted  to  the  jury,  as  between  the  appellee 
and  appellant,  as  was  tried  before.  In  view  of  that  fact, 
we  do  not  think  that  a  new  trial  should  be  granted.  The 
error  which  the  court  committed  can  not  be  corrected  on  a 
return  of  the  case,  and  the  question  between  appellee  and 
A.  B.  Camp  &  Co.  and  between  the  appellee  and  appellant 
were  so  clearly  submitted  by  the  instructions  that  we  are 
unable  to  see  how  the  jury  were  misled  by  reason  of  the 
fact  that  they  had  submitted  to  them  the  two  issues.  As 
the  substantial  rights  of  the  appellant  were  not  prejudiced 
by  the  error  of  the  court  below,  it  is  not  entitled  to  a  new 
trial.    The  judgment  is  aifirmed. 

Petition  for  rehearing  filed  by  the  appellant  and  over- 
ruled. 
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'.  Case  14 — -Action  on  Injunction  Bonih- Mabch  10. 

108  id  Tyler  &  Apperson  v,  HamiltoiL  &c, 

jfl33    566|  ^  ^-^  .  '  . 

108      12^  APPEAL  FBOM  FKANKUN  CIBCUIT  COUBT. 

JCDGKENT  FOB  DEFENDANTS   AND  PLAINTIFF'S  APPEAL.      AFFIBMSD. 

*  ^  Recovebt  of  Attobnet's  Fees  as  Damages — Offeb  to  Oohifess  Judg- 

ment. 

Held:     1.  Plaintiffs  brought  suit  against  the  defendants,  Tyler  ft  Ap-  i  « 

person,  to  enjoin  them  from  bringing  suit  against  them  on  certain  i  ^^ 

claims,  which  they  alleged  the  defendants  had  agreed  with  them  ■ 

to  submit  to  a  third  party  as  sole  arbitrator.    The  injunction  was  .  ^ 

not  ancillary,  but  was  the  relief  aofughU  and  in  such  case,  in  an  «  [^ 

action  on  the  injunction  bond,  no  recovery  can  be  had  for  attor- 
ney's fees,  nor  for  extraordinary  expenses  in  ,  defending  the 
action.  ^tt 

2.  The  defendants  gave  notice  to  the  plaintiffs  that  they  would  con-  g^ 

fess  judgment  for  |100.    The  offer  was  never  accepted,  and,  sub- 
sequently, the  court  sustained  a  demurrer  to  the  petition  and  ^^^ 
dismissed  it,  and  from  that  judgment  this  appeal  Is  prosecuted.              .  'J)e  a 
If  the  defendants  did  not  owe  any  of  the  claime  in  RUit,  it  waa 
not  prejudicial  to  the  rights  of  the  plaintiffs  to  adjudge  they  were 


m 


Mrt 


not  entitled  to  recover  (Civil  Code,  sec.  640).  jkr 

WIDLiIAM  H.  HOLT,  Attobney  fob  appellant.  ^^^8 

1.  After  an  offer  of  record  to  confess  a  judgment  for  a  certain  sum,  °^ 

a  court  should  not  hold  that  there  is  no  liability.  ~^iiie(f 

2.  If  an  injunction,  in  aid  of,  or  ancillary  to  other  relief  sought  in  .^^l 

an  action,  be  dissolved,  the  costs,  including  an  attorney's  fee,  of 

defending  against  the  injunction  are  recoverable  upon  the  injono-  ^  ^i 

tlon  bond.  n  qj^ 

CITATIONS.  Ite  lOi 

86  Ky.,  516,  1  J.  J.  Marshall,  501,  Lewis  v.  Hoover.  "^t  ft 

BID  C.  OHEAR,  Attobney  fob  appellees.  ^^  i 

POINTS  AND  AUTHORITIES.  '-*  ^bj 

1.  Injunction — Damages  on  Dissolution  of. — Attorneys*  fees  do  not  ^»^  t] 

constitute  any  part  of  the  damages  recoverable  upon  the  dissolu-  ^^^dtin 

tion  of  an  injunction,  if  the  injunction  be  the  object  of  the  suit  ..i 

and  not  merely  ancillary.  ""' 

Burgen  v.  Shaver,  14  B.  Mon.,  497.  -^f  thai 
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New  Nat'l  T.  P.  Co.  v.  Dulaney,  9  Ky.*  Law  Rep.,  697. 
Reading.  &c.,  v.  Davis,  6  Ky.  Law  Rep.,  661. 
Boyd  V.  Chambers,  9  Ky.  Law  Rep.,  56. 
Semis  v.  Spalding,  9  Ky.  Law  Rep.,  7C4. 
9  JKy.  Law  Rep.,  971. 
2.  Offer  to  Conitess  Judgment. — ^Will  not  prejudice  any  legal  ri|^t 
of  the  proposer,  if  rejepted.    Sec.  640,  Civil  Code. 

OPrniON  OF  THE  COUBT  BY   JUDGE   PAYNTER — AFFIBMII70. 

Tyler  &  Apperson  are  a  firm  of  lawyers,  and  had  ren- 
dered professional  services  for  George  G.  Hamilton  and  J. 
Carroll  Hamilton,  etc.,  and  to  them  as  executors  of  the 
will  of  H.  Worthington.  Disagreeing  as  to  the  value  of 
the  services,  the  parties  agreed  in  writing  to  submit  the 
matters  at  issue  to  John  G.  Winn,  as  sole  arbitrator,  for 
settlement  and  determination.  Tyler  &  Apperson  gave  the 
Hamiltons  notice  that  th^y  would  not  submit  the  ques- 
tions to  the  arbitrator  under  the  agreement,  and  thereupon 
the  appellees  instituted  an  action  in  the  Franklin  Circuit 
Court,  in  which  it  was  averred,  among  other  things,  that 
Tyler  &  Apperson  were  threatening  to  institute  suits 
against  them  on  the  claims  which,  by  agreement,  were  to 
be  submitted  to  arbitration,  and  in  which  action  they  ofb- 
tainedT  an  injunction  restraining  them  from  instituting 
such  suits.  Upon  hearing,  the  injunction  was  dissolved; 
not  because  such  a  contract  had  not  been  entered  into, 
but  on  the  ground  that  one  party  to  an  agreement  to  arbi- 
trate may  at  will,  and  with  or  without  reason  or  excuse, 
break  it.  This  is  an  action  upon  the  injunction  bond  ex- 
ecuted in  that  case,  and  the  plaintiffs  seek  to  recover 
1500,  which  they  allege  they  agreed  and  bound  themselves 
to  pay  their  counsel  for  legal  services  in  procuring  the 
dissolution  of  the  injunction,  and  f54.11  for  typewriting, 
hotel  bills,  and  traveling  expenses,  etc..  being  expenses 
other  than  actual  costs  in  court. 
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The  rule  is,  when  an  injunction  is  merely  ancillary,  or  in 
aid  of  the  relief  sought,  or  is  relied  on  to  secure  the  re- 
lief when  obtained,  etc.,  a  recovery  may  be  had  on  the 
bond  for  the  payment  of  reasonable  attorney  fees  when 
the  defendant  has  succeeded  in  dissolving  the  injunction; 
but  this  court  said  in  Turnpike  Co.  v.  Dulaney,  86  Ky. 
518,  (6  S.  W.  590):  "When  the  injunction  is  the  relief 
sought,  and  in  fact  gives  the  relief  if  sustained,  no  recov- 
ery for  counsel  fees  can  be  had,  and,  as  said  in  Burgen  v. 
Sharer,  14  B.  Mon.  497,  the  injunction  preventing  the  par- 
ities from  proceeding  to  open  or  condemn  the  way,  th^ 
only  injury  was  the  deprivation  of  its  use  in  consequence 
of  the  injunction.  The  only  damage  that  can  be  recovered 
in  this  class  of  cases  ^is  such  as  results  from  the  operation 
of  the  injunction  itself.' "  The  question  presented  in  this 
case  is,  was  the  injunction  which  the  Hamiltons  obtained 
the  relief  sought?  It  is  averred  in  the  petition  that  ^he 
contract  of  arbitration  was  in  the  possession  of  Tyler  & 
Apperson,  and  they  asked  that  they  be  compelled  to  de- 
liver the  original  to  the  arbitrator;  if  not,  that  the  copy 
presented  by  plaintiff  be  adjudged  a  true  one,  and  stiflS- 
cient  for  the  arbitration.  The  purpose  of  obtaining  the 
injunction  was  to  prevent  the  institution  of  sundry  suits 
against  them  by  Tyler  &  Apperson  on  their  claims  which 
the  parties  agreed  should  be  submitted  to  the  arbitrator 
for  settlement  and  determination.  To  sustain  the  injunc- 
tion, if  it  could  be  done  at  all,  it  was,  of  course,  essential 
that  the  contract  between  the  parties  should  be  presented 
to  the  court  for  its  consideration, — if  not,  a  copy  of  it — 
that  the  court  might  know  the  exact  terms  of  the  agree- 
ment between  the  parties.  The  plaintiffs  had  no  reason 
to  believe  that  Tyler  &  Apperson  would  deny  the  execu- 
tion of  the  contract  because  it  is  averre'd  in  the  petition 
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that  they  were  seeking  to  annul  it.  They  did,  however, 
anticipate  that  they  might  not  produee.it,  and  therefore 
asked  that^a  copy  of  it  be  held  sufficient.  The  purpose  of 
the  action  was  to  enjoin  the  institution  of  suits  against 
them  by  Tyler  &. Apperson.  Therefore  the  injunction 
was  not  aneillai'y.  It  was  the  relief  sought,  and,  in  our 
opinion,  they  are  not  entitled  to  recover  attorney  fees. 
For  the  same  reason  they  are  not  entitled  to  recover  at- 
torney fees  they  are  not  entitled  to  recover  the  extraordi- 
nary expenses  incurred  in  defending  the  action.  The  de- 
fendants gave  notice  to  the  plaintiffs  that  they  would  con- 
fess judgment  for  f  100.  The  offer  was  never  accepted,  and 
subsequently  the  court  sustained  a  demurrer  to  the  peti- 
tion, and  dismissed  it,*  and  from. that  judgment  this  ap- 
peal is  prosecuted.  It  is  here  urged  that  the 'court  erred' 
in  not  rendering  j'udgment  for  the  |100.  We  do  not  agree 
with  counsel  in  this.  If  the  defendants  did  not  owe  any  of 
the  cJaims  in  suit,  as,  in  the  opinion  of  the  court  below  (and 
of  this  court)  they  did  not,  it  was  not  prejudicial  to  the 
rights  of  the  plaintiffs  to  adjudge  they  were  not  entitled 
to  recover.  Section  640,  Clr.  Code  Prac,  reads  as  follows: 
"After  an  action  for  the  recovery  of  money  is  brought,  the 
defendant  may  offer,  in  court,  to  confess  judgment  for  part 
of  the  amount  claimed  or  part  of  the  causes  involved  in 
the  action.  Whereupon,  if  the  plaintiff,  being  present,  re- 
fuse to  accept  such  confession  of  judgment  in  full  of  his 
demands;  or,  having  had  reasonable  notice  that  the  offer 
would  be  made,  of  its  amount,  and  of  the  time  of  making 
it,  fail  to  attend,  and  on  the  trial  do  not  recover  more  than 
was  so  offered  to  be  confessed,  such  plaintiff  shall  pay  all 
the  costs  of  the  defendant  incurred  after  the  offer.  The 
offer  shall  not  be  deemed  to  be  an  admission  of  the  cause 
of  action  or  amount  to  which  the  plaintiff  is  entitled,  nor 
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be  given  in  evidence  upon  the  trial."  This  expressly  pro- 
vides that  the  offer  to  confess  judgment  shall  not  be  deem- 
ed to  be  an  admission  of  the  cause  of  action  or  amount  to 
which  the  plaintiff  is  entitled,  nor  be  given  in  evidence 
upon  the  trial.  It  simply  has  the  effect  of  making  the 
plaintiff  pay  all  costs  incurred  after  the  offer  is  made  in 
the  manner  required  in  the  Code  of  Practice,  provided  he 
fails  to  recover  more  than  the  amount  for  which  defend- 
ant offered  to  confess  judgment.   The  judo^ment  is  affinmed. 


Case  IS— Action  to  Bnfobce  ▲  Cabbieb*s  Lien — ^Mabch  17. 

Oaye  v.  Pool's  Assignee. 


'--r'TSIl  APPEAL    FROM    JEFFERSON    CIROUIT    COURT,    CHANCERY    DIVISION. 


Judgment  for  Defendant.    Plaintiff  Appeials.    Reversed. 

Transfer  CJompanies — ^Lien  fob  Charges — Deuvehy  of  Possessioit 
TO  Assignee  for  Creditors. 

Held:  1.  A  person  engaged  in  the  business  of  carrying  Irelglit  by 
wagons  from  depots  to  other  places,  and  of  delivering  packages 
for  all  persons  who  choose  to  employ  him,  Is  a  common  carrier. 

2.  Such  a  common  carrier  has  a  Hen  upon  the  goods  for  charges  for 
hauling,  and  also  for  freight  charges  advanced  to  a  railroad  com- 
pany for  the  consignee. 

8.  The  rule  that  the  carrier  loses  his  Hen  by  parting  with  possession 
of  the  goods  does  not  apply  where  the  person  with  whom  the 
contract  was  made  makes  an  assignment  for  the  benefit  of  his 
creditors,  and  possession  Is  delivered  to  his  assignee,  as  the  as- 
signee takes  for  the  benefit  of  all  creditors  according  to  their  re- 
spective Interests,  and  the  lien  of  the  carrier  attaches  to  the  mo- 
ney collected  by  the  assignee  on  the  assignor's  contract,  in  per> 
formance  of  which  the  assigne  delivered  the  goods  to  another. 

NEWTON  G.  ROOEfRS  for  appellant. 

(No  brief  in  record.) 
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B.  C.  KINKEAD  jroB  appellee. 

1.  PHdntllf  shows  by  his  petition  that  he  is  an  Icdividual,  using  a 

corporate  name,  a  drayman  hauling  freight  from  the  depot  in 
Louisville  to  his  customers,  and  can  not  be  a  common  carrier  in 
the  meaning  of  the  law. 

2.  He  can  not  be  subrogated  to  the  rights  of  the  railroad  company, 

and  thereby  acQulre  a  Hen  upon  the  goods  he  hauls  for  the 
charges. 

Omnion  by  judge  PAYNTEB^-Rbvebsing. 

On  demurrer,  the  averments  of  the  petition  are  taken 
as  true,  which  are  to  the  effect  that  the  api)ellant,  Caye 
was  carrying  on  business  in  Louisville,  Ky.,  under  the 
name  and  style  of  "Van  Dyke  Transfer  Company";  that 
his  business  was  to  transport  freight  from  depots  to 
places,  and  deliver  packages  through  the  city  at  various 
points,  and  for  that  purpose  he  had  a  large  number  of 
horses  and  mules,  transfer  wagons,  drivers,  etc.;  that  he 
is  a  common  carrier.  It  is  further  averred  that  it  was 
his  practice  in  his  business  to  advance  freight  for  various 
I)eople  upon  goods  consigned  to  them,  and  deliver  them, 
and  collect  the  money  so  advanced,  as  well  as  money  for 
transporting  the  same;  that  he  advances  such  transfer 
charges  to  the  railroads  which  may  have  transported  the 
freight,  etc.  He  avers  that  he  had  been  doing  business 
for  John  S.  Pool  as  such  common  carrier;  that  it  had  been 
his  practice  to  advance  freight  for  him,  and  upon  the  full 
delivery  of  freight.  Pool  would  pay  for  the  deliveries,  and 
also  the  amounts  advanced  by  him.  It  is  averred  that 
prior  to  June  24,  1896,  Pool  had  a  contract  with  the  es- 
tate of  De  Haven  for  the  building  and  transporting  of  a 
granite  monument  of  large  dimensions;  that  it  had  been 
transported  from  Massiachusetts  by  rail  to  Louisville;  that 
the  plaintiff  had  been  hauling  parts  of  the  monument  from 
the  depot  to  Cave  Hill  Cemetery  for  the  purpose  of  its 
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erection;  that  on  June  24,  1896,  he  had  advanced  to  Pool 
by  paying  freight  against  the  monument  f209.04,  and  his 
bill  for  hauling  was  |115,  making  a  total  of  |324.04;  that 
on  June  24,  1896;  when  Pool  made  an  assignment  for  the 
1)enefit  of  his  creditors,  he  had  in  his  possession  a  con- 
siderable portion  of  the  monument,  of  the  value  of  |800  or 
1900;  that  he  had  no  notice  that  the  assignment  was  made 
until  the  whole  of  the  monument  was  delivered. 

The  court  sustained  a  demurrer  to  the  petition.  We 
are  of  the  opinion  that  it  states  a  cause  of  action.  The 
appellant  was  a  common  carrier.  He  was  engaged  in 
the  business  of  transporting  chattels  for  all  persons  who 
chose  to  employ  and  remunerate  him  therefor.  Owners 
of  stages,  stage  wagons,  railroad  cars,  teamsters,  cart- 
men,  draymen,  and  porters  are  common  carriers.  BlacJt, 
Law  Diet.;  2  Kent,  Comm.  597.  1  Bouv.  Law  Diet.  p. 
299,  says  that  "stagecoach  proprietors,  railway  companies, 
truckmen,  wagoners  and  teamsters,  carmen  and  porters,'' 
etc.,  are  common  carriers;  and  cites  Story  on  Bailments 
and  Kent's  Commentaries  i:o  sustain  the  designation  which 
he  makes  as  to  who  are  common  carriers.  The  appellant 
had  in  his  possession  part  of  the  monument,  of  the  value 
of  1800  or  |900,  at  the  time  the  assignment  was  made, 
and  held  a  lien  upon  it  for  the  amount  of  his  charges,  and 
the  assignment  made  by  Pool  for  the  benefit  of  creditors 
could  not  deprive  him  of  that  lien.  The  trust  estate  re- 
ceived the  full  benefit  of  plaintiff's  claim  for  hauling  and 
the  frei^t  advanced,  and  also  had  the  benefit  of  that  part 
of  the  monument  which  was  delivered  at  the  time  of  the 
assignment.  Plaintiff's  lien  followed  the  fund  arising 
from  the  collection  of  the  money  on  the  monument  con- 
tract in  the  hands  of  the  assignee,  and  he  is  entitled  to  be 
paid  out  of  it  the  amount  ascertained  to  be  due  him. 


Digitized  by 


Google 


Vol.  108]  JANUARY  TERM,  1900,  127 


Carse  v.  Baxter's  Trustee. 


A  carri^  has  a  lien  upon  goods  and  right  of  detention 
until  the  freight  ft  paid.  If  he  parts  with  the  possession 
out  of  the  hands  of  himself  and  his  agent,  he  loses  his 
lien  upon  the  goods,  and  can  not  afterwards  reclaim  them. 
Boggs  V.  Martin,  13  B.  Mon.  243.  When  these  goods  were 
assigned,  they  were  not  only  for  the  general  creditors  of 
Pool,  but  for  those  who  held  liens  upon  the  property  as- 
signed, so  the  assignee  received  the  estate  to  be  distrib- 
uted according  to  the  rights  of  the  parties.  He  was  act- 
ing in  the  trust  capacity,  and  one  of  the  beneficiaries  of 
the  trust  was  the  appellant;  so  the  delivery  of  the  posses- 
sion of  the  property  to  the  assignee  was  for  the  benefit 
of  all  of  Pool's  creditors,  including  appellant,  according  to 
their  respective  interests.  The  judgment  is  reversed  for 
proceedings  consistent  with  this  opinion. 


Cask  16 — ^Action  Upon  An  Attachment  Bond — Mabch  17. 

Carse  v.  Baxter's  Trustee 

APFBAL   FROM    MADISON    CIRCUIT    COURT. 
JUDOMSNT  POR  PLAINTIFF.     DEFENDANT   APPEALS.     REVERSED. 

BsTOppEL  TO  Controvert  Grounds  of  Attachment— Damages  ow 
Bond — Effect  of  Prior  Levy. 

H«ld:  1.  While  the  admission  by  the  defendant  of  the  truth  of  the 
grounds  for  an  attachment,  made  both  in  his  answer  and  upon 
the  trial  of  the  attachment,  would  have  been  admissible  to  estop 
him  from  contesting  an  attachment  subsequently  issued  in  favor 
of  another  creditor  on  the  same  grounds,  yet  after  the  second 
attachment  has  been  discharged  such  admission  will  not  of  itself 
defeat  an  action  on  the  bond  executed  for  that  attachment. 

2.  Damages  can  not  be  recovered  for  the  levy  of  an  attachment  upon 
a  stock  of  goods,  where  a  prior  attachment  had  been  levied  there- 
on, and  the  entire  stock  was  in  possession  of  the  sheriff  under 


Digitized  by 


Google 


128  KENTUCKY  REPORTS.  [Vol.  108 

■     ■      ■    .1      .  .1   i  i  mi'  ■  .11.1 

Carse  v.  Baxter's  Trnstee. 

that  levy,  unless  an  effort  was  made  before  the  second  attachment 
was  discharged  to  have  so^much  of  the  stock  set  apart  as  was 
necessary  to  satisfy  the  first  attachment,  and  to  have  the  residue 
released;  and  even  then  damages  can  be  lecovered  upon  the  sec- 
ond attachment  bond  only  for  the  injury  to  that  part  of  -the  stock 
which  was  retained  for  the  satisfaction  of  the  second  attachment. 
8.  It  was  error  to  allow  plaintiff  to  recover  in  an  action  on  the  bond 
for  the  second  attachment  the  entire  amount  paid  to  attorneys  to 
defend  both  attachment  suits. 

C.  H.  BRBCK,  Attobnitt  fob  AppELLAirr. 

1.  When  a  suit  is  instituted  by  the  assignee,  upon  any  claim  which 

passed  by  the  assignment,  the  defendant  is  placed  in  "statu 
quo,**  as  if  no  assignment  had  been  made,  and  the  controversy  is 
directly  between  the  defendant  and  the  assignor. 

2.  The  right  of  action  in  the  trustee  depends  upon  the  fact,  whether 

the  attaching  creditor  fails  to  prove  the  grounds  of  the  attach- 
ment. 

3.  By  reason  of  Baxter's  answer  in  the  suit  of  White,  in  which  he 

admitted  that  he  did  not  have  property  sufficient  to  pay  his  debts, 
Peale  ft  -Bro.  were  not  required  to  prove  the  fact  as  to  the  value 
of  the  goods  owned  by  Baxter. 

BURMAN  ft  MOBBRLT  axd  J.  A.  SULLIVAN,  Ano&Nicra  fob  affdlt 

LEE. 

1.  Upon  the  discharge  of  the  attachment,  the  cause  of  action  related 

back  to  the  time  that  it  wiLs  obtained,  and  the  injury  to  the 
goods  is  to  be  considered  from  the  time  of  levying  the  attach- 
ment, and  not  from  the  time  of  its  discharge. 

2.  The  cause  of  action,  not  being  personal,  passed  to  the  trustee — 

the  injury  was,  an  injury  to  the  estate  of  the  assignor  and  the 
recovery  is  for  their  benefit. 

AUTHORITIES   CITED. 

Kaye  v.  Kean,  18  B.  M..  839. 
Nolle  V.  Thompson,  3  Met.,  121. 
Frances  v.  Burnett,  84  Ky.,  24. 
Cleveland  Coal  Co.  v.  Sloan,  90  Ky.,  308. 
Viele  Stockwell  ft  Co.  v.  Edwards,  4  R.,  908. 

OpnnoN  OF  THE  couBT  BY  JUDGE  GUFFY.    Revebsinq. 

It  is  alleged  in  the  petition  that  Rice  is  the  assignee 
of  W.  P.  Baxter,  and  that  W.  C.  Peale  &  Bro.  obtained  an 
attachment  against  the  property  of  Baxter,  and,  to  obtain 
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the  same,  executed  a  bond,  with  A.  E.  Carse  as  security, 
with  the  condition  that  they  should  pay  Baxter  siny  dam- 
ages not  exceeding  |1,145.47,  which  Baxter  might  sustain 
if  the  attachmeAt  was  wrongfully  obtained,  and  that  an 
attachment  was  issued  on  the  23d  of  Februavry,  and  levied 
by  the  sheriff  upon  Baxter's  storehouse,  in  which  he  was 
then  doing  business,  on  a  large  stock  of  wall  paper,  paints, 
etc.  It  is  further  alleged  that  he  employed  attorneys  to 
contest  the  attachments,  and  did  pay  them  for  their  serv- 
ices for  resisting  and  defeating  the  attachments  the  sum 
of  f  150,  and  that  he  and  said  Baxter  were  deprived  of  the 
use  of  said  property  for  sixty-four  days,  and  thereby  dam- 
aged said  Baxter  fifty  dollars,  and  that  he  and  Baxter 
did  take  time  from  their  business  in  preparing  their  de- 
fense, and  that  his  services  were .  reasonably  worth  twen- 
ty dollars,  and  that  he  recovered  costs  for  said  attach- 
ments, thirty-one  dollars  and  fifty-five  cents,  and  that  by 
reason  of  the  wrongful  seizure  of  said  goods,  etc.,  said 
goods  depreciated  in  value  between  the  time  of  the  seizure 
and  the  date  of  the  discharge  of  the  attachment  to  the 
sum  of  |500,  and  that  upon  April  27,  1897,  the 
court  rendered  a  final  judgment  discharging  said 
attachment;  that  by  reason  of  the  wrongful  issuing  of  said 
attachment  he  was  damaged  as  aforesaid  in  the  sum  of 
1851,  for  which  sum  he  prayed  judgment.  The  summons 
seems  to  have  been  served  only  on  Carse.  Carse  by  his 
answer  admitted  the  issuing  of  the  attachment,  and  the 
levy  and  execution  of  the  bond,  and  the  assignment  of 
Baxter  to  Rice.  It  is  further  alleged  in  the  answer  that 
defendant  denied  that  said  attachments  were  wrongfully 
obtained.  It  is  further  alleged  that,  previous  to  the  suing 
out  of  the  attachment  by  Peale  &  Bro.,  Baxter  was  in- 
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debted  to  W.  G.  White  in  the  sum  of  f  197  and  interest, 
and  that  White  on  the  3d  of  February,  1897,  obtained  an. 
attachment  against  Baxter  upon  the  ground  that  he  had 
not  property  enough  subject  to  execution  to  satisfy  his 
debt,  and  that  his  demand  would  be  injured  by  the  delay 
in  obtaining  judgment  and  a  return  of  "No  property 
found";  that  on  February  22,  1897,  Baxter  filed  an  an- 
flwer  in  the  suit  of  White  in  the  quarterly  court,  and  ad- 
mitted the  existence  of  the  grounds  for  the  attachment  set 
forth  in  White's  petition,  and  referred  to  the  suit  of  White 
against  Baxter,  and  made  same  part  thereof;  that  Peale 
&  Bro.  never  issued  their  att-achment  until  after  Baxter 
bad  filed  his  answer  admitting  the  ground  for  the  attach- 
ment, and  after  Baxter  appeared  in  court  February  23, 
1897,  and,  when  the  case  of  White  against  him  was  called, 
admitted  the  ground  of  attachment,  and  failed  and  refus- 
ed to  resist  same,  and  when  Baxter  had  filed  bis  answer 
admitting  the  ground  of  White's  attachment,  and  had  ap- 
peared in  open  -court  and  admitted  same,  Peale  &  Bro., 
on  the  same  day,  caused  an  attachment  to  be  sued  out 
against  Baiter,  and  alleged  the  same  grounds  that  White 
had  alleged,  and  which  Baxter  had  admitted  as  true.  It 
is  further  denied  that  Baxter  was  injured  or  suffered  any 
damage  by  reason  of  the  issual  and  levying  of  the  attach- 
ment by  Peale  &  Bro.  It  is  alleged  that,  when  the  attach- 
ment by  Peale  &  Bro.  was  issued  and  levied,  the  goods 
and  effects  of  Baxter  subject  to  execution,  and  out  of 
which  the  sheriff  relied  to  make  Peale  &  Bro.'s  debt,  had 
already  been  levied  on  by  the  sheriff  under  White's  at- 
tachment, and  had  already  been  taken  out  of  the  posses- 
sion of  Baxter,  and  were  then  in  the  possession  of  the 
sheriff,  and  were  held  by  him  to  discharge  White's  attach- 
ment, and  remained  in  the  possession  of  the  sheriff,  under 
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and  by  virtue  of  White's  attachment,  until  the  attachment 

of  White  had  been  discharged  by  a  judgment  of  this  court, 
which  was  subsequent  to  the  discharge  of  the  attachment 
of  Peale  &  Bro. ;  that  no  goods  or  property  of  Baxter  were 
taken  out  of  the  possession  of  Baxter,  or  held  or  retained 
by  the  sheriff,  by  reason  or  virtue  of  the  attachment  sued 
out  by  Peale  &  Bro.  The  answer  further  denied  that 
Baxter  was  deprived  of  any  of  the  goods  by  reason  of  said 
levy;  denied  any  wrongful  seizure  of  Baxter's  goods,  or 
any  closing  of  his  house  by  reason  of  the  attachment  of 
Peale  &  Bro.;  also,  denies  any  damage  or  depreciation  of* 
the  goods  by  reason  of  Peale  &  Bro.'s  attachment.  The 
employment  of  attorneys  is  also  denied.  A  demurrer  to 
the  answer  was  overruled.  By  an  amended  answer  the  de- 
fendant made  more  specific  the  denial  of  injury  or  damage 
as  the  result  of  the  attachment.  The  court  sustained  a 
motion  to  strike  out  substantially  all  the  defendant's  an- 
swer, except  so  much  as  denied  the  depreciation  of  the 
value  of  the  goods  after  the  levy  of  Peale  &  Bro.'s  attach- 
ment, and  the  employment  of  attorneys.  After  the  issue 
was  made  up,  and  proof  heard,  a  trial  resulted  in  a  verdict 
and  judgment  in  favor  of  the  plaintiff  for  the  sura  of  f731.- 
75;  and,  defendant's  motion  for  a  new  trial  having  been 
overruled,  he  prosecutes  this  appeal. 

The  first  instruction  given  says,  in  substance,  that  plain- 
tiff is  entitled  to  the  damages,  if  any,  sustained  by  reason 
of  the  attachment,  and  the  measure  is  the  loss  or  de- 
terioration, if  any,  in  the  value  of  the  property  occurring 
between  the  date  of  the  attachment  of  Peale  &  Bro.,  to 
wit,  February  23,  1897,  and  the  date  of  its  discharge,  April 
27, 1897,  and  also  a  reasonable  attorney's  fee  for  defending 
the  attachment.  The  second  instruction,  reads  as  fol- 
lows:      "In  determining  whether  the  plaintiff  has  been 
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damaged  by  the  attachment  of  Peale  &  Bro.,  and  the 
amount  of  damage,  the  jury  should'  not  consider  the  fact 
that  other  attachments  were  levied  upon  the  property  dur- 
ing the  time  the  attachment  of  Peale  &  Bro.  was  levied 
and  pending." 

Upon  the  trial  of  the  cause,  defendant  offered  to  in- 
troduce the  record  of  the  quarterly  court  in  the  case  of 
White  against  Baxter,  which  was  excluded  by  the  court. 
While  it  is  true  that  the  answer  of  Baxter^  and  his  state- 
ments in  open  court  upon  the  trial  of  the  case  of  White 
against  him,  can  not  now,  of  themselves,  defeat  this  ac- 
tion, and  were  only  competent  upon  the  trial  of  the  at- 
tachment of  Peale  &  Bro.  against  Baxter,  for  the  purpose 
of  sustaining  their  attachment,  or,  in  other  words,  to  es- 
top Baxter  from  contesting  the  attachment  of  Peale  & 
Bro.,  yet  so  much  of  that  record  as  tended  to  show  that  the 
goods  had  been  levied  on  under  White's  attachment,  and 
taken  from  the  possession  of  Baxter,  was  competent.  All 
the  evidence  offered  by  defendant  to  show  that  Baxter 
.consented  or  directed  that  the  entire  stock  of  goods  should 
be  delivered  to  the  sheriff,  and  the  keys  given  to  him,  un- 
der the  attachment  of  White,  was  competent,  and  should 
have  been  admitted,  and  so  much  of  the  answer  as  pleaded 
these  facts  should  have  been  allowed,  and  it  was  error  to 
strike  the  same  from  the  answer.  The  evidence  in  this 
case  conduces  to  show  that  the  entire  stock  of  goods  was 
levied  on  under  the  attachment  of  White,  and  by  Baxter's 
consent  the  sheriff  took  charge  of  the  entire  store.  The 
whole  was  given  up  to  the  sheriff,  and  passed  into  his 
possession,  and  so  remained,  without  any  attempt  to  sever 
the  same,  until  after  the  discharge  of  the  attachment  of 
Peale  &  Bro.  So  that  in  fact  Baxter  was  not  deprived  at 
first  of  the  possession  and  control  of  the  goods  by  reason 
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oif  the  attachment  of  Peale  &  Bro.  It  therefore  follows 
that  the  instructions  given  by  the  court  were  erroneous, 
and  ought  not  to  have  been  given. 

If  it  had  been  at  any  time  proposed  to  set  apart  so  much 
of  the  ^tock  of  goods  as  was  necessary  to  satisfy  the  at- 
tachment of  White,  and  a  demand  that  the  residue  should 
be  released,  and  the  same  had  been  refused,  then  in  that 
event  Peale  &  Bro.  would  have  been  responsible  for  the 
damages,  if  any,  resulting  to  so  much  of  the  goods  as  had 
been  held  to  satisfy  'Peale  &  Bro.'s  attachment. 

It  was  also  error  to  allow  plaintiff  to  recover  against 
the  defendant  the  entire  amount  paid  to  attorneys  to  de- 
fend the  attachment  suits.  And  this  is  especially  true  in 
this  case,  because  it  is  manifest  from  this  record  that  it 
was  quite  as  difficult,  if  not  more  so,  after  the  admissions 
of  Baxter  in  the  quarterly  court,  to  defeat  White's  attach- 
ment as  it  was  to  defeat  the  attachment  of  Peale  &  Bro. 
It  will  be  seen  from  this  record  that  the  attachment  in 
favor  of  White  was  for  |197,  besides  interest  and  costs, 
and  that  the  attachment  of  Peale  &  Bro.  was  for  1572.95 
and  costs;  thus  showing  that  something  more  than  two- 
thirds  of  the  whole  amount  was  held  under  the  attachment 
of  Peale  &>  Bro.,  and  the  residue  under  White's.  But  the 
instruction  of  the  court  authorized  the  jury  to  find  the  en- 
tire damage  against  the  defendant,  which  is  manifestly 
contrary  to  both  law  and  equity,  because  White  was  the 
man  who  first,  either  with  or  without  the  consent  of  Bax- 
ter, caused  the  levy  upon  the  entire  stock,  and  delivered 
the  possession  to  the  sheriff,  which  was  continuously  held 
by  him  under  that  levy  until  after  the  discharge  of  Peale 
&  Bro.'s  attachment.  So  that  in  fact  the  entire  damage, 
or  at  least  a  material  part,  may  well  be  said  to  have  been 
the  result  of  the  levy  under  the  White  attachment.    If, 
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"  however,  it  should  appear  op  the  next  trial  that  Peale  & 

Bro.  caused  a  retention  of  a  sufficiency  of  the  goods  to  sat- 
isfy their  debt. after  the  levy  of  their  attachment,  they 

^  would  be  liable  for  the  daniage,  if  any,  sustained  upon  that 

portion  of  the  stock.    But  it  is  evident  that,  of  the  total 

''  f    '.  value  of  the  stock,  White  deprived  Baxter  of  the  posses- 

/  sion  of  a  sufficiency  to  pay  his  debts,  and  for  damage  sus- 

tained thereby  the  defendant  can  not  be  held  responsible. 
'  If  the  attachments  had  been  simultaneously  levied  upon 

the  entire  stock,  a  different  question  would  be  presented 
for  decision.  But  in  this  case  White  and  Peale  &  Bro.  are 
not  joint  tort  feasors.  White,  through  his  illegal  proceed- 
ings, devested  Baxter  of  the  control  and  possession  of  the 
goods,  perhaps  with  Baxter's  connivance.  Peale  &  Bro. 
could  in  no  manner  interefere  with  the  control  or  posses- 
sion of  so  much  of  the  goods  as  were  necessary  to  satisfy 
White's  claims,  and  therefore  can  not  be  held  for  any  dam- 
age done  to  that  portion  of  .the  goods.  For  the  reasons 
indicated,  the  judgment  is  reversed  and  the  cause  remand- 

I  ed  for  a  new  trial  upon  principles  consistent  with  this  opiii- 

I  ion. 

Petition  for  rehearing  filed  by  appellee  and  overruled. 
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Case  17 — ^Action  to  Reooveb  Damages  fob  the  Death  of  Plaiittiff'b 
Intestate — Mabch  17. 

\         l08    135 

Oincinnati,  N.  O.  &  T.  P.  Oo.'s  Receiver  v.       '^  ^ 
FinneU's  Admr.  '^LJ^^ 

appeal   FBOM    QBANT   CIRCXnT   COUBT. 

Judgment  fob  the  Plaintiff.     Defendant  Appeals.    Revebsed.  , 

Masteb  and  Servant — Injuby  to  Volunteebs — Removal  to  Fedebal 
CouBT. 

Held:     1.  Where  a  boy  seventeen  years  old,  In  dlze  a  man,  was  fatally  ^ 

injured  while  assisting  a  railroad  brakenian,  at  his  request,  in 
loading  a  piano  on  a  train,  the  railroad  company  was  not  liable, 
the  master  not  being  liable  to  one  who  is  injured  through  the 
negligence  of  his  servants  while  assisting  them  at  their  request, 
provided  the  Injured  person  was  old  enough  to  understand  the 
danger. 

2.  There  was  no  error  in  not  removing  a  cause  to  the  federal  court* 
where  one  of  the  defendants  was  a  resident  of  Kentucky. 

SIMRALL.  ft  QALVIN  and  A.  G.  DEJARNETT,  Attobneys  fob  appel- 
lant. 

1.  It  is  the  duty  of  the  State  court  to  act  on  the  petition  I'or  removal 

as  if  all  the  allegations  were  admitted;  and  where  it  is  alleged 
that  the  joining  of  a  co-defendant  was  done  in  order  to  prevent  a 
removal  to  the  federal  court,  they  can  not  be  controverted.  Kan- 
sas City,  ftc,  R.  R.  Co.  v.  Daugherty,' 138  U.  S.,  298;  Stone  v.  South 
Carolina,  117  U.  S.,  430;  Crehors  v.  0.  ft  M.  R.  R.  Co.,  131  U.  S.,  - 
340;  Burlington,  ftc,  R.  R.  Co.  v.  Dunn,  122  U.  S.,  513;  Carson  v. 
Hyatt,  118  U.  S.,  279;  L.  ft  N.  R.  R.  Co.  v.  Wangdln,  132  U.  S., 
699;  Bryson  v.  McPherson,  71  Iowa,  437;  Horean  v.  Strachen,  82 
Ga.,  586. 

2.  It  was  error  in  the  court  to  allow  evidence  as  to  money  paid  for 

doctors*  bills,  nursing  and  other  expenses.  The  only  inquiry 
was  the  loss  to  the  estate  of  decedent  in  earning  power. 

3.  It  was  also  error  to  allow  evidence  to  go  to  the  jury,  that  decedent 

had  been  permitted  to  ride  on  defendant's  train,  on  other  occa- 
sions, in  consideration  that  he  would  assist  the  crew  in  loading 
and  unloading  freight. 

4.  Instruction  should  have  been  given,  "that  if  decedent  voluntarily 

undertook  to  assist  others  in  the  work  of  loading  a  piano  and 
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.^„___  __«__^ —  .  ,    ,.         ,        » 

>%dj^  lujur^  vhile  so  doing,  the  defendant  is  not  liable,  unless 
«i«)C^U<iHi:t  wft»  ttsked  to  assist  by  an  emploj-e  of  the  defendant,  and 
wiftt^  3«>  jToang  as  not  to  appreciate  and  see  the  danger  he  was 
«A^2^  to  da**  This  instruction  was  asked  by  the  defendant,  and 
n»^k3«d  by  the  court. 

W.  W.  DICKERSON,  Attorney  fob  APPELuat 

1.  A  cause  can  not  be  removed  to  the  federal  court,  unless  all  the 

defendants  are  non-residents,  and  all  unite  in  the  petition  for 
removal.  Deer,  Ac,  W.  &  Co.  v.  Chicago,  M.  &  St.  P.  R.  R.  Co..  85 
Fed.  Rep.,  876;  Creagh  v.  Equitable  Life  Assurance  Society,  83 
Fed.  Rep.,  849. 

2.  The  evidence  shows  the  decedent  was  invited  and  solicited  to  help 

load  the  piano  and  was  not  a  "mere  volunteer,"  and  where  one  is 
Invited  to  do  a  work  that  is  hazardous  lo  life  or  limb,  which  he 
does  not  know,  the  principal  is  liable.  International  &  G.  N.  R. 
R.  Co.  V.  Cooker  (Texas),  S.  W.  Rep.,  470;  Gen.  Dig.,  vol.  10. 
1696;  Empire  Laundry  Co.  v.  Bradley.  60  111.  App.,  37«;  (vol.  1, 
N.  S.  Gen.  Dig.,  p.  1009);  Felton  v,  Aubrey,  20  C.  C.  A.,  443  and 
notes;  Cooley  on  Torts,  538,  also  539,  534;  Jaggard  on  Torts,  893; 
Cleveland  v.  Spier,  16  C.  B.  (N.  S.),  398;  Thompson  on  Negli- 
gence, 1046;  Ward  v.  L.  &  N.  ft.  R.  Co.  (Tenn.),  38  S.  C.  Rep., 
727;  Am.  A  Eng.  R.  R.  C.  A.  S.,  vol.  7,  776. 

8.  It  was  competent  to  prove  that  decedent  had  theretofore  been 
given  free  rides  on  defendant's  train  in  order  to  show  his  obliga- 
tion to  go  and  assist  at  the  time  he  was  killed,  and  in  such  case 
he  is  not  a  volunteer. 

4.  Funeral  expenses,  medical  services  and  the  like,  should  be  con- 
sidered as  a  part  of  the  estate  lost  by  the  death  of  plaintiff's 
intestate.  Consol.  Traction  Co.  v.  Hone,  vol.  5,  Am.  &  Eng.  R, 
R.  Cases,  679;  vol.  4,  Am.  &  Eng.  R.  R.  Cases,  540;  vol.  5,  same 
p.  610;  Chicago  E.  R.  Co.  v.  Meech,  vol.  7,  Am.  ft  Bng.  R.  R. 
Cases,  667. 

8.  Instruction  to  jury.    19  Ky.  Law  Rep.,  65. 

Opinion  or  the  ooubt  by  JUDGE  HOBSON — Revkbsing. 

Appellee  filed  this  suit  to  recover  for  the  loss  of  the 
life  of  his  intestate  by  reason  of  the  negligence  of  appel- 
lant's servants.  The  amswer  was  substantially  a  traverse 
of  the  allegations  of  the  petition,  and  at  the  conclusion 
of  appellee's  evidence,  as  well  as  on  all  the  evidence, 
appellant  asked  a  peremptory  instructiotn  to  the  jury  to 
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find  for  him,  which  was-  refused.  The.  proof  showed  that 
appellee^®  intestate  was  seventeen  years  old,  6  feet  high, 
weighed  about  140  pounds;  that  he  was  going  to  school  at 
Corinth,  Ky.;  that  on  a  number  of  occasions  he  bad  been 
allowed  by  the  qrew  of  appellant's  local  freight  train  to 
ride  on  the  train  free,  and  assist  them  in  loading  and  un- 
loading freight;  that  on  the  day  on  which  he  was  killed 
this  train,  after  arriving  at  Corinth,  unloaded  the  freight 
for  that  point;  that  in  this  freight  was  a  box  of  matches, 
which  took  Aire,  and  the  conductor  took  the  box  out  be- 
hind the  depot  to  get  at  the  fire  and  put  it  out;  that  while 
he  wa-s  doing  this  the  brakemen  proceeded  to  put  on  the 
freight  that  was  to  be  loaded  at  that  point;  that,  among 
other  things,  a  piano  was  to  be  loaded,  and  one  of  the 
I  brakemen  reqqe&ted   the   intestate  and   another   boy,  of 

I  about  the  same  age,  who  was  with  him,  a  few  feet  away, 

to  come  and  help  them  load  the  piano  on  the  train.     The 
I  piano  was  rolled  to  the  door  of  the  depot,   which  was 

I  about  lour  feet  above  the  platform,  on  the  outside.     Two 

of  the  brakemen  got  on  one  side  of  the  piano,  and  the 
third  brakemaiD  and  the  two  boys  on  the  other  side.  They 
rolled  the  piano  out  of  the  door,  with  the  intention  of  car- 
rying it  across  the  platform  to  the  car;  but  when  it  left 
the  door  it  either  clipped  from  the  two  brakemen,  or  the 
weight  was  too  heavy  for  them  to  carry,  and  fell  to  the 
platform,  catching  the  intestate  under  it,  and > so  mashing 
him  that  he  died  from  his  injuries  a  few  days  later.  The 
condfuctoT  was  not  present,  and  knew  nothing  of  what  was 
going  on  until  after  the  piano  bad  fallen  on  the  intestate; 
being  out  behind  the  depot,  working  on  the  box  of  matches. 
The  question  in  this  case  is  whether  the  railroad  com- 
pany is  responsible  for  the  injury  to  the  boy,  received  while 
voluntarily  ©ssisiting  the  brakemen  iu  discharging  their 
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duties.  The  rale  on  this  subject  i»  thus  expresed  in  Wood, 
Mast.  &  8.  section  45o:  "A  person  who  voluntarily,  and 
without  any  employment,  undertakes  to  perform  a  service 
for  another,  stands  in  the  same  relation  as  a  servant  for 
the  time  being,  and  is  regarded  as  assuming  all  the  risks 
incident  to  the  business.  And  this  is  so  even  though  the 
service  is  not  wholly  voluntary,  but  is  induced  bv  the  re- 
quest of  a  servant  in  the  defendant's  employ.  Thus,  where 
the  plaintiff  wae  sent  by  his  master  with  a  cart  to  the 
defendant's  premises  to  get  a  load'  of  cotton,  and  one  of 
the  defendant's  servants  requested  him  to  assist  in  load- 
ing it,  and  while  he  was  d<oing  so  he  wag  in- 
jured .  by  one  of  the  defendant's  servants  negli- 
gently letting  a  bale  fall  upon  him,  it  was  held  that  an 
action  could  not  be  maintained;  Erie,  C.  J.,  pertinently 
saying:  'This  is  the  case  of  one  vblunteering  to  associate 
him«elf  with  another's  servants  in  the  performance  of  the 
defendant's  work,  and  this  without  the  consent  or  knowl- 
edge even  of  the  defendant.'  Such  a  person  can  not  stand 
in  a  better  position  thah  those  with  whom  he  associates 
himself,  in  respect  to  the  master's  liability."  The  same 
rule  is  laid  down  in  1  Shear.  &  R.  Neg.,  section  182;  1  Law- 
son,  Rights,  Rem.  &  Prac,  section  325.  In  Church  v. 
Railroad  Co.  (Mran.)  16  L.  R.  A.,  861  (s.  c.  52  N.  W.  647), 
the  learned  editor,  citing  a  large  number  of  authorities, 
thus  well  states  the  rule:  "One  who  has  no  interest  in 
the  performance  of  the  work  which  he  undertakes,  whether 
of  bis  own  volition,  or  at  the  suggestion  of  others  en- 
gaged in  the  work,  and  merely  to  assist  them  in  it«  per- 
formance, is  a  voluii«freer,  and  assumes  all  the  risks-  of  the 
employment,  and  can  not  recover  for  injuries  ocasioned  by 
an  accident  baqp^ning  th-rough  the  neglect  of  those  with 
whom  he  is  acting."    There  are  a  large  number  of  cases 
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supporting  this  rule.  Thus,  where  the  fireman  of  an  en-gine 
a'sked  a  boy  to  put  in  the  hose  and  turn«in  the  water  at  a 
station,  and  the  boy  was  killed  while  acting  for  the  fireman, 
under  circumstances  not  entitling  the  fireman  to  recover 
if  he  had  been  in  the  place  of  the  boy,  it  was  held  that 
there  could  be  no  recovery.  Flower  v.  Railroad  Co.,  G9 
Pa.,  210.  So,  where  a  boy  was  hurt  in  coupling  cars* 
Railroad  Go.  v.  Harrison,  48  Miss.,  112.  So,  where  the 
plaintiff  w-as  assisting  the  defendant's  servants  in  deliver- 
ing a  fly  wheel,  and  by  their  negligence  the  wheel  was  al- 
lowed to  fall  on  him.  Wiseham  v.  Rickards  (Pa.  Sup.)  20 
Atl.,  532,  (10  L.  R.  A.,  97).  So  where  the  plaintiff,  at  the 
request  of  the  brakeman,  undertook  to  help  them  oper- 
ate the  brakes  on  the  train.  Mayton  v.  Railroad  Co.^  51 
Am.  Rep.,  637  Evarts  v.  Railway  Co.  (Minoi.)  57  N.  W., 
459,  (22  L.  R.  A.,  663).  In  notes  to  these  cases  numbers 
of  other  cases  are  collected.  The  same  prineiples  v^'ere 
announced  by  this  court,  except  a«  to  children  too  young 
to  understand  the  danger,  in  Railroad  Co.  v.  OastiDeau's 
A-dm'r,  83  Ky.,  119.  Under  these  authorities,  there  can 
be  no  recovery  for  the  injury  to  the  intestate,  unless  the 
fact  that  he  was  an  infant  takes  this  case  out  of  the 
rule.  He  was  seventeen  years  of  age,  and  well  grown  for 
his  years.  The  danger  from  the  fall  of  a  piano  was  ap- 
I)arent,  and  there  is  nothing  in  the  record  to  warrant  the 
conclusion  that  he  had  not  sufficient  discretion  to  be  held 
responsible  for  the  consequences  of  his  acts.  The  rule 
is  that  a  minor  in  entering  a  service  assumes,  like  the 
adult,  the  risks  of  that  service,  unless  too  young  to  appre- 
ciate the  peril  to  whieh  he  is  exposed.  1  Shear.  &  R.  Neg., 
section  218.  In  a  note  to  this  section  are  collected  several 
oases  in  which  thi«  rule  was  applied  to  boys  fifteen  or  six< 
teen  years  of  age.    In  Keltey  v.  Asphalt  Co.,  93  Ky.,  363, 
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(20  S.  W.,  271),  this  court  sustained  a  peremptory  instruc* 
tion  where  the  boy  was  in  his  seventeenth  year.  The 
brakemen  had  no  authority  t?o  call  in  others  to  help  them 
in  their  work,  and  while  it  wa48  their  duty  not  to  place 
ohlldn*en,  or  aufiPer  them  to  remain^  in  places  of  peril,  where 
by  reason  of  their  inexperience  they  would  reasonably  be 
exposed  to  injury,  and  the  appellant  would  be  answerable 
for  negligence  on  the  brakem«n's  part  if  they  d1(^  so,  this 
dnty  is  the  same  as  every  one  owes  to  that  character  of  per- 
sons on  his  premises,  and  the  principle  has  no  application 
where  one  who  is  substantially  a  young  man  undertaken 
to  help  another  lift  a  piano.  There  is,  therefore,  nothing 
in  the  case  to  take  it  out  of  the  general  rule  exempting 
the  master  from  liability  ix)  one  who  is  injured,  while  help- 
ing his  servants  at  their  request,  by  reason  of  their  negli- 
gence; and  the  court  should  have  instructed  the  jury  to 
find  for  appellant. 

There  was  no  error  in  not  removing  the  cause  to  the 
federal  court,  one  of  the  defendants  being  a  resident  of 
this  State.  Railroad  Co.  v.  Dixon's  Adm'r  (Ky.)  47  g.  W., 
615.  But  for  the  reasons  indicated  the  judgment  is  re- 
versed, and  the  cause  remanded,  with  directions  to  grajit 
appellant  a  new  trial,  and  for  further  proceedings  not  in- 
consistent with  this  opinion. 

Petition  for  rehearing  filed  by  appellee  and  overruled 
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Case  18 — ^Action  to  Reooveb  on  a.  Beneiit  Cbbtificatb — Mabch  17. 


Supreme     Council     Catholic     Ejiights     of 
America  v.  Qeo.  Winters,  Admr. 

appeal  from  jefferson  cibcuit  court,  law  and  equity  division. 

George  Winters,  Admr.,  Brought  Suit  Against  the  Supreme  Coun- 
cil Catholic  Knight<j  of  America  on  a  Benefit  Certificate^ 

Judgment  for  Plaintiff.    Defendant  Appeals.    Reversed. 

Suspension  of  Members — Effect  as  to  Death  Benefits — Waivkb  of 
forfeitube. 

Heldrl.  The  suspension  of  a  member  for  non-payment  of  assessments, 
pursuant  to  a  by-law  of  the  society,  not  only  deprived  him  of  the 
social  advantages  of  the  organization,  but  extinguished  the  rights 
of  the  beneficiaries  under  his  benefit  certificate,  though  there  was 
no  express  provision  for  a  forfeiture  of  bt?neflis. 

2.  Where  the  society  has  been  accustomed  to  accept  from  a  member 

without  question  payment  of  past  due  assessments,  and  by  its 
uniform  course  of  dealing  with  him  has  induced  him  to  believe 
that  his  failure  to  pay  assessments  when  due  will  not  work  a  for- 
feiture, it  waives  the  right  to  claim  a  forfeiture  on  that  ground. 

3.  Though  it  was  customary  for  the  society,  in  addition  to  the  an- 

nouncement required  by  the  by-laws  to  be  made  at  the  regular 
meeting  thirty  days  before  the  maturity  of  each  assessment,  to 
give  thirty  days'  notice  of  the  assessment  through  the  mall,  yet 
if  the  member  actually  received  notice  of  the  assessments,  and, 
when  he  realized  the  effect  of  what  he  said,  voluntarily  notified 
the  lodge,  through  its  secretary,  that  he  would  not  pay  them,  or 
consent  that  they  should  be  paid  or  assumed  for  him  by  another, 
and  that  he  had  determined  to  sever  his  connection  with  the 
order,  there  was  a  waiver  of  the  thirty-days*  notice  through  the 
mail,  as  the  duty  to  give  that  notice  rested  only  upon  custom. 

NEWTON  G.  ROGERS,  Attorney  for  appellant. 

(No  brief  In  record.) 

JOHN  W.  BARR  and  ALEX  G.  BARRET,  Attorneys  for  appelleb. 
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1.  In  determining  whether  there  has  been  a  waiver  of  <the  forfeiture 

incurred  by  the  non-payment  of  the  premium,  on  the  day  it  was 
due,  the  test  is,  whether  the  insurer,  by  his  course  of  dealing 
with  the  assured,  induced  him  to  'believe  that  ^e  conditions  of 
the  policy  declaring  a  forfeiture  for  non-payment,  on  the  day 
and  In  the  manner  prescribed,  will  not  be  enforced,  but  that  pay- 
ment will  be  accepted  on  a  subsequent  day  or  in  a  different  man 
ner;  and  when  such  belief  has  been  induced  and  acted  on  by  tlie 
insured,  the  insurer  will  be  estopped  from  insisting  on  the  for- 
feiture. 

2.  The  benefit  associations  are  subject  to  the  same  estoppel  as  ordi- 

€iary  insurance  companies,  and  even  the  requirements  of  their 
charter  can  be  waived. 

CITATIONS. 

Nat.  Mut.  Ben.  Assn.  v.  Jones,  84  Ky.,  110;  Hartford  Life  Ins. 
Go.  V.  Unsell,  144  U.  S.,  439;  Sweetser  v.  Odd  Fellows,  il7  Ind., 
97;  7  Ky.  Law  Rep.,  301;  70  N.  W.,  1113;  81  Iowa,  400;  Blanchard  v. 
Atlantic  M.  F.  Ins.  Co.,  33  N.  H.,  9;  Harrison  v.  Supreme  Lodge. 
Ac.,  140  111.,  301;  Van  Frank  v.  IT.  S.  M.  B.  Assn.,  158  111..  5€0; 
Karcher  v.  Supreme  Lodge,  137  Mass.,  368;  Glarden  v.  Supreme 
Lodge,  50  Tkfo.  App.,  45;  Supreme  Lodge  v.  Keener,  25  S.  W.  Rep., 
1084;  Reichenbach  v.  Ellaby,  12  S.  W.  Rep.,  578;  Bacon  on  Bene- 
fl^t  Societies,  sec.  433. 

Opinion  op  the  coubt  by  JUDGE  BURNAM — ^Revebsinct 

Appellee,  as  admimstrator  with  the  will  annexed  of  the 
estate  of  George  Winter,  sought  in  this  action  to  recov- 
er a  judgment  uipon  a  benefit  certificate,  and  appellant 
sought  to  escape  liability  ota  the  ground  that  prior  to  the 
death  of  Winter  he  had  resigned  his  membership  in  the 
organization  and  had  srurrendered  all  rights,  claims,  and 
demands  growing  out  of  the  issuing  of  the  certificate  to 
him;  and  in  the  third  paragraph  of  the  answer  it  is  alleged 
that,  under  the  provisions  of  the  policy  sued  on,  the  as- 
sured expressly  agreed  to  pay  all  a'&sessfmen'ts,  dues,  and 
fitoes  properly  assessed  against  him  according  to  the  laws, 
rules,    and    regulations      of    the    association,     and    that 
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in  default  of  doing  so,  he  was  liable  to  suspen- 
Bion  as  a  member,  and  to  lose  all  the  benefits  and  rights 
belonging  thereto;  that  prior  to  his  death  he  had  neglect- 
ed and  refused  to  pay  certain  dues  and  assessments  prop- 
erly diemanded  of  him  as  a  member  of  the  organization, 
after  personal  notice  and  demand  therefor,  and,  being  in 
default,  he  was  suspended  by  the  organization  from  all 
membership  or  rights  therein,  and  was  so  suspended  at 
the  time  of  his  death.  Appellee  in  his  reply  denied  that 
decedent  had  given  up  his  rights  and  privileges  as  a  mem- 
ber of  the  organization,  or  any  benefit  to  be  derived'  there- 
from; and,  rn  reply  to  the  third  paragraph  of  the  answer, 
said  that  the  defend^ant  was  estopped  to  plead  the  dece- 
dent's suspension  for  failure  to  pay  assessments  promptly, 
because  it  had  by  its  agents,  expressly  told  him  that  prompt 
payment  was  unnecessary,  and  because  it  had  allowed 
the  decedent  to  believe  that  prompt  payment  was 
unnecessary  by  having  repeatedly  accepted  payments 
from  bim  'theretofore,  long  after  the  assessments 
were  dne.  The  trial  before  a  jury  resulted  in  a  verdict 
and  judgment  for  the  appellee,  under  a  peremptory  instruc- 
tion from  the  court  based  upon  the  theory  that  there  was 
nothing  in  the  charter,  by-laws,  certificate  of  membership, 
or  contract  of  insurance  which  expressly  provided  that  the 
suspension  of  a  defaulting  member  by  failure  to  pay  dues 
and  assessments  should  forfeit  his  right,  or  the  right  of 
his  personal  representatives,  or  beneficiaries,  to  recover 
the  amount  of  the  policy,  in  the  event  of  his  death,  and 
that,  in  the  absefnce  of  such  an  express  provisiion,  the  de- 
fense of  forfeiture  eould  not  be  relied  on. 

Appellaokt  is  a  mutual  benefit  or  benevolent  society,  with 
its  main  office  at  Fort  Wayne,  Ind.,  with  a  branch  order  in 
Louisville,  Ky.,  of  which  decedent  became  a  member  at  the 
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time  of  its  organization.  Among  other  provisions  of  the 
policy  issued  to  deceased  is  the  following:  "The  said  as- 
sured expressly  agrees  to  pay  all  assessments,  dues  and 
fines  assessed  against  him  according  to  the  laws,  rules,  land 
regulations  of  s>aid  supreme  council  which  may  now  or 
hereafter  govern  the  order.''  Section  171  of  the  by-laws 
provides:  "Any  branch  failing  fo  send  assesements  to  the 
supreme  treasurer  within  fifty-five  days  from  date 
of  notice  shall  be  suspended  by  the  supreme  president. 
Any  member  who  shall  fail  to  pay  such  assessment  as 
aforesaid  shall  be  suspended  from  the  branch  by  the  act- 
ing president,  and  any  branch  allowing  snch  delinquent 
to  remain  without  suspending  him  shall  pay  out  of  its 
general  fund  all  assessments  due  from  such  member  while 
he  is  permitted  to  remain  in  good  standing."  And  section 
166  provides:  "Each  member  of  this  branch  who  has  been 
suspended  for  non-payment  of  dues,  fines,  or  asssessments, 
applying  to  be  reinstated,  must  pay  the  full  amount 
for  which  he  is  in  arrears  for  dues,  all  assess- 
ments and  fines  charged  at  date  of  suspension,  and  all 
debts  on  deaths  that  occurred  on  each  assessment  prior 
to  his  reinstatem-ent,  and  shall  also  furnish  the  branch 
an  aflBdavit  that  he  is  in  sound  health  and  has  had  no  ail- 
ment during  his  suspeoision.  The  s^id  affidavit  shall  be 
forwarded  to  the  supreme  secretary,  provided  that  he  ap- 
ply for  reinstatem-ent  within  thirty  days  after  the  date  of 
suspension,  and  pay  a  fine  of  fl.OO,  which  fine  shall  be 
placed  in  the  general  fund  of  the  order.  After  the  expira- 
tion of  thirty,  and  within  ninety  days,  any  member  who 
has  been  suspended  shall  have  the  right  to  apply  for  rein- 
statement, and  must  pay  the  full  amount  for  which  he  is 
Ik  arrears  for  dues,  all  assessments  and  fines  due  at  the 
date  of  suspension,  and  all  debts  on  deaths  that  occurred 
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prior  to  reinstatement,  and  shall  furnish  the  branch  the 
medical  examiner's  certificate,  as  prescribed  for  persons  on 
original  application."  And  section  167  provides:  "After 
the  expiration  of  ninety  dajs,  anj  member  who  has  been 
suspended  shall  have  the  right  to  apply  for  admission  ^s 
a  new  member  on  complying  with  all  the  regulations  of 
the  order  governing  applications."  And  section  170  pro- 
vides that:  "When  an  assessment  is  due,  a  notice  shall  be 
sent  by  the  secretary  of  the  supreme  lodge  to  the  record- 
ing secretary  of  the  branch  of  the  order,  and  it  is  made 
the  duty  of  each  recording  secretary  to  read  the  notice 
of  the  assessment  at  the  next  meeting  of  the  branch,  which 
shall  be  the  oflBcial  call  for  the  assessment,  and  each 
member  shall  pay  the  amount  of  his  assessment  at  the 
second  meeting  thereafter,  when  the  branch  meets  semi- 
monthly, and  at  the  fourth  meeting  thereafter,  when  the 
branch  meetings  are  held  weekly." 

There  is  no  contradiction  in  the  evidence  that,  pursuant 
to  the  rules  and  by-laws  of  the  association,  a  call  was 
made  by  the  supreme  council  for  assessments  numbered 
536  and  537,  am-d  that  notice  was  sent  to  all  the  branches 
on  the  16th  day  of  June,  1896,  notifying  them  that  these 
assessments  would  be  due  on  July  20,  1896,  and  that  the 
secretary  of  the  branch  read  this  notice  to  the  lodge.  The 
evidence  is  also  umcontradicted  that  the  decedent  failed 
to  pay  these  assessments,  and  that  on  the  night  of  July 
20th,  when  the  assessments  became  due,  when  the  name  of 
decedent  was  called,  Mr.  Hill,  the  secretary  of  the  order, 
stated  to  the  branch  lodge  that  he  had  given  decedent  the 
usual  thirty  days-  snotice  of  the  call,  and  had  seen  him  in 
person,  and  notified  him  that  the  assessments  would  be 
due  on  the  night  of  July  20th,  atnd  that  decedent  had  In- 
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formed  him  that  he  did  not  intend  to  pay  these  aseess- 
ments,  and  desired  to  terminate  his  connection  with  the 
order,  at  the  same  tione  paying  to  him  his  dues  under  as- 
sessments 534  and  535,  which  became  due  on  the  6tb  of 
July,  and  which  had  been  carried  for  him  by  the  secretary 
as  an  accoinmod<ation,  and  that  after  this  statement  from 
the  fiecretary  decedent  was,  on  motion,  suspended  for 
non-payment  of  calls  536  and  537.  It  may  also  be  taken 
a-s  an  admitted  fact  that  decedent  had  been  repeatedly  per- 
mitted to  pay  his  assessments  after  they  were  due,  pre- 
vious to  this  time, — sometimes  upom  the  guaranty  of  the 
secretary  of  the  branch  lodge,  and  sometimes  upon  the 
guaranty  made  by  the  lodge  itself. 

The  first  question  to  be  considered  is  the  effect  which 
the  order  of  suspension  made  by  the  lodge  bad  i  upon  the 
rights  of  deceased  under  his  contract  of  insurance.  It 
is  insisted  by  appellee  that  the  only  effect  of  the  suspen- 
sion was  to  deprive  the  deceased  of  bis  sodlal  privileges 
of  the  order,  sind  that  it  did  not  affect  his  right  to  recover 
on  the  policy  sued  on,  for  the  reason  that  the  contract 
did  not,  in  express  terms,  provide  for  a  forfeiture  there- 
under, and  this  is  the  \iew  taken  by  the  trial  judge  in 
his  peremptory  instruction  to  the  jury;  while  appellant 
cx)ntend«  that  the  suspension  for  nonpayment  of  dues 
was  in  itself  tantamount  to  a  forfeiture,  and  deprived 
deceased  not  only  of  his  social  privileges,  but  of  all 
right  and  benefit  under  hie  contract  of  insurance.  By  its 
articles  of  incorporation,  appellant  was  empowered  to 
make,  establish,  and  put  in  execution  such  by-laws,  or- 
dinances, and  regulations  as  were  necessary  for  the  or- 
ganization, government,  and  management  of  its  affairs, 
and  pursuant  to  this  power,  section  171  of  its  by-laws,  su- 
pra, was  adopted,  as  was  section  166,  i/roviding  how  a  sus- 
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pended  member  could  be  re-instated,  and  the  time  in  which 
application  should  be  madie.    As  a  member  of  the  organi- 
zation, decedent  is  charged  with  the  knowledge  of  these 
by-laws,  and,  besides,  it  appears  from  the  proof  that  he 
was  warned  by  the  secretary  that  the  effect  of  a  failure  to 
provide  for  the  payment  of  the  assessments  at  the  date  of 
maturity  would  result  in  his  susx)en8ion.    We  are  of  opin 
ion  that,  under  theise  by-laws  of  the  association,  the  sus 
pension  of  a  member,  properly  made,  necessarily  operates, 
not  only  to  deprive  him  of  the   social   advantages  con 
nected  with  the  organization,  but  to  extinguish  his  right, 
or  the  rights  of  his  beneficiaries,  to  recover  under  his  cer 
tificate  of  membership.    Umder   any  other   construction 
a  member  might  ignore  or  refuse  to  pay  his  dwes  to  the 
association  indefinitely,  and  yet  at  his  death  his  heirs  at 
law  or  the  beneficiaries  of  the  policy  could  maintain  ah 
action  on  the  policy  of  insurance;  thus  putting  it  in  the  . 
power  of  defaulting  members  to  absolutely  destroy  the 
organization,  and  defeat  the  benevolent  purpose  for  which 
it  was  created. 

The  plea  of  estoppel  relied  on  in  the  reply  presents  a 
much  more  difficult  question'.  The  case  of  Insurance  CJo. 
V.  Unsell,  144  U.  R.,  439,  (12  Sup.  Ct.  671),  (36  L.  Ed.,  496), 
was  a  suit  against  a  life  insurance  comipany  whose  policy 
provided  for  the  payment  of  premiums  at  stated'  times, 
and,  further,  that  "the  holder  agrees  and  accepts  the  same 
upon  the  express  condition  that  if  either  the  monthly 
dues."  etd.,  "are  not  paid  to  said  company  on  the  day  due, 
then  this  certificate  shall  be  null  and  void  and  of  no  effect, 
smd  no  person  shall  be  entitled  to  damages  or  the  repov- 
ery  of  any  moneys  paid  for  protection  while  the  oertificate 
was  in  force;"  and  it  was  held  that  "the  company  may  nev- 
ertheless, by  its  whole  course  of  dealing  with  the  assured-, 
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and  by  accepting  paymentfi  of  overdue  sums  without  in- 
quiry as  to  his  health,  give  him  a  right  to  believe  that  the 
question  of  his  health  would  not  be  considered,  and  that 
the  company  would  be  willing  to  take  hi«  money  shortly- 
after  it  had  become  due  without  inquiry  a&  to  his  health, 
aiid  such  a  course  of  dealiivg^may  amount  to  a  waiver  of 
the  conditions  of  forfeiture."  And  in  the  case  of  Insur- 
ance Co.  V.  Eggleston^9G  U.  S.,  572,  577,  (24  L.  Ed.,  841, 843), 
Mr.  Justice  Bradley,  speaking  for  the  court,  said:  "Courts 
are  always  prompt  to  seize  hold  of  any  circumstamees  that 
indicate  any  election  to  waive  a  forfeiture,  or  any 
agreement  to  do  so  on  which  the  party  has  relied 
amd  acted.  Any  agreement,  declaration,  or  course  of  ac- 
tion, on  the  part  of  an  insurance  company,  which  leads  a 
party  insured  honestly  to  believe  that,  by  conforming 
thereto,  a  forfeiture  of  his  policy  will  not  be  incurred,  fol- 
lowed by  due  confoimity  on  his  part,  will  and  ought  to 
estop  the  company  from  insisting  upon  the-  forfeiture, 
though  it  might  be  claimed  under  the  express  letter  of  the 
contract.  The  company  is  hereby  estopped  from  enforc- 
ing the  forfeiture."  The  same  doctrine  was  anounced  by 
this  court  in  the  case  of  Association  v.  Jones,  84  Ky.,  110, 
and  this  seems  to  be  the  generally  recognized  law  on  this 
questioai. 

The  secretary  of  the  branch  lodge  testified  that  on  July 
16th  he  received  from  Win«ter  assessments  534  and  535, 
which  were  due  on  July  6th,  and  that  the  branch  had  fre- 
quently carried  assessments  for  him  after  their  maturity, 
previous  to  that  time,  withouit  amy  order  of  suspension. 
Mike  Winter,  the  son  of  the  deceased,  testified  that  he  had 
frequently  paid  assessments  for  his  father  long  after  the 
maturity  thereof,  and  that  on  one  occasion  these  assess- 
ments amounted  to  as  much  as  ten  dollars  or  fifteen  dol- 
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lars,  and  must  have  covered  eight  or  ten  assessments. 
The  secretary  of  the  branch  lodge  also  testified  that  it 
was  a  rule  to  give  membere  thirty  days'  notice  of  an  as- 
sessme'Dt.  The  postal  card  on  which  the  notice  was  sent 
as  to  a-ssressments  numbered  536  and  537,  which  were  diie 
on  the  20th  day  of  July,  although  dated  June  15th,  show« 
that  it  w-as  not  actually  mailed  until  June  28th.  There- 
fore the  deceased  did  not,  in  this  instance,  have  the  full 
benefit  of  the  thirty  days  allowed  by  the  rules  preyailing 
in  the  branch  order  in  which  to  make  thi-s  payment.  The 
secretary,  however,  testifies  that  in  his  interview  with  de- 
ceased om  July  16th,  at  the  time  he  paid  assessments  534 
and  535,  he  (deceased)  notified  him  that  he  would  not  pay 
the  aseesements  due  oil  the  20th  of  July,  and  that  he  did 
not  want  anybody  else  to  pay  for  him;  that  he  desired  to 
sever  his  connection  with  the  organization,  a^nd  that,  upon 
being  urged  by  him  to  reconsider  his  determination,  he 
wound  up  the  interview  with  these  words,  "I  have  told 
you  that  I  wanted  my  naine  struck  off  the  Hat,  and  if  you 
pay  the  assessmemta  you  will  have  the  loss*;"  that  this 
conversation  took  place  dn  the -store  of  Mr.  Hubbueh,  wheire 
he  was  employed,  and  that  Mr.  Hubbueh  wa«  present,  and 
heard  the  conversation.  When'  Mr.  Hubbueh  was  intro- 
duced as  a  witness,  he  testified  that  the  deceased  inform- 
ed Hill  that  he  did  not  want  to  pay  his  assesements  any 
longer,  but  that  he  had  heard  him  make  the  same  remark 
frequently  before,  when  under  the  influence  of  liquor,  and 
that  he  continued  to  pay  after  that;  that  he  wa»  intoxicat- 
ed at  the  time  of  the  last  interview  with  Hill,  and  that  he 
did  not  attach  any  importance  to  his  remarks  about  not 
paying;  and  we  think  he  fails  in  many  important  partic- 
ulars to  fully  corroborate  the  statements  made  by  the 
secretary. 
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It  is  evident  that  the  insured  did  not  hare  the  osnal 
and  customary  thirty  days'  notice  through  the  mail  be- 
fore assessments  536  and  537  fell  due  at  the  regular  meet- 
ing of  the  branch  lodge  on  the  night  of  the  20th  of  July, 
as  the  postal  card  which  communicated  the  notice  was  not 
actually  deposited  in  the  mail  until  the  28th  of  June,  and, 
under  the  prevailing  custom  of  the  lodge,  the  deceased  had 
a  right  to  rely  upon  this  notice  through  the  mail,  as  well 
aci  the  announcement  made  at  the  regular  meeting  thirty 
days  before  the  maturity  of  each  assessment;  and  the  ac- 
tion of  the  lodge  in  suspending  him  from  fellowship,  etc., 
oy  reason  of  this  notice,  was  unauthorized.  But  it  must 
be  remembered  thtat  this  notice  through  the  mail,  in  addi- 
tion to  the  regular  notice  pi-ovided  for  by  the  by-laws  of 
the  association,  was  only  a  custom;  and  if,  as  a  matter  of 
fact,  deceased  actually  received  notice  of  the  maturity 
of  tbese  assessment©,  and  voluntarily  notified  the  branch 
lodge,  through  its  secretary,  that  he  would  not  pay  them, 
or  consent  that  they  should  be  paid  or  assumed  for  him 
by  another,  and  that  he  had  determined  to  sever  bis  con- 
nection with  the  order  at  a  time  when  he  realized  the  ef- 
fect of  what  he  s-aid  upon  his  rights  undei*  his  contract, 
it  was  a  waiver  of  the  eustomiary  thirty  days'  notice 
through  the  .mail,  as  the  latter  notice  was  not  a  part  of 
nis  contract  of  in-surance,  and  wa®  mot  given  pursuant  to 
any  by-law  of  the  association,  but  rested  solely  upon  a 
habit  which  had  grown  into  a  custom;  and  the  testimony 
on  this  vital  ix>int  is  suflBciently  contlicti'n'g  to  have  au- 
thorized the  flubmi'Ssion  of  this  question  to  the  jury.  For 
reasons  indicated  herein,  the  judgment  is  reversed  and 
('au«e  remanded  for  a  new  trial  consistent  with  this  opin- 
ion. 
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Case  19 — Indictment  fob  Nuisaivce — M.vbch  17. 


Oity  of  Newport  v.  Oomraonwealth. 


appeal  fbom  campbell  cibcuit  coubt. 

The  City  o^  Newpobt  Was  Convicted  on  an  Indictment  fob  Suffeb- 
ING  A  Nuisance  and  Appeals.    Affibmed.  / 

Descbiptjon  of  Pbemises — View  of  Pbemises  by  Juby — Failube  of 
Tkial  Judge  to  Accompany  Juby — City  Obdinangb  as  Evidence. 

Held:  1.  An  indictment  against  a  city  for  suffering  a  nuisance 
upon  a  vacant  lot,  which  describes  the  lot  as  being  "at  the  foot 
of  Twelfth  street. and  near  the  Licking  river,"  is  sufficiently  spe- 
cific as  to  the  place  of  the  nuisance. 

2.  The  failure  of  the  judge  to  accompany  the  Jury  when  they  went, 

under  his  order,  to  view  the  place  where  the  nuisance  was  al- 
leged to  exist,  was  not  prejudicial  to  the  substantial  rights  of 
accused,  as  the  lot  was  easily  found,  and  the  neighborhood  which 
was  alleged  to  be  affected  by  the  nuisance  could,  without  trouble, 
be  ascertained. 

3.  A  city  ordinance  providing  a  punishment  for  maintaining  a  nui- 

sance was  not  admissible  as  evidence  for  the  city  in  a  prosecu- 
tion against  it  for  suffering  a  nuisance. 

HORACE  W.  ROOT  fob  appellant. 

1.  The  indictment  is  too  broad  and  general  in  its  description  and  lo- 

cation of  the  lot  on  which  the  alleged  nuisance  was  charged  to 
have  been  permitted. 

2.  The  location  of  the  lot  is  too  indefinite  and  uncertain  to  be  identi- 

fied with  that  certainty  which  good  pleading  demands. 

3.  The  court  refused  to  permit  the  appellant  to  introduce  as  evidence 

on  its  behalf  the  ordinance  of  the  city,  designating  certain  places 
in  the  city  for  dumping  its  dirt  and  rubbish  and  Which  expressly 
prohibited  the  dumping  of  filth  or  garbage  in  the  city  limits. 

4.  The  Jury  was  permitted  to  view  the  place  where  the  offense  was 

charged  to  have  been  committed,  unaccompanied  by  the  trial 
Judge. 
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CITATIONS. 

Wood  on  Nuisance,  2d  ed.,  sec.  255. 
Kenneday  v.  Commonwealth,  14  Bush,  340. 
Coppage  V.  Commonwealth,  3  Bush,  532. 
Criminal  Code,  sec.  236. 
•     Rutherford  v.  Commonwealth,  78  Ky.,  640  and  643. 

CLIFTON  J.  PRATT,  Attoeney- General,  fob  appeixee. 

1.  The  indictment  must  be  direct  and  certain  as  regards  the  of- 

fense charged,  and  also  the  particular  circumstances  of  the 
offense  charged,  if  they  be  necessary  to  constitute  a  complete  of- 
fense.   Criminal  Code,  sees.  124  and  122. 

2.  A  nuisance  is  public,  when  it  affects  the  right  enjoyed  by  citizens. 

as  part  of  the  pu,bllc.  The  inquiry  is,  whether  the  act  itself  was 
such  and  the  place  was  such,  as  the  natural  effect  thereof,  would 
be  to  annoy  or  offend  all  who  came  within  its  sphere.  Wood's 
Law  of  Nuisance,  76. 

3.  The  rule  is,  that  the  stenches  and  odors,  must  be  simply  ofPensive, 

such  as  to  cause  actual  physical  discomfort.  It  is  not  required 
that  the  odors  be  positively  hurtful  or  unwholesome.  A.  &  E. 
Ency.  of  Law,  vol.  1-6,  952. 

4.  The  city  ordinance  was  not  competent  evidence,  as  the  intent  or 

motive  is  not  a  material  question.  1  Hale  P.  C,  430;  36  Am. 
Rep.,  50«;  10  Am.  Rep.,  184;  18  Minn.,  ?24;  A.  &  E.  Ency.  of 
Law,  vol.  16,  p.  »31. 

5.  The  fact  that  the  trial  Judge  did  not  acpompany  the  jury  to  view 

the  place  where  the  nuisance  was  alleged  to  have  been  commit- 
ted, was  not  prejudicial  to  the  rights  of  the  defendant.  78  Ky., 
639. 

OTHER  CITATIONS. 

Pollock  on  Torts,  324. 

Crim.  Code,  340. 

Cincinnati  R.  R.  Co.  v.  Com.,  80  Ky.,  137. 

Opinion  of  the  coubt  by  JUDGE  PAYNTER — Affirming. 

The  indi-citment  charges  the  citj  of  Newport  with  unlaw- 
fully sufferings  and  permitting  its  employe  and  garbage 
contractor  to  put  large  quantities  of  filth  and  other  of- 
fensive matter — as  dead  ai>imals,  decayed  vegetable  mat- 
ter and  garbage- — upon  a  vacant  lot,  a  portion  of  which 
is  in  the  corporate  limits  of  the  city  of  Newport,  the  lot 
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being  at  the  foot  of  Twelfth  street,  and  near  the  Licking 
river;  that  the  same  remained  on'  the  lot,  and  from*  it 
there  arose  noxious,  deleterious,  and  unhealthy  vapors, 
stenches,  etc.,  to  the  common  nuisance  of  all  persons  in 
that  neighborhood,  etc.  It  is  insisted  on  behalf  of  the 
citj  that  the  indictment  is  defective,  because  it  is  too  un- 
certain and  indefinite  in  describing  the  location  and  area 
of  the  place  of  the  nuisance.  Und'er  section  122,  Cr.  Code 
Prac,  the  indictment  mu«t  contain  a  statenaent  of  the 
facts  constituting  the  offense  in  ordinary  and  concise  lan- 
guage, and  in  sruch  manner  as  to  enable  a  person  of  ordinary 
understanding  to  know  what  is  intended.  Certainly,  there 
can  be  no  trouble  in  finding  the  locality  of  the  lot  upon 
which  the  nuisance  is  charged  to  exist.  It  is  at  the 
foot  of  Twelfth  street,  near  the  Licking  river.  It  would 
seem  that  a  man  with  the  most  ordinary  understanding 
could  find  the  lot.  We  are  of  the  opinion  that  the  lan- 
guage used  is  sufficient  in  d^escribing  the  place  where  the 
nuisance  is  suffered. 

The  court  w^as  of  the  opinion  that  it  wa«  necessary  that 
the  jury  should  view  the  lot  upon  which  it  was  charged 
the  offense  wias  committed.  Thereupon  the  jury  was  or- 
dered to  be  co(nducted  in  a  body,  in  the  custody  of  the 
proper  officer,  to  that  place.  The  judge  did  not  accompany 
the  jury,  and  it  is  urged  that  a  new  trial  should  be  grafted 
on  that  account.  Section  236,  Cr,  Code  Prac,  reads  as 
follows:  "Wihen,  in  the  opinion  of  the  court,  it  is  nee*- 
essary  that  the  jury  should  view  the  place  in  which  the 
offense  is  charged  to  have  been  committed,  or  in  which 
any  other  material  fact  occurred,  it  may  order  the  jury  to 
be  conducted  in  a  body,  in  the  custody  of  proper  officers, 
and  accompanied  by  the  judge,  prisoner,  and  counsel  for 
each  side,  to  the  place,  which  must  be  shown  to  them  by 
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the  judge,  or  by  a  person  appoiiuted  by  the  court  for  that 
purpose.  The  officer®  must  be  sworn  to  suffer  no  perso© 
to  fipeak  to  or  communicate  with  the  jury  on  any  subject 
connected  with  the  trial,  nor  do  so  themselves,  but  shall 
merely  show  the  place  to  be  viewed,  and  return  them  into 
court  without  mmecessary  delay,  or  at  a  specified  time." 
It  appears  that  the  city  could  jiot  have  been  prejudiced 
by  the  failure  of  the  judge  to  have  accompanied  the  jury. 
They  had  nothing  to  do  except  view  the  neighborhood 
which  wa«  claimed  to  be  affected  by  the  nuisance,  and 
the  lot  upon  which  it  is  claimed  it  existed.  The  lot  was 
easily  found,  a«nd  the  neighborhood  which  it  is  alleged  was 
affected  by  the  nuisance  could,  without  trouble,  be  ascer- 
tained; therefore  we  must  hold  that  it  affirmatively  ap- 
pears that  the  city  was  not  prejudiced  by  the  failure  of, 
the  judge  to  accompany  the  jury.  In  Rutherford  v.  Com., 
78  Ky.,  639,  the  defendant  was  on  trial  for  homicide, 
and  the  jury  wa«  directed  to  view  the  place  of  the  kill- 
ing. The  court  held  that  the  judge  and  the  accu-sed  should 
have  been  present;  but,  it  affirmatively  appearing  that 
their  absence  was  not  prejudicial  to  the  defendant,  a  rever- 
sal was  refused. 

It  is  urged  that  the  court  erred  in  not  permitting  the 
city  to  introduce  as  evidence  an  ordinance  providing  a  pun- 
ishment for  maintaining  a  nuisance  in  the  city.  We  are 
unable  to  see  what  bearing  that  ha-s  upon  the  question. 
Here  the  city  is  charged  with  the  offense  of  suffering  and 
permitting  a  nuisance.  The  mere  fact  that  a  citizen  might 
be  punished  for  creating  one  will  not  exonerate  the  city 
for  permitting  and  suffering  one  to  exist.  .We  are  of  the 
opinion  that  no  error  occurred  at  the  trial  which  preju- 
diced the  substantial  rights  of  the  city;  therefore  the 
judgment  is  affirmed. 
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Case  20 — Action  ot  Cathebine  Strauss  Against  City  of  Louisvillic, 
Ac.,  TO  Recoveb  Damages  fob  a  Nuisance — Mabch  29. 

Strau63  V.  Oity  of  Xiouisville,  &c. 

appeai.  fbom  jeffebson  circuit  court,  law  and  equity  division. 
Judgment  fob  Defendant  and  Plaintiff  Appeals.    Affirmed. 
Nuisance — Masteb    and     Sebvant — Independent    Contbactobs— In- 

JUBY  FBOM  MOBTAB  BEDS  IN   StBEET  AND  NEGLIGENT  USE  OF  SaME. 

Held:  1.  It  is  not  a  nuisance  for  a  city  ar  an  abutting  lot  owner  to 
permit  a  contractor  ta  make  mortar  beds  in  the  street  for  the 
erection  of  a  building. 

2.  For  the  negligence  of  a  servant  of  an  Independent  contractor  in 
throwing  a  piece  of  lime  into  a  mortar  bed  in  the  street,  causing 
injury  to  a  passer-by,  the  lot  owner  who  employed  the  contractor 
is  not  liable,  as  the  relation  of  master  end  servant  did  npt  ex- 
ist between  him  and  the  contractor,  the  work  itself  was  not  a 
nuisance,  and  the  injury  did  not  necessarily  result  therefrom. 

BENNETT  H.  YOUNG  and  D.  B.  BAKER  fob  appellant. 

1.  Property  owners  have  no  right,  in  constructing  a  building,  to  so 

obstruct  the  street  or  sidewalk,  as  to  endanger  the  safety  of 
those  passing  along  the  highway.  Matheny  v.  Wolffs,  2  Duval, 
137;  Markham  v.  Baumeister  Bro.,  19  Ky.  Law  Rep.,  308;  Story 
V.  Railway  Co.,  90  New  York,  122;  Kittinger  v.  Railway  Co.,  50 
N.  Y.,  208;  Hume  v.  Mayor,  74  N.  Y.,  264;  Cohen  v.  Mayor,  113 
N.  Y.,  535;  Hudson  v.  Mayor,  &c.,  9  N.  Y.,  163;  Stoors  v.  City  of 
Utlca,  17  N.  Y.,  104;  Davenport  v.  Reichman,  Ac,  37  N.  Y.,  568; 
Brusso  V.  City  of  Buftalo,  9  N.  Y.,  679;  Russell  v.  Village  Canas* 
tota,  98  N.  Y..  496. 

2.  The  petition  alleges  a  state  of  facts  showing  that  defendant,  Hen- 

ning,  carelessly  and  negligently  obstructed  the  street  and  side- 
walk, and  that  the  city  of  Louisville  knew  of  it  and  permitted  it, 
and  the  case  should  have  been  heard  upon  its  merits. 

BYRON  BACON  fob  Kenning  and  H.  L.  STONE,  City  Attobney, 
FOB  City  of  Louisville. 

1.  The  petition  shows  that  Jacob  F.  Meriwether  was  an  independent 
contractor  employed  to  build  a  house  for  defendant,  Henning, 
upon  her  lot,  and  that  the  premises  were  under  his  control  and 
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neither  he  nor  the  premises  were  under  the  control  of  Mrs.  Hen- 
ning  at  the  time  the  injury  complained  of  was  done. 

2.  The  contractor  was  engaged  In  a  legitimate  occupation,  making 

mortar  for  use  in  building  a  house;  it  is  not  averred  that  the 
mortar  bed  was  out  of  place. 

3.  The  averment  that  the  party  engaged  in  mixing  the  mortar,  negli- 

gently caused  a  splash  therefrom  to  strike  her  in  the  eye,  can  not 
make  Mrs.  Henning  liable  when  she  had  no  control  over  ^he 
party  doing  the  work. 

4.  It  is  not  alleged  that  any  injury,  mediate  or  immediate,  resulted 

to  appellant  from  the  alleged  condition  of  the  street  or  pavement, 
and  it  follows  that  the  demurrer  was  rightfully  sustained  to  the 
petition.  Bailey  on  Personal  Injuries,  sees.  2559,  2560;  St.  Paul 
Water  Co.  v.  Ware,  16  Wall.,  566;  Jaggard  on  Torts,  231;  DeFor- 
rest  V.  Wright,  2  Mich.,  368;  Riedel  v.  Moran  Fitzsimmons,  &c., 
(Mich.),  61  N.  W.,  509, 

Opinion  of  the  court  by  JUDGE  BURNAM — Affibmino. 

Appellant  «eek«  a  reversal  of  the  judgment  of  the  low- 
er court  sustaining  separate  demurrers  in  behalf  of  ap- 
I  pellees  to  her  original  and  amended  petition-s.  The  facts 
on  which  she  bases  her  claim  for  recovery,  as  set  up  in 
her  petition,  are  as  follows:  She  says  that  the  defendant 
Henning  was  the  owner  of  a  lot  on  the  east  side  of  Fourth 
street  between  Park  and  Magnolia  avenues,  and  was  erect- 
ing a  residence  thereon,  in  September,  1897,  under  a  con- 
tract with  her  co-defendant  Meriwether;  that  the  pave- 
ment in  front  of  thrs  lot  was  in  a  dangerous  and  unsafe 
condition,  and  that  Meriwether,  in  carrying  out  his  con- 
tract to  erect  the  dwelling  with  the  knowledge  and  con- 
sent of  the  city  of  Louisville  and  Henning,  obstructed  the 
pavement  and  street  in  front  of  the  house  with  beds  for 
mixing  mortar  to  be  used  in  the  erection  of  the  buildings 
so  as  to  create  a  nuisance,  which  continued  some  time 
prior  to  the  time  of  the  accident  to  her;  that  while  she 
was  passing  along  the  pavement  opposite  the  mortar  bede 
a  piece  of  lime  was  carelessly    and    negligently   thrown 
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therein  by  the  agents  of  Meriwether,  a  part  of  which  spat- 
tered into  her  eye,  causing  great  pain  and  suffering.  She 
charges  that  the  mixing  of  this  mortar  was  done  with  the 
knowledge  of  the  city  of  Louisville  and  of  the  defendant 
Henning,  who  well  knew  that  it  was  dangerous  and  un- 
safe to  mix  mortar  on  the  sidewalk,  and  that  it  was  a  nui- 
sance and  menace  to  the  safety  of  (hose  passing  along 
that  street. 

Appellant  seeks  to  charge  appellees  with  responsibility 
for  the  alleged  negligence  of  Meriwether  upon  the  ground 
that  "if  the  ow»ner  of  real  estate  suffers  a  nuisance  to  be 
created  or  continued  by  another,  on  or  adjacent  to  his 
premises,  in  the  pro^ecation  of  a  business  for  his  benefit, 
when  he  has,  the  power  to  prevent  or  abate  the  nuisance, 
he  is  liable  for  an  injury  resulting  therefrom  to  a  third 
person;"  and  we  are  referred,  in  support  of  this  proposi- 
tion, to  the  oases  of  Matheny  v.  Wolffs,  2  Duv.  137,  and 
baumeister  v.  Markham  (Ky.)  39  S.  W.,  844.  It  is  not 
alleged  that .  appellants  injury  was  occasioned  by  sluj  de- 
fect in  the  pavement,  but  that  it  was  entirely  attributable 
to  the  negligence  of  the  servants  of  Merriwether  in  throw- 
ing lime  into  the  mortar  bed  so  as-  to  splash  &  part  of  it  in 
her  eye.  In  both  of  the  cases  referred  to  the  accident 
complained*  of  resulted  from  the  owner  of  real  estate  in  a 
city  employing  contractors  to  excavate  the  pavement  in 
front  of  the  .building,  to  be  used  as  a  part  of  the  cellar, 
and  permitting  the  excavation  to  be  left  at  night  without 
sufficient  lights,  safeguards,  or  barricades  to  warn  pass- 
ers-by of  the  existence  of  the  excavation;  and  it  was  held 
that  such  excavation  rendered  the  street  insecure  and  dan^ 
gerous,  and)  consequently  a  nuisance,  for  which  the  proprie- 
tors were  legally  responsible.  But  we  think  there  is  a 
broad  distinction  between  cases  of  that  class  and  that 
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which  we  have  h^re,  as  it  certainly  can  not  be  regarded 
as  a  nuisance  for  the  city  or  the  owner  of  the  property 
to  permit  a  contractor  to  make  his  mortar  beds  for  the 
erection  of  buildings  abutting  on  the  streets  of  a  popu- 
lous city  in  the  streets  themselves.  Their  occupancy  for 
such  purposes  is  always  temporary,  and  would  seem  to 
be  necessary  for  the  erection  of  building  by  abuttimg  own- 
ers. The  general  rule  is  that,  in  order  to  render  one  per- 
son answerable  for  another's  neglect  or  wrongful  act, 
there  must  exist  between  them  the  relation  of  master 
and  servant,  involving  the  right  of  the  former  to  control 
the  conduct  of,  and  discharge  fix)m  his  service  or  employ- 
ment, the  latter;  and  in  the  well-considered  opinion  in  the 
case  of  Robinson  v.  Webb,  11  Bush,  474,  where  this  ques- 
tion was  carefully  considered,  the  court  held  that:  "Wheqi 
the  relation  of  independent  contractor  exists  as  to  the  use 
of  real  property,  and  the  party  employed  is  skilled  in  the 
performance  of  the  duty  he  undertakes,  and  the  thing  con- 
tracted to  be  done  is  not  in  itself  a  nuisance,  nor  will  nec- 
essarily result  in  a  n-uisance,  the  injury  resulting,  not  from 
the  fact  that  the  work  is  done,  but  trom  the  negligent 
manner  of  doing  it  by  the  contractor  or  his, servants,  the 
owner  calh  not  be  made  to  respond  in  damages.  .  .  , 
A  contrtictor  to  build  a  house  is  not  the  servant  of  the  lot 
owner  and  is  alone  liable  for  injuries  caused  by 
his*  neglect,  or  the  neglebt  of  his  servants."  Bailey 
in  his  work  on  Personal  Injuries  (sections  2559,  2560)^ 
sa^'s:  "When  one  person  employs  another  to  furnish  the 
materials  and  to  do  a  specific  job  of  work  as  an  independ- 
ent contractor,  he  does  not  thereby  render  himself  liable 
for  injuries  caused  by  the  sole  negligence  of  such  con- 
tractor or  his  servafnt.  .  .  .  Where  the  obstruction  or 
defect  caused  or  created  in  the  street  is  purely  collateral 
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to  the  work  contracted  to  be  done,  and  entirely  the  re- 
sult of  the  wrongful  act  of  the  contractor  or  his  workmen, 
the  rule  is  th-at  the  employer  is  not  liable;  but,  where  the 
obstruction  or  defect  that  occasions  the  injury  results,  di- 
rectly from  the  work  which  the  contractor  engaged  and 
was  authorized  to  do,  he  is  equally  liable  to  the  in- 
jured .party.'^  In  the  case  of  De  Forrest  v.  Wright,  2 
Mioh.,  368,  the  court  said:  "A  person  who  has  hired,  a 
contractor  to  cto  certain  work,  and  has  no  immediate  con- 
trol over  the  servants  of  the  contractor,  is  not  liable  to 
a  person  injured  through  the  negligence  of  one  of  such 
servamts.'' 

There  is  no  averment  that  the  injury  to  plaintiff  result- 
ed necessarily  from  the  work  itself,  or  that  appellee  Hen- 
ning  was  negligent  in  the  selection  of  her  contractor,  nor 
does  it  appear  that  she  failed  to  discharge  any  duty  re- 
quired of  her  as  employer  in  connection  with  this  matter; 
and  we  are  of  opinion  that  the  demurrer,  as  to  the  apx)el- 
lees,  was  properly  sustained.  For  the  reasons  indicated, 
the  judgment  is  affirmed. 
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Case  21 — Action  bt  James  Gbiffith  Against  E.  T.  Gbobs  io  Rbooveb 
Personal  Pbopebty — March  29. 


Griffith  V.  Gross. 


appeal  from  FAYETTE   OIRCUIT  COURT. 

Jttdgment  fob  Defendant  and  Plaintiff  Appeals.     Affirmed. 
Lien  fob  Grazing  Cattle — Constitutionality  of  Statute — Notice. 

Held:  1.  Sections  2500  and  2601,  Kentucky  Statutes,  which  gives 
persons  a  lien  on  cattle  for  their  reasonable  charges  for  grazing 
them,  and  authorizing  a  warrant  to  be  sued  out  and  levied  on 
suth  cattle  for  such  charges  are  not  unconstitutional. 

2.  Notice  Is  not  required  to  be.  given  before  sale  of  the  property, 
where  one  has  actual  notice  that  his  property  has  been  seized 
under  such  warrant. 

L.  J.  MOORE,  Attorney  for  appellant. 

1.  No  Judge  or  justice  can  issue  an  execution  against  the  property  of 

another,  without  summoning  him  to  appea'r  in  court,  and  giving 
him  an  opportunity  to  show  whether  or  not  he  owes  the  debt. 

2.  This  case  differs  from  a  distress  warrant  issued  under  landlord's 

lien  law,  against  his  tenant,  because  in  that  case  the  cattle  arre 
in  the  tenant's  possession,  and  he  has  actual  notice  when  they 
are  taken. 
2.  Sections  2500,  2501,  and  2502  of  the  Kentucky  Statutes,  under 
which  (his  proceeding  was  had,  are  in  violation  of  both  the 
State  and  Federal  Constitution,  because  tfcey  attempt  to  provide 
for  the  taking  of  the  property  of  another  without  "due  process 
of  law." 

CITATIONS. 

Ky.  Stats.,  sees.  2600,  2501,  2502  and  4149. 
Clark  v.  Mitchell.  64  Mo.,  &64. 
Taylor  v.  Porter,  4  Hill,  N.  Y. 

W.  P.  KIMBALL  FOR  appellee. 

1.  The  collection  of  rent  by  the  ancient  summary  process  of  distress 
has  never  been  held  to  be  a  taking  of  property  "without  due  pro- 
cess of  law." 
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t 
2   The  statute  in  this  casie  provides  an  ample  remedy  for  any  abuse 

of  the  summary  process,  and  this  is,  "dua  process  of  law." 
Opinion  of  the  coubt  by  JUDGE  HOBSON — Affirming. 

Section  2500  of  the  Kentucky  Statutes  gives  all  persons 
feeding  or  grazing  cattle  for  compensation  a  lien  upon 
the  cattle  for  their  reasonable  charges  for  feeding  or 
grazing  them,  subject  to  the  limitations  and  restrictions 
provided  in  the  case  of  a  landlord's  lien  for  rent.  Sec- 
lion  2501  authorizes  a  warrant  to  be  sued  out,  directing 
the  proper  oflicer  to  levy  upon  and  seize  the  cattle  for  the 
amoutit  due,  wi^h  interest  and  cost;  and  section  2502  re- 
quires the  proceedings  under  the  warrant  to  be  in  all 
respects  the  same  as  in  cases  of  distress  for  rent.  Under 
these  provisions  R.  L.  Evans  sued  out  a  warrant  for  thir- 
tj-four  dollars  and  fifteen  cents  for  feeding  and  grazing 
fifteen  hogs,  the  property  of  appellant.  The  warrant  was 
levied  by  the  sheriff  on  the  hogs,  and  thereupon  appellant 
brought  this  action  to  recover  them  from  appellee,  the 
sheriff,  on  the  ground  that  the  statutes  above  referred  to 
are  unconstitutional. 

The  statute  only  gives  a  lien  on  cattle  put  out  by  the 
owner  to  be  fed.  The  creation  of  such  a  lien  is  a  valid 
exercise  of  legislative  power,  and,  when  appellant  put 
his  hogs  out  to  be  fed  he  did  so  with  notice  that  he  there- 
by created  a  lien  on  them  for  their  feeding.  Such  a  lien 
stands  on  the  same  plane  as  a  mechanic's  lien,  or  the  com- 
mon law  lien  of  an  artisan  on  things  left  with  him  for  re 
pair.  The  landlord's  lien  and  right  to  distrain  for  it  are 
as  old  as  the  common  law.  The  constitutionality  of  our 
statute  on  distress  for  rent  was  upheld  by  this  court  in 
Burket  v.  Boude,  3  Dana,  209,  and  Garnett  v.  Jennings, 
(Ky.),  44  S.  W.,  382.     See  Blanchard  v.  Raines,  20  Pla., 
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467,  for  a  full  discussion  of  the  subject.  The  lien  of  the 
farmer  for  his  grass  eaten  by  the  stock  placed  with  him 
to  be  grazed  is,  in  substance,  only  a  lien  for  the  use  of 
his  land,  and  is  sustained  by  the  same  reasons  of  public 
policy  as  the  landlord's  lien  for  rent.  Our  statutory  pro- 
ceeding in  case  of  distress  is  less  rigorous  than  the  com- 
mon law  mode.  The  lawmaking  power,  which  created  the 
lien  in  favor  of  the  farmer  on  the  cattle  grazed  by  him, 
had  clearly  the  right  to  prescribe  how  this  lien  might  l>c 
-enforced.  At  common  law  all  such  liens  were  enforc^^d 
hy  the  party  in  whose  favor  they  existed,  without  any 
legal  process;  and  while  it  is  true  that  by  statute  in  this 
State  liens  are  now  required  ordinarily  to  be  foreclosed 
by  judicial  proceedings,  this  statute,  like  all  others,  is 
subject  to  the  will  of  the  Legislature,  and  in  creating  the 
lien  for  grazing  stock  it  had  to  determine  what  was  the 
l)est  way  lo  enforce  it.  Ordinary  judicial  foreclosure 
^ould  have  been  attended  with  too  much  cost  and  delay, 
and  some  summary  process  was  necessary.  By  section 
2310,  Kentucky  Statutes,  the  defendant  in  the  warrant 
may  replevy  the  debt  for  three  months,  or  by  section 
653  of  the  Code  of  Civil  Practice  he  may  give  a  bond  se- 
curing the  payment  of  the  amount  due,  and  thereby  dis- 
charge the  levy.  We  fail  to  see  that  these  provisions  do 
not  fully  protect  the  rights  of  the  owner,  or  that  any  un- 
constitutional guaranty  is  thereby  denied  him,  for  the 
reason  that,  when  he  put  his  stock  out  to  be  grazed,  he 
did  so  with  full  knowledge,  not  only  that  a  lien  was  there- 
by created  on  them,  but  that  it  might  be  enforced  as  pro- 
vided  in  the  statute.  If  a  pledge  is  not  redeemed,  the 
pledgee  may  sell  it;  and  it  .has  never  been  supposed 
that  this  procedure  violates  any  constitutional  right  of 
the  pledgor.    We  are  unable  to  see  any  solid  distinction 
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between  this  and  the  statutory  lien  in  the  case  before  ua, 
when  enforced  in  the  manner  pointed  out  by  the  statute, 
with  reference  to  which  both  the  parties  contracted  when 
the  stock  were  put  out  to  be  grazed.  See  Pennoyer  \\ 
Neff,  95  U.  S.,  714,  (24  L.  Ed.,  565.)  Appellant,  however, 
having  actual  notice  that  his  stock  had  been  seized,  is  not 
really  in  a  position  to  raise  the  question  argued  by  hlft 
counsel  as  to  the  necessity  of  notice  to  him  of  the  pro- 
ceeding before  a  sale  of  his  property.  Judgment  affirm* 
ed. 

Judges  White,  DuRelle  and  Ouflfy  dissenting. 

Petition  for  rehearing  filed  by  appeUant  and  overruled. 


Case  22 — Action  of  James  E.  Brown  Against  Levy  Bbos,  Ac,  fob 
Pebsonal  Injuries — Mabch  29. 


Brown  v.  Levy,  &c. 


appeal    FBOM    JEFFERSON    CIRCUIT    COURT,    EQUITY    DIVISION. 

Judgment  for  Defendants  and  Plaintiff  Appeals.    Reversed. 

LiABiLiTT  OF  Master  for  Injury  to  Servant  by  Negligence  of  In- 
competent Fellow  Servant, 

Held:  Where  the  master  has  notice  of  the  incompetency  of  a  ser- 
vant, and  promises  a  fellow  servant  to  remove  him  and  put  a 
competent  man  in  his  place,  he  Is  liable  for  an  injury  thereafter 
done  by  the  negligence  of  such  incompetent  servant  to  a  fellow 
servant,  provided  such  a  time  had  not  elapsed  after  the  promise 
as  to  preclude  all  reasonable  expectation  that  the  promise  would 
be  kept. 

S.  F.  J.  TRABUB  and  MATT  O'DOHERTY,  Attorneys  for  appel- 
lant. 

1.  It  is  the  duty  of  the  master  to  furnish  hie  servant  with  proper 
appliance  for  the  execution  of  his  work,  and  to  associate  with 
him  competent  co-emptoyea. 
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2.  Where  a  master  has  expressly  promised  to  repair  a  defect,  the 
servant  can  recover  for  an  injury  caused  thereby  toithin  8uch  a 
period  of  time  after  the  promise,  as  it  would  be  reasonable  to 
allow  for  its  performance;  and  the  aam^  principle  applies  to  a 
case  where  the  master  promises  to  discharge  an  incompetent 
servant,  "but  fails  to  do  so,  and  a  felloto  servant  is  injured  by  the 
acts  of  the  incompetent  servant  Shearman  &  Redfleld  on  Neg. 
(5  Ed.),  sec.  215;  Lanlng  v.  N.  Y.  C.  R.  Co.,  49  N.  Y.,  521;  Hough 
V.  Texas  Pacific  R.  R.,  100  U.  S.,  25;  Breckinridge  Company  v. 
Hicks,  15  Ky.  Law  Rep.,  143.  ' 

ZACK  PHELPS,  AttorBtey  for  appellee. 

1.  There  is  a  vast  difference  between  the  question  of  "dafectlYe  ma* 
chinery  and  that  of  a  negligent  or  inefficient  fellow  senrant." 
Wood  on  Master  and  Servant,  chap.  16;  Story  on  Agency  (9  Ed.), 
«ec.  453;  2  Thompson  on  Negligence,  chap.  20;  2  Thompson  on 
Negligence,  p.  974;  O.  &  M.  R.  R.  v.  Colloran.  73  Ind.,  261;  5th 
Am.  &  Eng.  R.  R.  Cases,  554;  Bogenshutz  v.  Smith,  84  Ky.,  336; 
Kelly  V.  Barber  Asphalt  Co.,  93  Ky.,  364;  11  Bush,  p.  81,  Sulli- 
van's Admr.  v.  Lou.  Bridge  Co.;  Hough  v.  Texas  Pacific  R.  R. 
Co.  100  U.  S.,  26.  • 

QPI1TI0I7  OF  THE  COURT  BY  JUDGE  WHITE^— Reversh^o. 

The  appellant  brought  this  action  for  damages  for 
personal  injuries  received  while  in  the  employ  of  appel- 
lees. It  is  charged  in  the  petition  that  appellant  was 
employed  to  overhaul  and  repair  the  elevator  in  use  in 
appellees'  buildings  and  in  such  employment  it  was  neees- 
.sary  for  appellant  to  have  an  assistant;  that  appellees 
employed  as  such  assistant  one  Neece;  and  that  by  rea- 
son of  the  carelessness  and  negligence  of  Neece,  while 
lie  and  appellant  were  engaged  in  the  repair  of  the  eleva- 
tor, api>ellant  was  injured,  and  for  that  injury  a  recovery 
is  sought.  It  is  alleged  as  a  ground  of  recovery  that  in 
selecting  and  employing  the  assistant,  Neece,  appellees 
failed  to  exercise  ordinary  or  any  care,  and  that  appel- 
lees knew  when  Neece  was  employed  that  he  was  care- 
less and  negligent,  yet  employed  him,  and  for  this  negli- 
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genee  in  the  employment  of  Neece  appellees  were  liable. 
To  this  petition  a  demurrer  was  sustained.  Appellant 
filed  an  amendment,  in  which  it  is  pleaded  ^^that  a  short 
time  before  his  injuries  in  his  petition  set  out,  becoming 
aware  of  said  Harry  Neece's  unfitness  and  incompetency, 
he  (plaintifip)  complained  thereof  to  the  defendants,  gave 
them  express  notice  of  said  Neece's  unfitness  an<^' incom- 
petency for  said  employment,  and  said  defendants  then 
and  there  promised  this  plaintiff  that  they  would  in  a 
short  time  thereafter  remove  said  Neece,  and  associate 
with  plaintiff  in  their  said  service  a  competent  and  skill- 
ed workman.  Plaintiff  says  that  he  relied  upon  the 
promise  and  assurance  so  given  to  him  by  the  defend- 
ants, and  so  remained  and  was  in  their  service,  in  reli- 
ance upon  their  said  promise  and  agreement,  at  the  time 
of  his  injury  in  'his  petition  complained  of."  The  amend* 
inent  then  reiterates  the  allegation  that  he  was  injured 
by  the  negligence  of  Neece,  and  seeks  a  recovery  because 
of  the  negligence  of  appellees  in  retaining  Neece  after  the 
notice  and  promise  above.  To  the  petition  as  amended 
a  demurrer  was  sustained,  and  the  petition  dismissed. 
From  that  judgmipnt  this  appeal  is  prosecuted.  In  Wood, 
Master  &  Servant,  section  420,  it  is  said:  "Negligence  on 
the  part  of  the  master  i«  not  to  be  presumed  from  the  neg- 
ligence of  the  servant,  but,  in  order  to  render  him  liable 
for  injuries  sustained  by  one  servant  from  the  negligence 
of  another,  some  sort  of  negligence  on  the  part  of  the 
roaster,  either  in  the  employment  or  retention  of  the  ser- 
vant, must  be  shown."  (Italics  ours.)  Again,  section 
423:  "The  employe  must  be  incompetent,  and  the  master 
guilty  of  negligence  in  his  employment  or  retention  [ital- 
ics ours],  or  no  liability  can  be  predicated  of  his  acts; 
and  the  same  is  true  if  the  servant  injured  has  the  same 


Digitized  by 


Google 


1 


166  KENTUCKY  REPORTS.  [Vol.  108 

J  Brown  v.  Levy,  &c. 

knowledge,  or  mean($  of  knowledge,  of  his  nnskillfulness 
as  the  master  has."  In  Shear.  &  R.  Neg.  (5th  Ed.),  sec- 
tion 215,  it  is  said:  ^*There  is  no  Jonger  any  doubt  that, 
where  a  master  has  expressly  promised  to  repair  a  defect 
the  servant  does  not  assume  the  risk  of  an  injury  caused 
thereby  within  such  a  period  of  time  after  the  promise 
as  would  be  reasonably  allowed  for  its  performance, 
or,  indeed,  within  any  period  which  would  not  pi^« 
dude  all  reasonable  expectation  that  the  promise  might 
be  kept.  And  tlve  same  principle  applies  to  a  case  where 
the  fTMster  premises  to  a  servojiit  to  discharge  an  incompetent 
fellow  servant^  hut  fails  to  do  so,  and  tlve  former  servant  is 
thereby  injured,  or  where  a  servant,  apprehending  a  par- 
ticular danger,  makes  it  known  to  the  master,  who  as- 
sures him  he  will  provide  against  it."  (Italics  ours.) 
The  rule  as  to  defective  appliances,  as  stated  by  Shear- 
man &  Redfield,  has  repeatedly  been  recognized  by  this 
court.  Breckinridge  Co.  v.  Hicks,  94  Ky.,  362,  [22  S.  W., 
554],  and  cases  there. cited.  The  reason  jof  the  rule  is 
that  while  the  employe  is  held  to  assume  the  ordinary 
risks  and  hazards  of  the  business  in  which  he  is  engaged 
and  this  includes  ordinary  breakages  or  mishaps,  where 
a  defect  is  known  to  the  employer,  and  a  promise  is  given 
to  the  employe  to  remedy  the  defect,  for  the  time  being — 
a  reasonable  time — the  employer  is  to  be  held  to  have 
assumed  special  responsibility  for  that  defect,  and,  if  in- 
jury is  caused  thereby,  the  employer  will  be  liable,  for  this 
is  not  one  of  the  risks  assumed  by  the  servant,  but  was 
especially  assumed  by  the  master.  We  are  of  opinion 
that  the  same  rule  applies  to  the  negligence  of  a  fellow 
servant.  A  servant  ordinarily  assumes  the  risks  of  the 
negligence  of  a  fellow,  but  when  the  attention  of  the 
master  is  called  to  such    negligence,    and    complaint     is 
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made,  and  the  master  promises  to  replace  the  negligent 
servant,  for  the  time  being — a  reasonable  time — the  mas- 
ter assumes  the  risk  of  an  injury  by  reason  of  the  negli- 
gence of  that  servant.  A  servant  can  not  be  held  to  as- 
sume the  risk  of  injury  by  the  negligence  of  a  fellow  ser- 
vant after  a  complaint  of  that  very  thing,  and  after  a 
promise  by  the  master  to  remedy  the  matter  or  remove 
the  servant,  unless  the  servant  complaining  were  to  con- 
tinue at  work  with  such  incompetent  servant  after  such 
time  as  would  preclude  all  reasonable  expectation  that 
the  masters  promise  would  be  kept.  We  are  of  opinion 
that  the  petition  as  amended  states  a  cause  of  action 
under  this  rule  of  law.  The  demurrer  thereto  should 
have  been  overruled.  Judgment  reversed,  and  cause  re- 
manded for  proceedings  consistent  herewith.        \ 


Cass  28 — ^Action  bt  John  H.  Stuabt  Against  Hendebson  Tbust  Ck)., 
Ac.,  to  Recover  Damages  fob  the  Loss  of  Insubance  on  Pbo- 

FEBTT,   ReSIJL,TIN0   FBOM   NiDQUGENCE  OF  DEFENDANT — MaBCH   29. 

Henderson  Trust  Oo.  v.  Stuart. 

APPEAL    FBOM     HENDESSON     CIBCUIT    COUBT. 

Judgment  fob  Plaintiff  and  Defendant  Appeals.    Affibmed. 

|108 

Failube  to  Have  Insubance  Company  to  Extend  Vacancy  Pebmit —        |129 
Liability  Thebefob — When  Negligence  Is  a  Question  fob  the 

CoUBT. 

Held:  1.  It  Is  the  duty  of  an  executor  or  trustee  to  preserve  the  es- 
tate In  his  hands  and  protect  it  from  loss,  and  he  is  held  to  such 
care  in  the  management  of  the  estate,  as  a  competent  person 
would  ordinarily  exercise  under  like  circumstances  in  reference 
to  his  own  affairs. 

2.  In  this  case  all  that  was  necessary  on  the  part  of  the  defendant 
to  keep  the  policy  alive,  was  to  have  the  "vacancy  permit"  ex- 
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tended,  and  Its  failure  to  do  this  manifest  duty  was  negligence, 
,and  It  ie  liable  for  the  injury  resulting  therefrom. 
3.  Negligence  is  a  question  for  the  court  where  the  facts  are  admit- 
ted or  established  by  undisputed  testimony. 

TEAMAN  A  YEAMAN  fob  afpellakts. 

(No  brief  in  record.) 

MONTGOMERY  &  MBRRITT  for  APPKLLEae. 

1.  It  is  alleged  in  the  petition  and  not  denied  in  the  answer  by  the 

defendant,  Henderson  Trust  Co.,  that  an  agreement  was  made  for 
the  extension  of  the  vacancy  permit  after  the  expiration  of  tlie 
thirty  days,  but  the  defendant.  Trust  Co.,  did  not  apply  for  it, 
and  that  it  would  have  been  granted  if  it  had  been  applied  for. 

2.  No  ordinarily  prudent  person  would  have  neglected  his  own  affairs 

to  such  an  extent.  Trustees  are  expected  to  act  on  the  same 
principles  which  govern  cautious  and  prudent  men  in  the  trans- 
action of  their  own  affairs.  Am.  &  Eng.  Ency.,  vol.  27,  p.  146; 
Leitchfield  v.  White,  57  A.  D.,  536  (N.  Y.);  60  A.  D^  384  (Wis- 
consln);  Brill  v.  Stokes*  Leading  Cases  In  Equity,  vol.  2,  part  11, 
p.  985;  American  Notes  by  F.  M.  Dlckerson;  Caledonian  Ins.  Co. 
V.  Cook,  41  S.  W.  R.,  230;  Colebrook  on  Collateral  Secniities.  sec. 
90;  Andrews  v.  U.  C.  L.  I.  Co.,  44  S.  W.  Rep.,  610;  7  Bush,  216; 
Am.  &  Eng.  Ency.,  vol.  27,  p.  146. 

Opinion  of  the  coubt  by  JUDGE  BURNAM — ^Affibming. 

The  first  error  relied  on  bv  appellant  for  ,a  reversal 
of  the  judgment  rendered  against  it  in  the  trial  court  is 
that  the  court  erred  in  overruling  its  general  d-emurrer 
to  the  petition  of  appellee.  The  petition  sei:s  forth,  in 
substance,  that  Mrs.  Stuart  sold  a  house  and  lot  to  Mary 
n.  Berner,  and  took  notes  for  the  purchase  money,  retain- 
ing a  lien  for  their  payment,  and  that  under  the  contract 
of  sale,  as  further  security  for  the  purchase  money,  Mrs. 
Berner  insured  the  house  againsst  loss  by  fire  in  the  sum 
of  |2,000,  and  had  the  policy  mad'e  payable  to  Mrs.  Stuart 
as  her  interest  might  appear;  that,  shortly  after  the  sale, 
Mrs.  Berner  died,  and  that  appellant,  the  Henderson  Trust 
Company,  qualified  as  her  administrator  with  the  will  an- 
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nexed,  and  al«o  as  guardian  of  Marj  Wilke,  tlie  devisee 
of  the  house  and  lot.  under  the  will  of  Mrs.  Berner,  and 
that  it  took  poseession  of  the  property,  and  also  of  the 
policy  of  insurain-ce,   under  an  agreement   with  appellee 
that  it  would  look  after  both;  that  the  house  became  va- 
cant,    in     violation     of     the     terms     of     said      policy, 
and,   to   prevent    voidance    of    the    policy,     the    appel- 
lant procured  from  the    insurance  company  on  the    1st 
day  of  April,  1896,  a  "\ticancy  permit"  for  thirty  days, 
a©d  it  is  alleged  that  the  insurance  company  agi^ed  that 
if  the  property  was  still  vacant  at  the  expiration  of  the 
thirty  day«  the  permit  would  be  extended  for  an  addition- 
al thirty  days  upon  application;  that  the  house  was  still 
vacant  at  the  expiration  of  the  "vacancy  permit,"  but  that 
the  appellairit  neglected  to  ask  for  or  to  procure  an  exten- 
sion thereof,  and  that  in  fourteen  days  after  the  expira- 
tion of  the  thirty  days  allowed  the  house  was  burned,  and 
became  a  total  loss;  that  the  appellant  trust  company  sued 
the  insuraoice  company,  making  appellee  a  party  defend- 
ant, and  that  recovery  was  defeated  on  the  ground  that 
"the   policy   had  become   void   by   reason   of   the   afore- 
said vacancy."     And  it  is  insisted  that  appellant  was  negli- 
gent in  permitting  the  house  to  remain  vacant,  and  in  fail- 
ing to  ask  for  an  extension  of  the  "vacancy  permit,"  and 
tliat  it  is  liable  for  the  damages  accruing  by  reason  of 
such  negligemee. 

It  is  insisted  for  appellant  that  the  allegations  of  the 
petition  are  insufficient  to  sitpport  a  cause  of  action,  be- 
cause there  is  no  allegation  therein  that  the  insurance 
company  was  under  any  obligation  to  odrrj  the  insurance 
while  the  property  was  vacant,  or  to  have  granted  a  re- 
quest for  an  additional  "viicancy  permit"  if  it  had  been 
made;  that,  under  the  averments  of  the  petition,  the  in^ 
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surance  company  was  under  no  legal  obligation  to  have  ex- 
tended the  "vacancy  permit/'  even  if  it  had  been  applied 
for;  and  that  a  recovery  should  not  be  permitted  upon 
a  mere  speculation  or  surmise  as  to  what  it  might  have 
done  gratuitously  if  application  had  actually  been  made 
to  it. 

It  is  the  duty  of  an  executor  or  trustee  to  preserve  the 
estate  iin*  his  hands,  and  to  protect  it  from  loss,  and  he 
has  ordinarily  the  power  to  do  whatever  may  be  neces- 
sary for  that  purpose.  While  he  is  not  the  guarantor  of 
the  safety  of  the  property,  he  is  held  to  such  care  in  the 
management  of  the  estate  as  a  competent  person  would 
ordinarily  exercise  uinder  the  same  circumstances  in  refer- 
ence to  his  own  aflEairs  (see  Mesemore  v.  Stone,  6  Ky.  Law 
Rep.,'  596;  11  Am.  &  Eng.  Emc.  Law  [2d  Ed.]  p.  944);  and 
the  Henderson  Trust  Company  owed  the  same  duty  to 
protect  the  property,  and  preserve  it  from  injury  and  de- 
struction, that  a  careful  person  would  ordinarily  have  ex- 
ercised under  the  same  circumstances  if  the  property  had 
belonged  to  him.  There  is  no  statute  in  this  State  which 
requires  an  executor  to  insure  real  estate  in  his  hands 
against  loss  by  fire,  and  the  failure  to  take  out  such  in- 
surance is  not  necessarily  such  negligence  as,  in  case  of 
loss,  will  render  the  executor  or  trustee  liable  for  its 
value,  but  is  a  question  to  be  determined  from  the  facts 
of  each  particular 'ca«e;  and  the  cost  of  the  insurance,  the 
value  of  the  property,  its,  liability  to  destruction  by  'fire, 
and  whether  or  not  the  executor  had  money  in/  his  hands 
that  could  have  been  used  for  that:  purpose,  are  Jthe  car- 
dinal elements  to  be  considered. 

But  in  this  case  no  money  was  needed.  The  insurance 
had  already  been  paid,  and  all  that  was  necessary  on  the 
part  of  the  defendant  to  keep  the  policy  alive  was  that  it 
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should  have  made  application  to  the  insurance  company 
for  the  extension  of  the  "vacancy  permit";  and  it  seems 
to  us  that  the  failure  of  the  appellant  to  make  such  ap- 
plication was  such  negligence  in  the  care  of  the  property 
as  to  make  it  liable  for  the  imjury  resulting  therefrom. 
In  the  answer  filed  by  the  Henderson  Trust  Company  there 
is  no  denial  of  the  averments  of  the  petition  that  the 
"vacancy  permit"  would  have  been  extended  upon  applica- 
tion, and  that  no  application  or  effort  was  made  to  get 
same  done;  and  the  president  of  the  company  frankly  ad- 
mits in  his  testimony  that  the  failure  to  make  applica- 
tion for  the  extension  of  the  "vacancy  permit"  was  due  to 
an  oversight  of  the  clerk  in  the  compjiny's  office  who  had 
charge  of  these  matters.  The  demurrer  was,  therefore, 
properly  overruled. 

Negligence  or  the  absence  of  care  is  always  a  question 
of  fact  foi^  the  jury  when  there  is  a  reasonable  doubt  as 
to  the  facts  or  inferences  to  be  drawn  from  them;  but, 
when  the  facts  are  either  admitted  or  established  by  un- 
dispufted  testimony,  it  is*  the  duty  of  the  court  to  declare 
the  law  applicable  to  them.  See  Field,  Neg.  section  519; 
Eailway  Co.  v.  Wallace,  101  Ky.  637,  (42  S.  W.  744),  (43  S. 
W.  207).  In  this  case  we  have  these  facts  admitted  in  the 
pleadings:  That  appellant,  as  executor,  took  charge  of  the 
policy  of  insurance  and  property,  and  it  became  vacant  in 
violation  of  the  provision  of  the  policy;  that  a  vacancy  per- 
mit was  granted  for  thirty  days,and  the  insurancre company 
agreed  that  it  would  be  extended  upon  application  at  ex- 
piration if  desired;  and  that  this  application  was  not  made 
on  account  of  the  oversight  and  negligemce  of  the  appel- 
lant company;  and  that  the  property  was  destroyed,  and 
the  loss  of  the  insurance  was  directly  attributable  to  such 
negligence.    Under  these  circumstances  we  think  it  was 
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the  duty  of  the  court  to  declare  as  a  matter  of  law  that 
appellant  had  not  exercised  such  care  in  the  management 
of  this  property  as  a  competent  person  would  ordinarily 
have  exercised  und^r  the  same  circumstances  with  refer- 
ence to  his  own  property.  This  is,  in  substance,  the  effect 
of  the  instruction  given  in  this  case,  and  upon  the  whole 
facts  we  are  of  the  opinion  that  appellant  ha-s  not  been^ 
prejudiced.    The  judgment  io  affirmed. 


Case  24 — Action  bt  Joon  Pembod*s  Adhb.  v.  L.  ft  N.  R.  R.  Co.  to 
Recover  Damages  for  the  Death  of  PLAmTiFF*s  Intebtatb— 
March  29. 

L.  &  N.  R.  R.  Oo.  V.  Penrod's  Admr. 

appeal  from  HOPKINS  CIRCUIT  COURT. 
JUIXIMBNT   FOR  (PLAINTIFF   AND    DEFENDANT   APPEALS — ^ReVBBSED. 
LlABIUTY   FOB  FRIGHTENING    TEAMS   BT  NOISES — RECOVERY   FOB   NbQLI- 

GENCE   Not  Alleged — Failure  to  Give   Signals — Ck)NTBiBUTOBT 
Negligence. 

Held:  1.  It  was  error  to  submit  to  tlie  Jury  the  question  of  negU* 
gence  in  failing  to  give  proper  signals  of  the  approach  of  defend- 
ant's train,  in  a  case  where  the  specific  negligence  charged  in  the 
petition,  was  loud  and  unnecessary  noises  from  the  whistle  and 
escaping  steam,  which  frightened  Intestate's  team  and  caused  it 
to  run  oft  and  kill  him. 

2.  Defendant's  servants  in  charge  of  its  train,  owe  no  duty,  to  one 
who  is  in  charge  of  a  team  on  premises,  near  its  track,  to  avoid 
customary  and  proper  noises  in  the  operation  of  the  train,  until 
they  saw  his  danger. 

8.  It  was  the  duty  of  appellant  in  running  its  trains  through  the 
city,  to  give  the  signals  required  by  laiP7  of  its  approach  to  the 
street  crossing,  and  although  the  decedent  was  not  using  the 
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crossing,  he  had  the  right  to  rely  on  these  signals  being  given. 
Whilst  this  is  not  the  'rule  In  the  country,  a  Just  regard  for 
human  life,  requires  that  it  should  be  observed  in  cities. 

4.  If  the  decedent  had  been  cautioned  that  Ills  team  would  likely  be 

frightened  on  the  approach  of  the  train,  &nd  knew  it  was  about 
train  time  when  the  accident  occurred,  and  wr&ppe<]  the  lines 
around  the  front  of  his  wagon  and  got  in  the  back  part  of  it 
and  was  shoveling  the  coal  rapidly  in  the  coal  house  when  the 
train  came  up,  he  was  guilty  of  contributory  negligence  and 
can  not  recover. 

5.  If  decedent  knew  of  the  approach  of  the  train  there  can  be  no 

recovery  on  the  ground  that  the  signals  of  its  approach  were  not 
given. 

B.    D.   WARPIBLD,    M.   K.    GORDON,   H.    W.    BRUCE    and   B.   W. 

HINES    FOR    APPKXANT. 

A.  J.  WADDELL,  JOSEPH  H.  LEWIS  and  W.  H.  HOLT  FOB  APPBL* 

LEE. 

(No  briefs  in  the  record.) 
Opinion  of  the  coubt  by  JUDGE  HOBSON — Revebsing. 

Appellee  filed  this  action,  as  the  administrator  of  John 
Penrod,  to  recover  of  appellant  damages  for  the  loss  of 
the  life  of  his  intestate  by  reason  of  alleged  negligence 
on  its  part.  The  facts  are  that  the  intestate  was  shovel- 
ing coal  out  of  a  wagon  into  a  coal  house.  The  wagon 
was  standing  in  a  fenced  passwaj,  running  parallel  with 
the  right  of  way,  and  adjoining  it,  in  the  city  of  Madison- 
Tille.  While  he  was  thus  shoveling  coal,  a  freight  train 
came  up,  and,  passing  by  him,  stoppec^  near  a  street  cross- 
ing a  few  feet  away.  It  then  let  off  steam,  and,  having 
given  the  backing  signal  by  three  blasts  of  the  whistle, 
proceeded  to  back  in  on  another  track.  The  team  hitched 
to  the  wagon,  which  the  intestate  was  unloading,  took 
fright,  and  ran  off.  When  the  wagon  was  stopped,  he  was 
found  lying  in  it,  with  his  neck  broken. 

It  is  insisted  that  the  appellant  is  liable — First,  be- 
cause there  was  negligence  in  letting  off  steam  and  blow- 
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ing  the  whistle,  causing  the  team  to  take  fright,  when  the 
team  could  be  seen  near  the  right  of  way,  and  there  was 
reason  to  anticipate  that  this  would  frighten  them;  sec- 
ond, because  the  train  came  up  quietly,  and  without  proper 
signals  of  its  approach,  so  that  the  intestate  was  without 
warning  of  the  danger. 

Appellant  <*ontends  that  the  second  ground  of  complaint 
was  not  alleged,  and  therefore  should  not  have  been  sub- 
mitted to  the  jury  as  the  basis  of  recovery.  This  is  the 
first  question  to  be  determined  on  the  appeal.  The  ma- 
terial part  of  the  petition  is  in  these  words:  "Plaintiff 
says  that  on  March  9,  1898,  in  this  county,  said  Penrod 
was  killed  by  the  gross  negligence  of  the  defendant's 
agents  and  servants  in  the  running,  management,  and  op- 
eration of  its  engines  and  cars;  that  defendant's  track 
crossed  Broadway  street,  in  the  city  of  Madisouville  (then 
a  city  of  some  4,000  inhabitants),  and  said  street,  being 
then  one  of  the  most  important  streets  of  said  city,  was 
then  largely  and  habitually  used,  with  the  knowledge  of 
the  defendant,  daily,  by  multitudes  of  pedestrians,  teams, 
and  vehicles,  and  that  the  coal  house  of  a  private  residence 

was  then  situated  very  near  said  street,  to-wit, feet 

therefrom,  and  very  near  said  track,  to-wit, feet  there- 
from, and  within  feet  from  said  crossing,  and  sepa- 
rated from  said  track  by  a  private  roadway  leading  from 
said  street  by  said  coal  house,  and  adjoining  defendant's 
roadbed,  and  that  persons  with  teams,  hauling  coal  to 
and  placing  it  in  said  coal  house,  necessarily  and  right- 
fully used  such  private  way;  that  such  coal  house  and 
private  way  have  so  existed  and  been  continuously  so  used, 
with  the  knowledge  of  the  defendant,  for  more  than  thirty 
years,  and  prior  to  the  purchase  or  building  of  the  rail- 
road; that  there  was  nothing  to  obstruct  the  view  of  said 
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coal  house,  and  of  persons  and  teams  delivering    coal 

there,  from  the  said  railroad  track  northward  for 

yards,  nor  southward  for  yards,  and  that  a  person 

with  a  team  delivering  coal  into  said  coal  house,  or  in  said 
private  way,  was  necessf^rily  in  full  view  from  trains  ap- 
proaching from  the  north  for  a  distance  of yards  that 

said  John  Penrod  was  oi>  said  day,  with  wagon  and  team, 
rightfully  in  said  private  way  at  said  coal  house,  delivering 
coal  there,  as  was  his  duty,  when  the  defendant's  agents 
and  servants  in  charge  of  an  engine  and  cars  approaching 
from  the  north,  so  negligently  and  carelessly  ran,  man- 
aged, and  operated  said  Engine  and  cars,  and  so  negligently 
caused  said  engine  and  cars  to  make  loud  and  unneces- 
sary noises,  and  so  negligently  caused  and  suffered  large 
quantities  of  steam  to  escape  from  said  engine  when  it 
was  near  to  said  team,  which  escape  of  steam  was  unnec- 
essary, and  at  an  improper  time  and  place,  and  was  or- 
dinarily calculated  to  frighten  teams,  that  they  caused  said 
team  to  take  fright  and  run  away,  whereby  said  John 
Penrod  was  instantly  killed  and  so  plaintiff  says  that  the 
de^th  of  John  Penrod  then  and  there  resulted  from  an  in- 
jury inflicted  by  the  gross  negligence  of  defendant,  where- 
by plaintiflf  has  been  damaged  in  the  sum  of  twenty-five 
thousand  dollars."  In  addition  to  the  above,  appellee  filed 
an  amended  petition,  which  is  as  follows:  ^Tlaintiflf,  for 
amendment  to  his  petition,  says  that,  in  addition  to  the 
negligent  acts  set  forth  in  the  original  petition,  and  as  a 
concurrent  act  of  gross  negligence  that  proximately  caus- 
ed the  death  complained  of,  defendant's  agents  and  serv- 
ants in  charge  of  said  engine  negligently  caused  the  en- 
gine when  it  was  near  to  the  said  team  to  sound  its 
whistle,  which  sounding  of  the  whistle  was  unnecessary, 
and  at  an  improper  time  and  place,  and  was  ordinarily 
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calculated  to  frighten  teams,  and  that  by  this  act  of  neg* 
ligence,  and  the  acts  of  negligence  set  forth  in  the  original 
petition,  defendant  caused  said  team  to  take  fright  and 
run  away,  whereby  said  John  Penrod  was  instantly  killed.'' 
It  is  clear  from  the  above  that  the  pleader  undertook 
to  state  the  particular  negligence  for  which  a  recovery 
was  sought,  and  that  this  negligence  consisted  in  the 
loud  and  unnecessary  noises  from  the  whistle  and  escap- 
ing steam,  causing  the  team  to  run  off.  The  failure  of 
the  appellant  to  give  notice  of  the  approach  of  the  tr«ain 
by  proper  signals  is  not  alleged.  The  court,  however, 
instructed  the  jury  as  follows:  (1)  'The  court  instructs 
the  jury  that  it  is  admitted  in  the  pleadings  that  John 
Penrod  was  killed  by  reason  of  the  team  he  was  driving 
becoming  frightened  at  defendant's  train.  If  the  jury 
believes  from  the  evidence  that  such  fright  was  caused 
by  any  want  of  ordinary  care  on  the  part  of  defendant's 
agents  or  servants  in  the  management  or  operation  of 
such  train,  or  in  causing  the  engine  to  make  an  unnec- 
essary or  improper  loud  noise,  if  any  such  was  made, 
then  the  jury  will  find  for  the  plaintiff,  unless  John 
Penrod  failed  to  exercise  ordinary  care  for  his  own  safe- 
ty, as  defined  in  other  instructions."  (2)  "The  court  in- 
structs the  jury  that  if  they  believe  from  the  evidence 
that  defendant's  agents  or  servants  in  charge  of  the 
train  saw  John  Penrod  and  the  team  of  horses  in  the 
passway,  and  his  position  in  the  wagon,  and  if  they  fur- 
ther believe  from  the  evidence  that  /defendant's  said 
agents  or  servants  had  reason  to  anticipate  that  the 
team  would  become  frightened  at  the  approach  of  th*^ 
train,  and  that  Penrod  was  not  aware  of  the  train's  ap- 
proadhing,  and  they  failed  to  give  any  signals  of  warning 
oSf  its  approach,  and  if  they  further  believe  from  the  evi- 
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dence  that  defendant's  agents  or  servants,  with  knowl- 
edge of  John  Penrod's  perilous  position,  if  perilous,  failed 
in  the  management  of  said  train  to  use  ordinary  care  for 
his  safety,  and  that  by  reason  of  their  failure  to  so  give 
signals  of  the  train's  approach,  if  they  failed,  and  to  so 
exercise  ordinary  care  for  his  safety,  if  they  failed,  the 
said  John  Penrod  lost  his  life,  then  the  law  is  for  the 
plaintiff,  and  the  jury  will  so  find."  (4)  "The  court  In- 
structs the  jury  that  defendant's  agents  or  servants  in 
charge  of  the  train  had  the  right  to  make  the  usual  and 
customary  noises  and  proper  and  necessary  signals  inf- 
cident  to  the  movement  of  the  train,  and  if  the  jury  be- 
lieve from  the  evidence  that  said  horse  took  fright,  which 
caused  the  loss  of  Penrod's  life,  by  the  acts  of  defendant's 
agents  or  servants,  in  blowing  the  whistle  or  causing  the 
escape  of  steam,  they  must  find  for  the  defendant,  if 
they  believe  from  the  evidence  that  said  blowing  of  the 
whistle  or  escape  of  the  steam  was  usual,  necessary,  and 
proper  in  the  handling  and  management  of  the  train,  un* 
less  they  further  believe  that  said  agents  or  servants  at 
the  time  saw^  or  knew  the  perilous  position  of  Penrod, 
if  perilous,  and  had  reason  to  apprehend  that  injury 
would  result  to  him  if  such  noises  or  signals  were  made, 
in  such  case  said  signals  and  escape  of  steam  were  im^ 
proper,  unless  same  were  then  necessary  or  reasonably 
necessary  for  the  protection  of  property  or  lives  in  their 
charge." 

These  instructions  authorized  the  jury  to  find  for  the 
appellee  if  the  fright  of  the  team  was  caused  by  unneces- 
sary loud  noises,  or  if  no  signals  of  warning  of  the  ap- 
proach of  the  train  were  given,  or  if  appellant's  servants 
saw  or  knew  the  perilous  position  of  Penrod,  and  had  rea- 
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son  ^o  apprehend  that  injury  wonld  result  to  him  if  the 
usual  and  customary  noises  and  proper  and  necessary 
signals  incident  to  the  movement  of  the  train  were  given. 
There  being  no  allegation  of  negligence  in  failing  to  give 
proper  signals  of  the  approach  of  the  train,  and  the  peti^ 
tion  setting  out  distinctly  in  what  the  negligence  sued  for 
consisted,  it  was  error  to  submit  this  matter  to  the  jury; 
for  the  object  of  written  pleading  is  to  apprise  the  oppo- 
site party  of  the  nature  of  the  claim  he  is  to  meet,  so 
that  he  may  prepare  his  defense. 

The  proof  does  not  show  that  appellant's  servants  saw 
or  knew  of  the  intestate's  peril,  nor  does  it  show  that  they 
made  any  unneccessary  or  improper  noises.  It  appears 
that  the  usual  backing  signals  were  given,  as  it  was  clear- 
ly proper  should  have  been  done  in  moving  the  train  iu 
a  city.  The  only  other  noise  shown  was  from  the  escape 
of  steam  when  the  engine  was  reversed,  which,  under  the 
uncontradicted  testimony,  was  both  usual  and  necessary. 
Appellant's  servants  in  charge  of  its  train  were  not  re- 
quired to  keep  a  lookout  on  the  adjacent  premises,  and 
they  owed  the  intestate  no  duty  to  avoid  noises  until 
they  perceived  his  danger.  We  do  not  think  the  evi- 
dence, as  a  whole,  warranted  a  recovery  ou  either  of  these 
grounds.  It  was  usual  for  the  trains  to  make  a  good  deal 
of  noise  at  this  point,  and  there  is  nothing  in  the  evidence 
to  show  this  improper.  Persons,  therefore,  in  the  neigh- 
borhood should  have  governed  their  business  according- 
ly. It  is  indispensable  to  the  operation  of  railroads  t'^ 
have  switches  and  additional  tracks  about  their  stations. 
Engines  can  not  be  safely  reversed  without  letting  off 
steam,  and  it  is  peculiarly  necessary  to  give  ample  no- 
tice when  a  train  is  to  be  backed  in  a  city.  If  the  rule 
were  otherwise,  we  do  not  see  how  train  yards  can  be 
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main  tallied  in  a  city  at  all.  Td  hold  appellant  liable  here 
on  this  ground  would  be,  in  effect,  to  declare  it  negli- 
gence tO"  blow  a  whistle  under  such  circumstances.  The 
proof  is  clear  that  the  horses  began  prancing  and  back- 
ing when  the  train  was  at  the  crossing,  and  tjien  when  it 
whistled  and  let  off  steam,  and  came  back  towards  them, 
they  ran  off.  There  was  nothing  to  apprise  the  trainmen 
of  the  intestate's  danger,  and  no  evidence  of  any  negli- 
gence on  their  part  in  proceeding  with  the  operation  of 
their  train. 
It  was  the  duty  of  the  appellant,  however.  In  running 
I  its  trains  through  the  city,  to  give  the  signals  of  its  ap- 

1  proach   to  the  street  crossings  required  by  law,  and  al- 

\  though  the  intestate  was  not  using  the  street  crossing, 

I  he  had  a  right  to  rely  on  these  signals  being  given.     While 

I  this  is  not  the  rule  in  the  country,  in  cities,  where  the 

\'  population  is  crowded,  and  persons  must  necessarily  be 

about  the  railroad  tracks  with  teams,  a  just  regard  for 
human  life  can  not  permit  trains  to  be  operated  without 
reasonable  notice  of  their  approach.  On  the  return  of 
the  case,  appellee  may  amend  his  pleading,  if  he  desires  lo 
do  so,  so  as  to  present  this  ground  of  recovery. 

The  proof  shows  that  the  team  the  intestate  was  driv- 
ing was  afraid  of  the  train,  and  that  he  had  been  cautioned 
to  be  particular  with  them  in  the  lane,  and  told  that  they 
would  not  stand  in  that  lane  unless  they  were  held.  It 
also  shows  that  it  was  about  train  time  when  the  accident 
occurred;  that  the  intestate  wrapped  the  lines  around  the 
front  of  the  wagon,  and  then  got  in  the  back  part  of  it, 
and  was  shoveling  the  coal  rapidly  into  the  coal  house, 
when  the  train  came  up;  that  when  the  horses  started  he  . 
grabbed  for  the  lines,  but  whether  he  reached  them  or  not 
the  witnesses  could  not  tell.    On  this  proof,  the  court 
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should  have  instructed  the  jury  that,  if  the  team  was  like- 
ly to  be  frightened  by  the  trains,  and  the  intestate  knew  it, 
and  also  knew  ol  the  approach  of  the  train,  or  had  reason 
to  know  it,  he  was  guilty  of  contributory  negligence,  and 
could  not  recover.  The  object  of  giving  signals  of  the 
approach  of  a  train  is  to  apprise  people  of  its  coming. 
There  is  some  evidence  in  the  record  that  the  deceased 
was  facing  the  train  as  it  approached  him,  and,  if  he  knew 
of  the  approach  of  the  train,  there  can  be  no  recoverv 
on  the  ground  that  the  signals  were  not  given.  Judgment 
reversed,  and  cause  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 


Cask  25 — Actio:?  ox  Bond  of  Receives — Mabch  29. 

May  V.  Ball  &  Others. 

appeal  fbom  mason  cibcurr  coust. 

Reversed  on  Petition  for  Rehearing. 

For  former  opinion,  see  54  S.  W.  R.,  p.  851. 

(No  briefs  in  record.) 

Final  Order — Sureties  on  Receiveb*s  Bond — ^Lxmitaiion  of  Action — 
Contribution — Superiorttt  of  Bxbcctiox  Liens. 

1.  A  judgment  decreeing  a  sale  of  land  in  satisfaction  of  an  ascer- 

tained lien  is  a  final  order  from  which  an  appeal  lies. 

2.  A  surety  on  a  receiver's  bond  may  discharge  the  obligation  and 

proceed  against  the  principal  for  indemnity,  without  waiting  for 
suit  against  him. 

3.  Where  a  receiver  executed  a  bond  stipulating  that  he  would  pay 

the  money  held  by  him,  whenever  ordered  by  the  court,  a  surety 
who  has  discharged  the  bond  may  enforce  a  mortgage  of  in- 
demnity given  him  by  the  principal,  as  against  the  purchaser  of 
the  mortgaged  property,  although  more  than  seven  years  had 
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elapsed  since  the  execution  of  the  original  l>ond,  especially  in 
the  absence  of  anything  in  the  bond  or  pleadings,  to  show  who 
was  entitled  to  collect  the  money  or  to  procure  an  order  of  court 
for  its  payment. 

4.  The  obligors  having  undertaken  that  the  receiver  would  pay  the 

interest  semi-annually,  to  a  named  person,  the  statute  of  limita- 
tion began  to  run  as  to  each  installment  ot  interest,  when  it  was 
due,  and  the  right  of  action  against  the  surety  was  barred  in 
seven  years  from  that  time.  } 

5.  A  surety  can  not  enforce  a  mortgage  executed  by  the  principal  to 

indemnify  him,  as  against  a  purchaser  of  such  mortgaged  pro- 
perty, when  he  might  have  defeated  a  recovery  against  himself, 
as  surety,  by  pleading  limitation,  because  such  purchaser  has 
the  right  to  make  any  defense  that  the  surety  might  have  made. 

6.  The  lien  of  the  plaintiffs  in  an  execution  was  lost  by  their  order  to 

the  sheriff  to  return  It. 

OpnnoN  OF  THE  COURT  BY  JUDGE  GUFFY — Reversing. 

This  appeal  was  dismissed  on  motion  of  the  appellees 
upon  the  assumption  that  the  order  appealed  from  was  not 
a  final  ord^r,  and  therefore  not  appealable.  Afterwards 
the  appellant  filed  a  petition  for  rehearing,  and  upon  a 
Hiore  careful  consideration  of  the  case  it  appears  that  the 
appellant  claimed  to  be  the  owner  in  fee  of  a  considerable 
portion  of  the  land  in  contest,  and  the  judgment  appealed 
from  held  that  said  land  was  subject  to  sale  to  satisfy  the 
claim  of  the  appellees,  and  gave  them  priority  over  the 
appellant.  Hence  it  follows  that  the  judgment  appealed 
from  was  a  final  order,  so  far  as  the  title  of  appellant  was 
concerned,  and  therefore  the  appeal  must  be  entertained, 
and  the  former  opinion  dismissing  the  appeal  is  now  with- 
drawn. 

On  the  25th  of  May,  1897,  the  appellee  W.  W.  Ball  and 
others  instituted  their  action  in  the  Mason  Circuit  Oourt 
against  H.  H.  Cox  and  others.  We  copy  as  follows  from 
the  petition:  "The  plaintiffs,  W.  W.  Ball,  A.  M.  J.  Coch- 
ran,  Robert  A.  Cochran,  James-  Cochran,  William  D.  Coch- 
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ran,  and  Horace  J.  Cochran,  state  that  on  October  28, 
1885,  in  the  action  then  pending  in  the  Mason  Circuit 
Court  of  James  Wormald's  Executor  v.  The  Maysyille  & 
Mason  County  Library  &  Historical  &  Scientific  Associ- 
ation, said  cou^t  duly  appointed  the  defendant,  H.  H.  Cox 
as  trustee  or  receiver  of  said  court,  by  its  order  dulv  made 
and  entered  of  record;  and  in  pursuance  of  the  order  of 
court,  and  in  order  to  qualify  as  said  trustee  or  receiver 
of  said  court  in  said  action,  and  receive  the  funds,  said 
H.  H.  Cox  and  his  two  sons,  the  defendants  Orlando  Co^ 
and  Henry  Cox,  now  deceased,  as  principals,  executed  a 
bond  to  the  Commonwealth  of  Kentucky  for  the  sum  of 
thirty-seven  hundred  dollars,  with  interest  from  said  Oc- 
tober, 1885,  payable  on  the  order  of  the  court,  and  the 
plaintiff  W.  W.  Ball  and  one  Robert  A.  Cochran,  Sr.,  be- 
came his  sureties  on  said  bond.  Said  bond  was  approved 
by  said  court  in  this  action,  and  it  and  the  orders  appoint- 
ing said  Cox  and  approving  said  bond  are  a  part  of  the 
records  of  this  court,  and  referred  to  and  make  a  part 
hereof,  and  copies  will  be  filed  if  required.  Said  H.  H. 
Cox  accepted  said  appointment,  and  duly  qualified  as  said 
receiver  or  trustee,  and  as  said  officer  said  court  placed 
in  his  hands  the  sum  of  |3,700,  which  he  and 
the  other  parties  to  said  bond  agreed  and  cov- 
enanted in  said  bond  should  be  paid  by  him  according 
to  the  order  of  said  court,  together  with  interest  at  six 
per  centum  per  annum  from  said  October  23,  1885."  It 
is  further  alleged  in  the  petition  that  on  the  said  day  the 
defendants  H.  H.  Cox  ajDd  wife,  in  order  to  secure  said 
Cochran  and  Ball  from  all  loss  through  or  arising  out  of 
their  suretyship,  mortgaged  to  them  certain  property, 
which  is  described  in  the  petition.  It  is  further  alleged 
that  Henry  Cox,  the  other  principal  in  the  bond,  died  un- 
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married  and  insolvent;  that  Robert  A.  Cochran  died,  leav- 
iJig>  hy  his  will,  all  his  estate  to  his  wife,  Harriet  Coch- 
ran, and  she  died  testate,  leaving  all  her  estate  to  the 
plaintiffs,  A.  M.  J.  Cochran,  Robert  A.  Cochran,  Jr.,  James 
Cochran,  William  I).  Cochran,  and  Horace  J.  Cochran; 
that  there  had  been  no  administration  on  the  estate  of  said 
Robert  and  Harriet  Cochran.  It  is  further  shown  in  the 
petition  that  on  September  4,  1894,  the  said  H.  H.  Cox 
and  wife  mortgaged  to  the  Maysville  Cemetery  Company 
50  feet  front  of  said  land  on  the  east  side  thereof,  back 
to  the  river,  to  secure  a  debt  of  f  1,000,  and  that  plaintiffb 
have  agreed  in  writing  that  said  cemetery  company's  mort- 
gage should  be  superior  to  theirs  as  to  the  said  50  feet. 
The  bond  referred  to  reads  as  follows:  "Mason  Circuit 
Court.  J.  G.  Hickman,  Executor  of  Jacob  Wormald, 
Plaintiff,  v.  The  Maysville  &  Miason  County  Library,  His- 
torical &  Scientific  Association  et  als,  Defendants.  Bond 
of  Henry  H.  Cox.  The  undersigned  Henry  H.  Cox,  by  an 
order  of  this  court  made  at  its  October  term,  1885,  on  the 
23d  day  of  that  month,  is  appointed  trustee  or  receiver 
of  the  court  to  take  the  sum  of  thirty-seven  hundred 
(13,700)  dollars  but  as  trustee  or  receiver  is  first  required 
to  execute  bond  to  the  Commonwealth  of  Kentucky  in 
compliance  with  said  order,  and  with  one  or  more  good 
sureties.  Now  we,  Henry  H.  Cox,  Sr.,  and  Orlando  P. 
Cox  and  Henry  H.  Cox,  Jr.,  as  principals,  and  Robert  A. 
Cochran,  Sr.,  and  W.  W.  Ball,  sureties,  bind  ourselves  to 
the  Commonwealth  of  Kentucky,  for  the  use  and  in  be- 
half of  all  persons  interested  in  said  money,  that  said 
Henry  H.  Cox,  Sr.,  as  receiver  or  trustee  aforesaid,  will 
faithfully  discharge  his  duties  as  such  under  the  law  and 
nnder  the  orders  of  this  court;  that  he  and  his  co-princi- 
pald  and  his  sureties  will  pay  interest  on  said  sum  of 
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thirty-seven  hundred  (|3,700)  dollars  semi-annually  from 
this  day  at  the  rate  of  six  per  cent,  per  annum  to  Mary 
A.  Wormald*;  that  said  Henry  H.  €ox,  Sr.,  shall  charge 
nothing  for  his  services  as  receiver  or  trustee;  and  that 
he  and  his  co-principals  and  his  sureties  will  pay  said 
fiiim  of  thirty-seven  hundred  (f3,700)  dollars,  or*any  part  of 
it,  whenever  payment  shall  be  ordered  by  said  court. 
Witness  our  hands  this  23d  day  of  October,  1885.  Henry 
H.  Cox,  Sr.  Orlando  P.  Cox.  Henry  H.  Cox,  Jr.  Robert 
A.  Cochran.  W.  W.  Ball."  Afterwards,  by  an  amended 
petition,  the  plaintiffs  made  the  appellant  and  some  of  the 
appellees  parties,  and  called  upon  such  new  parlies  to  as- 
sert their  liens,  if  any  they  had,  upon  the  property  in  qu»:*f5- 
tiottn  The  court  overruled  various  motions  and  demurrers 
made  by  the  appellant,  which  it  seems  to  us  need  not  be 
considered  upon  this  appeal. 

On  December  7,  1897,  the  appellant  filed  his  answer, 
which  may  be  taken  as  a  denial  of  all  the  averm<»uts  of  th<* 
petition  which  tended  to  show  a  right  to  enforce  the  mort- 
gage liens  set  up  by  plaintiffsw  It  is  also  allesjed:  That 
the  Northup,  Braslan  &  Goodwin  Company,  on  the  2od 
of  July,  1897,  made  the  following  order  on  the  back  of 
their  execution,  to-wit:  "The  sheriff  will  return  and  the 
clerk  will  not  reissue  without  further  notice.  July  23d, 
1897.  M.  C.  Hutchins,  Attorney."  That  since  then  no  ex- 
ecution has  been  issued:  That  on  June  9,  1897,  the  Storrs, 
Harrison  Company  and  the  Cleveland  Seed  Company 
also  entered  orders  on  their  respective  executions,  direct- 
ing the  sheriff  of  Mason  county  to  return  them  to  the 
office  of  the  clerk  of  the  Mason  Circuit  Court;  and  that  no 
executions  have  been  issued  on  said  judgments,  or  any  of 
them,  nor  any  sale  made  thereunder.  It  is  further  alleged 
that  at  the  February  term,  1897,  of  the  Mason  Circuit  Court 
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appellant  recovered  judgment  against  H.  H.  Cox  and  Or- 
lando P.  Cox,  partners  as  H.  H.  Cox  &  Son,  for  the  sum  of 
1136.26,  with  interest  and  cost;  that  on  February  22,  1897, 
he  caused  to  b^  issued  his  execution  upon  said  judgment, 
which  execution  was  placed  in  the  hands  of  the  sheriff  of 

Mason  county,  and  by  him,  on  the day  of ,  1897, 

levied  on  the  real  estate  described  in  the  petition,  except 
a  homestead  set  apart  to  defendant  Cox,  and  that  on  Sep- 
tember 11th,  for  a  valuable  consideration,  he  purchased 
1S8  feet  and  10  inches  of  the  property  described  in  the  pe- 
tition (describing  the  same),  no  part  of  which  is  included 
in  the  mortgage  to  the  Maysville  Cemetery  Company;  and 
that  said  property  so  purchased  by  him,  together  with 
66  feet  adjoining  it,  set  apart  by  the  appraisers  as  a  home- 
stead to  said  H.  H-  Cox,  constitute  the  entire  property 
on  which  Ball  claims  to  have  a  mortgage  lien.  The  lien 
of  Ball  upon  the  property  claimed  by  appellant  is  express- 
ly denied.  In  the  second  paragraph  of  the  answer  it  is 
alleged  that  on  March  2,  1897,  the  date  of  the  plaintiff 
BalPs  alleged  payment  of  the  sum  of  f4,336.55,  more  than 
geven  years  had  elapsed  since  he  signed  as  surety  the  bond 
of  defendant  H.  H.  Cox  as  receiver  of  this  court,  and  that 
any  liability  to  him  as  surety  thereon  was  then,  and  has 
been  for  some  time,  barred  by  the  statute  of  limitation, 
which  operated  to  and  did  absolutely  release  him  as  sure- 
ty;" and  which  statute  in  such  cases  made  and  provided 
this  defendant  pleads  and  relies  on  as  a  complete  defeiise 
to  the  action  of  said  Ball  seeking  to  subject,  fc-r  a  sup- 
posed debt,  the  property  purchased  by  the  defendant  as 
aforesaid.  In  the  third  paragraph  of  appellant's  answer 
it  is  alleged  that  said  H.  H.  Cox,  May  10,  1897,  in  the  ac- 
tion, executed  a  similar  bond  for  the  same  fund,  with 
Robert  A.  Cochran  as  security;  and  it  is  further  alleged 
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that  no  additional  funds  came  to  his  hands  after  the  ex- 
ecution of  the  bond  in  1885,  and  the  statute  of  limitation 
is  again  pleaded.  Plaintiffs  demurred  to  the  second  and 
third  paragraphs  of  the  answer,  and' appellant  amended 
his  answer,  in  which  he  alleged  that  plaintiffs'  cause  of 
action  accrued  more  than  seven  years  before  tbe  institu- 
tion of  this  action.  The  court  sustained  plaintiffs'  de- 
murrer to  the  second  and  third  paragraphs  of  the  answer 
and  to  the  amended  answer.  At  the  March  term,  1898, 
it  was  adjudged  that  the  plaintiff  Ball  recover  of  defend- 
ants H.  H.  and  Orlando  P.  Cox  f4,319.40,  with  interest 
from  March  9,  1898,  until  paid.  He  was  also  adjudged  a 
lien  upon  the  land  in  controversy.  But  it  was  adjudged 
that  the  Maysville  Cemetery  Company  bad  a  prior  lien 
on  tbe  real  estate  mortgaged  to  it  as  hereinbefore  set 
out.  A  lien  was  adjudged  to  the  Storrs,  Harrison  Com- 
pany subordinate  to  plaintiff's,  but  superior  to  that  of  ap- 
pellant, and  the  same  preference  was  given  the  Cleveland 
Seed  Company.  The  Northup,  Braslan  &  Goodwin  Com- 
pany was  adjudged  a  lien  of  equal  dignity  with  appellant's 
and  from  the  judgment  aforesaid  this  appeal  is  prose- 
cuted. 

The  appellant  has  filed  an  extensive  brief,  citing  many 
authorities  to  support  his  contention  that  the  judgment 
complained  of  is  erroneous  in  many  respects  and  for  many 
reasons.  We  can  not  concur  with  appellant's  contention 
that  Ball  should  have  required  a  suit  to  be  instituted 
against  himself  or  his  principal,  and  judgment  rendered, 
before  he  was  authorized  to  pay.  We  think  it  clear  that 
a  surety,  who  is  in  law  bound  to  pay  an  obligation,  has 
an  undoubted  right  to  pay  the  same,  and  to  proceed  against 
his  principals  or  co-securities  for  indemnity  or  repayment. 

It  is  very  earnestly  contended  for  appellant  that  the 
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statate  of  limitation  barred  any  right  to  recover  against 
Ball  on  the  bond  question,  and  several  authorities  arc 
cited  in  support  of  this  contention.  It  will  be  seen  from 
the  bond  in  suit  that  the  commissioner  or  receiver  was 
obligated  to  faithfully  discharge  his  duties  under  the  law 
and  under  the  orders  of  the  court,  and  pay  interest  on 
said  sum  annually  at  the  rate  of  6  per  cent,  per  annum, 
the  bond  being  dated  the  23d  October,  1885.  It  does  not 
appear  from  the  answer  who  were  really  entitled  to  col- 
lect the  sum  of  money  named  in  the  bond.  It  has  been 
held  by  some  courts  that,  where  a  party  was  entitled  to 
collect  money  held  by  a  receiver,  the  statute  of  limita- 
tion would  begin  to  run  from  that  time,  although  the 
money  was  held  subject  to  the  order  of  tl^e  court.  But, 
inasmuch  as  the  pleadings  here  fail  to  show  who,  if  at  all, 
were  entitled  to  immediately  demand  and  collect  the  mon- 
ey, we  deem  it  unnecessary  to  decide  whether  such  failure 
to  obtain  such  order  for  more  than  seven  years  would  re- 
lease the  security.  We  do  not  think  that  under  the  plead- 
ing the  execution  of  the  bond  in  1879  affects-  this  case  at 
all.  It  will,  however,  be  seen  that  the  receiver  was  bound  ^ 
to  pay,  every  six  moniths,  interest  on  the  sum  of  money 
named  in  'the  bond  to  a  named  person.  It  follows,  there- 
fore, that  the  statute  began  to  run  from  the  time  these  sev- 
eral sums  should  have  been  paid,  and  to  that  extent  the 
plea  of  the  statute  of  limitation  pleaded  in  the  second 
-paragraph  of  the  answer  and  amended  answer  was  good 
and  suflBcient,  and  fhe  demurrer  thereto  should  to  that 
extent  have  been  overruled. 

Appellant  has  referred  us  to  several  cases  where  a  sure- 
ty for  the  payment  of  money  which  was  under  the  control 
of  the  court  has  been  held  to  be  released  after  the  expira- 
tion of  seven  years  from  the  time  same  was  due;  but  an 
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examination  of  the  cases  cited,  so  far  as  we  are  advised, 
will  show  that  the  sureties  so  released  were  sureties  on 
paper  due  and  payable  at  a  fixed  time.  Therefore  such 
cases  are  not  decisive  of  this  case. 

It  is  the  contention  of  appellees  that  the  plea  of  the 
statute  of  limitation  is  a  personal  plea  that  a  party  may 
or  may  not  rely  upon  at  his  option.  Such  contention  is 
true  where  no,  person  is  to  be  affected  except  the 'security. 
But  it  has  been  held  time  after  time  by  this  court  that  a 
surety  paying  an  obligation  from  which  he  has  been  re- 
leased acquires  no  right  to  recover  the  money  back,  al- 
though he  in  good  faith  believed  he  was  bound  therefor. 
And  it  is  well  settled  that  a  party  having  an  interest  in 
property  in  dispute,  or,  claiming  a  lien  thereon,  may  make 
any  defense  against  a  third  party  asserting  a  claim  there- 
to that  the  real  debtor  or  original  owner  could  make;  or, 
in  other  words,  where  two  parties  are  asserting  conflict- 
ing claims  to  land  or  a  fund  on  account  of  a  debt  or  de- 
mand against  a  third  party,  that  either  one  of  the  adverse 
claimants  can  maj^e  any  defense  that  the  mortgagor  or 
principal  in  the  bond  or  debt  could  have  made,  and  in  this 
case  appellant  can  make  the  same  defense  that  Ball  could 
have  made  if  the  beneficiaries  of  the  bond  had  attempted 
to  compel  him  to  pay  by  reason  of  his  suretyship  on  the 
bond.  This  record  shows  that,  as  between  appellant  and 
appellees  other  than  Ball,  his  lien  upon  the  land  purchased 
by  him  was  superior  to  thiat  of  said  appellees.  The  court 
therefore  erred  in  not  so  adjudging.  For  the  reasons  in- 
dicated, the  judgment  is  reversed,  and  cause  remanded, 
with  direction  to  the  court  below  to  overrule  the  demur- 
rer to  the  second  paragraph  of  the  answer  a»  amended, 
and  to  adjudge  that  appellants  lien  upon  the  land  pur- 
chased bv  him  under  his  execution  sale  to  the  extent  of 
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his  debt,  interest,  and  cost  is  superior  to  that  of  all  other 
appellees  except  Ball,  and  for  proceedings  consistent  with 
this  opinion. 


Case  26 — Acnoir  by  the  Decatur  Minebai/  and  Lai^d  Co.  v.  J.  L. 
FaiEUMAN  ON  LiAND  NoTKS — Mabch  29. 

Decatur  Mineral  &  Land  Oo!  v.  Friedman. 

APPEAL   raOM    M'CBACKBN    CIRCUIT  COURT. 

Judgment  for  Defendant.    Plaintiff  Appeals.    Reversed. 

Laches — ^Forfeiture  of  Contract — Rescission  for  Failure  to  Pi»- 
F08M  Parol  Contract — EJffextt  of  Suit  in  Another  State  With- 
out Notice— False  Representations. 

Held:  1.  Suit  was  brought  in  Alabama  to  enforce  a  contract  for 
sale  of  town  lots,  but  no  deed  was  tendered.  Judgment  was  ren- 
dered and  a  sale  ordered  and  plaintiff  became  the  purchaser  and 
obtained  a  deed  therefor.  Of  this  suit  defendant  had  no  notice. 
•Subsequently  suit  was  brought  in  this  State  on  the  original 
purchase  money  notes  and  deed  tendered  to  the  defendant. 
Plaintiff  held  to  be  guilty  of  laches  in  noc  tendering  deed  in  the 
Alabama  suit,  and  defendant  also  guilty  of  laches  in  not  suing 
for  cancellation  of  contract  by  reason  of  false  representation  m 
the  sale  or  for  defect  of  title,  the  contract  should  be  considered 
as  annulled  or  forfeited,  and  plaintiff  can  not  recover  unpaid 
purchase  money,  and  defendant  can  not  recover  the  money  he  has 
paid. 

2.  A  parol  promise  by  the  vendor  to  construct  a  street  railway  by 
the  lots  which  he  had  sold  and  make  other  Improvements  in  the 
future,  does  not  entitle  the  purchaser  to  a  rescission. 

L.  D.  HUSBANDS  for  appellant. 

1.  No  alleged  contemporaneous  parol  agreement  can  be  set  up  or 
proved  to  change  or  alter  the  writing,  by  adding  to  it  or  taking 
from  it,  or  in  any  way  to  alter  its  effect  or  meaning,  except  upon 
an  allegation  of  fraud  or  mistake  in  the  writing.  Greenleaf  on 
Evidence,  sees.  275,  277,  281,  282;   Dale  v.  Pope,  4  Littell,  168; 
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Nat.  Mut.  Bank  Assn.  v.  Hickman,  86  Ky..  254;  14  Bush,  495;  6 
Bush,  109;  16  B.  Mon.,  6;  2  B.  Mon.,  428;  Logan  and  Turnpike 
Co.  V.  Pettit.  96  U.  S.  R.,  544;  134  U.  S.  R.,  315;  77  Alabama. 
357;  Lockwocd  v.  Fltz,  90  Ala.,  150;  Garrett  v.  Lynch.  45  Ala.. 
204;  Ck>nn6r  v.  Henderson,  8  Am.  Decislona,  108;  Burton  t.  Stew- 
art, 20  Am.  Dec,  69:2:;  Veeres  v.  Earle,  38  Am.  Dec.,  588  and 
note;  Upton  v.  Treblllcock,  91  U.  S.,  45;  Dent  v.  Long,  90  Ala., 
172;  Thompson  v.  Lee,  28  Ala.,  292;  Foster  v.  Christy*  29  Ala. 

WM.   H.   HOLT  FOB   APPELULISTT. 

1.  The  appellee  by  his  conduct  and  laches  waived  and^Iost  any  right 

even  if  he  ever  had  it,  to  cancel  the  contract  for  misrepresenta- 
tion. He  made  no  effort  to  cancel  the  contract  for  the  alleged 
fraud  until  his  answer  was  filed  eight  years  after  his  purchase, 
and  five  years  after  he  had  ratified  it  with  full  knowledge  of  all 
he  now  claims. 

2.  In  the  absence  of.  an  averment  of  fraud  or  mistake  in  a  writing,  It 

Is  not  competent  to  prove  parol  promises  to  do  certain  things  that 
might  be  beneficial  to  the  property. 

CITATIONS. 

Roche  &  Coleman  v.  Bush,  19  Ky  Law  Rep.,  985. 
Munford  v.  Green's  Admr.,  19  Ky.  Law  Rep.,  1791. 
Nat.  Mut  Ben.  Assn.  v.  Hickman,  86  Ky.,  254. 
Castleman  v.  S.  M.  Life  Ins.  Co.,  14  Bush,  197. 

CLARENCE  DALLAM,  Attorney  fob  appellee. 

1.  Exceptions  to  depositions,  because  the  questions  are  leading,  come 

too  late,  when  made  for  the  first  time  on  the  trial  of  the  suit 
Civil  Code,  sec.  587. 

2.  A  suit  on  a  promissory  note,  by  the  vendor  of  real  estate,  ratifies 

and  confirms  the  contract  of  sale,  and  is  subject  to  the  rules  ap- 
plicable to  a  bill  for  specific  performance  of  the  contract  Gro- 
ver  V.  Scott,  80  Pa.,  88. 

3.  In  a  suit  by  a  vendor  for  the  specific  performance  of  a  contract 

for  the  sale  and  purchase  of  real  estate,  the  plaintiff  must  tender 
a  good  and  sufficient  deed  before  suit,  and  make  the  tender  good 
by  bringing  his  deed  into  court.  28  Am.  &  Eng.  Ency.  of  Law, 
947,  Ballard  on  Real  Estate;  Statutes  of  Ky.,  sees.  75  and  76; 
Brown  v.  Starke,  3  Dana,  316;  Cabin  &  Elliott  v.  Williams  ft 
Ray,  8  Bush,  343;  May  v.  Cole,  8  BIkf.  (Ind.),  480;  Johnson  v. 
Burdette  Town  Co.,  53  Pac.  Rep.,  80;  Soper  v.  Gabe,  41  Pac.  Rep., 
969;  Sowle  v.  Holdridge,  Ac.,  63  Ind.,  218;  Overly,  ftc.,  v.  Tipton, 
Admr.,  68  Ind.,  414;  Goodwine  v.  Morey,  111  Ind.,  68. 


Digitized  by 


Google 


Vol.  108]  JANUARY  TERM,  1900..  191 

Decatur  Mineral  and  Land  Co.  v.  Friedman. 

4.  A  delay  of  seven  years  after  maturity  of  last  note,  and  after  great 

depreciation  of  property,  will  prevent  a  recovery  on  the  notes. 
Johnson  V.  Burdette  Town  Co.;  53  Pac.  Rep.,  88. 

5.  Misrepresentations  of  vendor's  intent  to  build  and  operate  street 

railways  and  make  other  valuable  Improvements  in  front  of  and 
adjacent  to  the  property  sold,  are  sufficient  to  rescind  the  con- 
tract where  they  are  relied  on,  and  not  made.  Louisville  Rail- 
way Co.  V.  Taylor,  96  Ky.,  241;  Upshaw  v.  Debow,  7  Bush,  442; 
Perkins  v.  Rice  &  Sterrett,  Littell's  Selected  Cases,  218;  Graves 
V.  Leathers,  17  B.  Mon.,  665;  Breckinridge  v.,  Moore,  3  B.  Mon., 
623;  Holts  v.  Steward,  42  Am.  State  Rep.,  442;  Mitchell  v.  Zim- 
merman, 4  Texas,  69;  Shoemaker  v.  Mathers,  30  N.  B.  Rep.,  755; 
Harvey  v.  Hadley,  87  Cal.,  560;  Tanner  v.  Clarke,  13  Ky.  Law 
Rep.,  922;  Clarke  v.  Tanner,  19  Ky.  Law  Rep.,  590. 

6.  'Parol  testimony  is  admissible  to  prove  such  agreements  and  repre- 

sentations, though  it  varies  or  contradicts  the  title  bond,  be- 
cause it  is  a  part  of  the  consideration  of  the  purchase,  and  an 
inducement  to  make  the  purchase  and  because  it  is  a  collateral 
agreement  relating  to  the  same  subject  matter.  Western  ft  A.  R. 
R.  Co.  V.  Morrison,  40  L.  R.  A.,  84;  Ferguson  v.  Rafferty,  6  L.  R. 
A.,  45;  Todd,  &5.,  v.  Lancaster,  decided  by  this  court,  October  6, 
1898;  French  v.  Ryan,  104  Mich.,  630;  Mcecham  on  Agency,  sec. 
84;  Louisville  Railway  Co.  v.  Neafus*  93  Ky.,  53;  Rice  on  Evi- 

'  dence,  «ecs.  159,  188;  Ferguson  v.  Rafferty,  6  L.  R.  A..  33;  Tho- 

mas y.  Loose,  114  .Pa.,  203;  Fosters  v.  Kennedy,  35  Ala.,  363; 
Walker  v.  France,  112  Pa.,  203;   Cullmans  v.  Lindsay,  114  Pa., 

I  166;  Warren  v.  Landes,  137  Pa.,  65;  Grover  v.  Scott,  88  Pa.,  88; 

I  Lathrop  v.  Foster,  67  Me.,  368;  Rice  on  Evidence,  sees.  163,  174 

\  and  188;  Eighmle  v.  Taylor,  98  N.  Y.,  297;  Nissus  v.  Gold  Mining 

Co.,  104  N.  C,  310;  Green  v.  Batson,  71  Wis.,  54;  Haha  v.  Doo- 

I  little,  18  Wis.,  198;  Hubbard  v.  Marshall,  50  Wis.,  322;  Robinson 

V.  Reynolds,  UO  N.  Y.,^54;  Rice  on  Evidence,  sees.  176,  186; 
Buzzell  V.  Williard,  44  Vt.,  44;   Ins.  Co.  v.  Deford,  &c..  33  Md., 

I  882;  Ayer  v.  Bell  Mfg.  Co.,  147  Mass.,  46;  Sugar  Refining  Co.  v. 

Porsythe,  108  Ind.,  334;  Weeks  v.  Needier,  20,  Kas.,  57:  Chapin  v. 
Dodson,  78  N.  Y.,  81;  Mann  v.  Nunn,  43  L.  J.,  (C.  P.)  (N.  Y.), 
241;  Lipplncott  v.  Whlteman,  83  Pac,  244;  Durkin  v.  Cobleigh,  17 
L.  R.  A.,  270  and  notes. 

Ophvion  op  the  court  by  JUDGE  GUBTHT — Rcvebsing  in  part. 

The  appellant  instituted  this  action  in  the  McCracken 
Circnit  Court  against  the  api)ellee,  seeking  to  recover  a 
judgment  upon  three  notes  executed  for  fSOO  each,  sub- 
ject to  certain  credits.    The  substance  of  the  answer  and 
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counterclaim  of  the  defendant  is  that  the  notea  were  giv- 
en as  part  purchase  money  for  certain  town  lots  in  De- 
catur, Ala.,  or,  in  other  words,  for  lots  in  the  34  acres 
owned  by  the  plaintiff,  which  seem  to  have  been  divided  in- 
to town  lots,  and  that  the  plaintiff  falsely  and  fraudn- 
lently  represented  to  the  defendant  that  it  would  in  the 
near  future  establish  a  street  railway  along  and  by  said 
lots,  and  make  various  other  improvements  described  iu 
the  answer,  and  that  such  representations  were  false  and 
fraudulent,  and  so  known  by  the  plaintiff,  but  were  re» 
lied  on  by  defendant,  and  but  for  the  same  he  would  not 
have  made  the  purchase.  He  also  denied  the  title  of  plain- 
tiff to  the  lots  in  question.  After  the  issues  were  fully 
made  up,  the  court  adjudged  a  rescission  of  the  contract 
and  cancellation  of  the  notes,  and  rendered  a  judgment 
over  against  the  plaintiff  in  favor  of  defendant  for  the 
amounts  paid  by  hira  on  the  purchase  aforesaid;  and  from 
that  judgment  this  appeal  is  prosecuted. 

It  is  insisted  for  appellant  that  the  defendant  could  not 
be  allowed  to  allege  or  prove  a  parol  contract  not  em. 
braced  in  the  bond  or  writing  executed  in  regard  to  the 
sale  of  the  lots,  and  numerous  authorities  are  cited  in 
support  thereof. 

It  appears  in  this  record  that  in  October,  1891,  the  plain- 
tiff  instituted  suit  in  the  State  court  of  Alabama  for  the 
purpose  of  obtaining  a  sale  of  the  lots  in  question  to  sat- 
isfy the  purchase  money  due  thereon,  and  that  such  pro- 
ceedings were  had  that  a  judgment  was  rendered  adjudg. 
ing  the  sale  thereof,  and  that  plaintiff  purchased  the  lots 
at  the  price  of  |130,  and  obtained  a  deed  therefor.  But 
during  the  progress  of  this  suit  the  plaintiff  tendered  a 
deed  to  the, defendant  for  the  lots  in  question,  conditioned 
upon  his  paying  the  entire  purchase  money  due.     It  is 
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farther  insisted  for  appellee  that  the  delay  upon  the  part 
of  plaintiff  in  tendering  the  deed  to  defendant  should  de-^ 
bar  it  from  asking  for  a  specific  enforcement  of  the  con* 
tract.  It  does  not  appear  that  defendant  ever  was 
in  the  actual  possession  of  the  lots  in  question,  and  it  ma^ 
be  said  that  he  was  guilty  of  some  laches  in  not  bringing^ 
suit  for  a  cancellation  of  the  contract  on  account  of  false 
representations  made  as  alleged,  or  for  defect  in  title* 
It  may  also  be  said  that  plaintiff,  by  instituting  its  suit 
to  enforce  its  lien  upon  the  lots  in  question,  without  ten* 
dering  a  deed,  was  also  guilty  of  laches,  and  it  appears 
that  th6  defendant  had  no  notice  of  said  suit.  It  Ms  true 
that  the  bond  executed  did  not  bind  plaintiff  to  make  a 
deed  to  the  lots  until  the  purchase  money  was  paid.  Yet 
it  would  seem  that,»if  plaintiff  desired  a  specific  execution 
of  the  contract,  it  ought  to  have  tendered  in  its  suit  in 
Alabama  a  deed  to  the  lots  in  contest.  It  can  readily  be 
seen  that  the  lots  would  command  but  a  small  price  unless 
the  record  showed  that  the  supposed  owner  thereof  had 
title  to  same.  Taking  all  the  facts  and  circumstances  as 
shown  in  this  case,  we  are  of  the  opinion  that  the  contract 
between  the  parties  should  be  considered  as  having  been 
annulled  or  forfeited  by  the  laches  of  each  party,  and  that 
the  plaintiff  should  be  denied  a  right  to  collect  the  unpaid 
purchase  money;  and  we  are  further  of  opinion  that  de- 
fendant, by  his  laches,  has  forfeited  his  right  to  recover 
back  the  money  paid  by  him  upon  said  contract.  It  seems 
that  the  opinions  of  this  court  in  the  cases  of  Ryan.  v. 
Middlesborough  Town-Lands  Co.  (Ky.)  50  8.  W.  13,  and 
Coal  Co.  v.  Ford,  Id.  27,  conclusively  sustain  appellant^s 
contention.  The  promise  or  representation  in  the  case  at 
bar,  being  in  parol  and  to  be  done  in  the  future,  falls  with- 
Vol  108-18 
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in  the  rale  annouuced  in  the  cases  dupra.  Hence  It  fol- 
lows  that  the  court  should  have  sustained  the  exceptions 
to  all  testimony  in  support  of  that  defense. 

It  is  insisted  for  appellee  that  plaintiff  could  not  main* 
tain  this  action  until  it  had  first  tendered  to  defendant 
a  sufficient  deed  to  the  lots  in  controversy.  The  judgment 
of  the  court  below  is  reversed  in  so  far  as  it  renders  a 
judgment  in  favor  of  the  defendant  against  the  plaintiff 
for  any  sum  of  money  paid  by  defendant  upon  1;he  pur- 
chase of  the  lots  in  question.  But  the  judgment  as  to  the 
cancellation  of  the  notes  sued  on,  and  for  costs,  is  affirmed. 
Cause  remanded  for  proceedings  consistent  herewith. 


Cask  27— Action  to  Recovib  Monet  Paid  by  Mistake— Mabch  29. 

Oravdis  v.  County  First  National  Bank  of 

Mayfield. 

APPEAL  FBOM   OBAVTS.  CIRCUIT  COURT. 
JUDOMBNT  rOB  DbTENDANT.     PLAINTIFF  APPEALS.     AfFIBMED. 

Taxatioi^  op  Natic»tal  Banks — ^Rboovebt  op  Monet  Refunded  Un- 
DEB  Mistake — ^Wbong  Reason  fob  Right  Judgment — ^Judicial 
NoncB  of  the  Ruling  of  the  SupBEiis  CSoubt  of  the  Nation. 

Held:  1.  The  franchise  of  a  national  bank  is  not  subject  to  taxa- 
tion for  county  purposes. 

2.  After  taxes  have  been  refunded  by  the  county  to  a  bank  for  which 

the  bank  was  not  legally  liable,  the  county  can  not  thereafter  re- 
coyer  such  taxes  from  the  bank,  on  the  ground  that  they  were 
refunded  by  the  county  under  a  mistake  of  the  law. 

3.  A  correct  judgment  will  be  affirmed  without  regard  to  the  reason 

which  influenced  the  lower  court  in  giving  it. 

4.  This  court  should  take  Judicial  notice  of  the  law  as  declared  by 

the  supreme  court  of  the  nation.  In  this  class  of  cases,  whether 
•the  question  has  been  raised  in  the  lower  court  or  not. 
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R.  0.  HESTER  ajud  W.  H.  HESTER,  Attobnbts  fob  appellai^. 

1.  The  taxes  were  assessed  and  collected  beford  the  erroneous  ruling 
of  this  cour^  was  made,  and  all  that  was  afterward  done,  was 
simply  a  repajrment  by  the  county  to  the  bank.  A.ppellee  ac- 
quired no  vested  right  by  contract,  no  compromi^  of  a  doubtful 
claim  and  no  consideration  for  the  repayment;  a  mistake  of  law, 
pure  and  simple,  and  it  has  been  repeatedly  held  by  this  court 
.  that  a  mistake  of  law  can  be  relieved  against.  Underwood  v. 
Brockman,  ^.,  4  Dana,  317,  319;  City  of  Louisville  v.  Henning 
ft  Speed,  1  Bush.  3S3;  McMurtry  v.  Ky.  Central  R.  R.  Co.,  84  Ky., 
484;  City  of  Louisville  v.  Anderson,  79  Ky.,  344;  7  Cushing,  131; 
Town  Counsel  of  Cohaha  v.  Burnett,  34  Ala.;  3  Littell,  482;  Ky. 
Stats.,  174;  Commonwealth,  ftc,  v.  Farmers'  Bank  of  Kentucky, 
97  Ky.,  590;  Henderson  Nat.  Bank  v.  City  of  Henderson,  19  Ky. 
Law  Rep.,  728;  City  of  Covington  v.  Powell.  2  Met.,  228;  Elmen- 
dorf  V.  Carmichael,  3  Littell,  482. 

ROBERTSON.  ROBMNS  ft  THOMAS  fob  appellee. 

1.  The  money  was  paid  by  the  appellant  voluntarily  with  a  full 
knowledge  of  what  the  law  was  at  the  time,  and  the  payment  of 
the  taxes  by  appellant  to  appellee  was  by  virtue  of  a  contract 
with  appellant  and  thereby  became  vested  in  the  appellee,  and 
can  not  now  be  recovered  by  appellant.  Harman  v.  Auditor,  123 
111.,  122,  35.  36;  Whaley  v.  Gailard,  21  S.  C,  560-72;  Geddes  v. 
Brown,  5  Phila.,  180-7;  Menges  v.  Dentley,  33  Penn.  State,  495; 
Harris  v.  Jex,  56  N.  Y.,  421;  In  re  Dunham,  9  Phila..  471;  Am. 
Law  Review,  190;  105  U.  S.,  728;  105  U.  S..  60.  728  and  278;  109 
U.  S..  104;  94  U.  S.,  645;  116  U.  S.,  356-65;  18  Am.  ft  Eng.  Ency., 
214;  16  Blatchford.  296;  Sutherland  on  Statutory  Construction, 
sec.  319;  Reno  on  Non-residents,  sees.  32,  33.  34;  1  Wallace,  175; 
16  Howard,  U.  S..  416;  ^01  U.  S.,  677;  84  Ky..  p.  59. 

Opikiox  of  the  coubt  by  judge  GUPFY — Affibmtng. 

The  appellee,  prior  to  October,  1895,  paid  to  appellant 
county  taxes  on  its  franchise  amounting  to  several  hun- 
dred dollars.  At  the  November  term  of  the  Graves  County 
Court  the  appellee  obtained  from  the  fiscal  court  of  Graves 
county  an  order  to  refund  to  it,  f943.50,  the  amount  of 
taxes,  and  interest  thereon,  theretofore  paid  by  appel- 
lant, which  sum  it  appears  was  collected  by  the  appellee; 
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and  the  object  of  this  suit  was  to  recover  the  same  from 
the  appellee  upon  the  ground  that  such  refunding  or  pay- 
ing back  upon  the  part  of  the  county  was  through  a  mis- 
take of  law  and  fact.  The  court  below  sustained  a  demur- 
rer to  the  petition,  and  dismissed  the  same;  hence  this 
appeal. 

It  is  evident  that  the  bank  paid  the  taxes  for  the  years 
indicated  in  the  petition  upon  the  supposition  that  the 
same  could  be  legally  collected.  This  bank  had  accepted 
the  provisions  of  the  Hewitt  bill  prior  to  the  adoption  of 
the  present  Constitution.  In  the  spring  of  1895  this  court 
decided  that  the  banks  which  had  accepted  the  provisions 
of  the  Hewitt  bill  could  not  be  required  to  pay  county 
taizes  upon  their  shares  and  capital  stock,  and  we  pre- 
sume that  on  account  of  said  decision  the  county  paid  back 
Ihe  tax;e»  now  sought  to  be  recovered.  In  1897  this  court 
overruled  its  former  decision  hereinbefore  referred  to, 
and  held  that  the  Hewitt  law  was  repealed,  and  that  banks 
were  liable  to  taxation  for  county  purposes;  and  after 
the  rendition  of  the  last  opinion  this  suit  was  instituted. 
It  is  not  necessary  to  consider  the  contentions  of  coun- 
flel  for  appellant  and  appellee,  for  the  reason  thai  since 
the  institution  of  this  suit  the  supreme  court  of  the  Unit- 
ed States  has  decided  that  appellee  was  not  subject  to 
such  county  taxation,  and,  inasmuch  as  the  taxes  in  con- 
troversy were  collected  without  authority  of  law,  and  hav- 
ing been  paid  back  to  the  appellee  by  appellant,  no  recov- 
ery can  be  had  in  this  case.  It  is  doubtless  true  that 
neither  party  recognized  or  believed  at  the  time  that  ap- 
pellee was  exempt  under  the  laws  of  the  United  States, 
and  that  question  has  not  been  argued  by  counsel.  Yet 
this  court  should  take  judicial  notice  of  the  law  as  de- 
clared by  the  supreme  court  of  the  nation  in  this  class 
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of  cases,  and,  inasmuch  as  the  taxes  were  collected  with- 
out authority  of  law,  and  have  been  in  fact  returned  to 
appellee,  it  necessarily  follows  that  the  petition  failed 
to  show  a  right  to  recover;  hence  the  demurrer  was  prop- 
erly sustained,  and  it  is.  wholly  immaterial  as  to  the  rea- 
son which  influenced  the  court  bielow.  The  judgmentj  be- 
ing in  accordance  with  the  law,  should  be  affirmed.  For 
the  reasons  indicated,  the  judgment  is  affirmed. 


Casb  28 — Petition  to  Vacate  and  Modify  Judgment  BiHMififliNa 
Appeal — ^Mabch   29. 

Sandy  River  Oannel  Goal  Oo.  v.  OaudelL 

appeal    from    JOHNSON    CIBCUIT    COURT. 

Petition  Filed  by  Appellant  to  Vacate  the  Judgment  of  this 
Court  Rendered  on  April  27,  1899,  Dismissing  the  Appeal  and 
Awarding  Damages  Thereon. 

Motion  "and  Petition  Overruled. 

()eld:  When  it  appears  of  record,  that  the  time  has  passed,  wkbla 
which  the  transcript  is  required  to  be  filed,  and  no  fiEtonsion  of 
time  has  been  granted,  the  appeal  will  be  dismissed  on  motion 
without  notice. 

WALTER  S.  HARKINS  fob  appellant. 

J.  W.  M.  STEWART  for  appellee. 

Opinion  of  the  court  bt  JUDGE  HAZELRIQG  otebbuling  petition 

AND  MOTION. 

When  the  appellant  fails,  to  file  the  transcript  **tweDty 
dajs  before  the  first  day  of  the  second  term  of  the  court 
next  after  the  granting  of  the  appeal,  unless  the  court  ex- 
tend the  time,  as  for  good  cause  shown  the  court  may  do/' 
(Civ.  Code,  section  738),  the  "appeal  shall  be  diJ^inissed" 
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(Section  740)..  When  it  appears  of  record  that  the  time 
has  passed  within  which  the  transcript  is  ^required  to  bo 
filed,  and  no  extension  of  tinte  has  been  granted,  the  ap- 
peal will  be  dismissed,  on  motion,  without  notice.  In  this 
case  the  correspondence  between  counsel,  which  apparent- 
ly misled  counsel  for  appellant  to  believe  that  no  motion  t«) 
dismiss  would  be  made,  occurred  after  the  time  had  ex- 
pired for  filing  the  record,  and  also  after  the  extended  time 
had  expired.  We  must  adhere  to  the  rule  so  long  estah 
lished,  that  application  for  extension  of  time  to  file  trans* 
cripts  must  be  made  before,  and  not  after,  the  time  has  ex- 
pired, under  the  proTisions  of  section  738  of  the  Code. 


Hto    188, 

113    423 


Case  29 — Action  to  Enfobcb  Mechanic's  Lien — Mabch  20. 

Hightower  v.  Bailey,  &c. 

APPEAL  FBOM  HENDEB80N  CIBOUIT  CX)UBT. 

Action  by  F.  M.  Hightower,  Lumber  Merchant,  v.  Bailey  ft  KoEii- 
NEB,  Contractors,  to  Enforce  a  Material-man's  Lien.  • 

Judgment  for  the  Defendants  and  Plaintiff  Appeals.    Affirmed. 

Mechanic's  Lien — MAnauAL  BCen — Constitutionality  op  Statute 
2463. 

Held:  1.  Section  2463,  Kentucky  Statutes,  giving  a  lien  to  a  person 
who  performs  labor  or  furnishes  material  in  the  erection  of  a 
building  by  contract  with  "the  owner,  contractor,  sub-contractor, 
architect,  or  authorized  agent,"  is  not  unconstitutional,  though 
it  provides  a  lien  for  persons  with  whom  the  owner  is  supposed 
to  have  no  contractual  relations. 

2.  A  lien  is  not  given  for  the  price  of  material  furnished  by  one  ma- 
terial man  to  another,  but  only  for  material  furnished  by  con- 
tract, with  the  owner,  contractor,  architect,  sub-contractor,  or 
authorized  agent. 
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R.  H.  CUNNINOHAM,  AtTQBi?EY  for  appellant. 

1.  The  Mechanics'  Lien  Law,  Kentucky  Statutes,  sec.  2463,  as  amend- 

ed by  the  act  of  March  21,,  1896,  is  constitutional. 

2.  Difference  in  rules  as  to  constitutionality  of  State  and  Federal 

legislation.    Griswold  v.  Hepburn,  2  Duval,  24. 

3.  The  fifth  amendment  to  Constitution  of  the  United  States  has  no 

application  to  the  States.  Thorlngton  v.  Montgomery,  147  U.  S., 
490. 

4.  T^  fourteenth  amendment  confers  no  right,  privilege,  or  Immun- 

ity, but  simply  restricts  the  exercise  of  State  sovereignty.  U.  S. 
T.  Crulkshank,  2  Otto,  642;  C.  B.  ft  Q.  R.  R.  v.  Chicago,  1'66  U.  S., 
226. 

5.  The  validity  of  an  act  is  presumed  until  ita  nullity  is  shown  be- 

yond reasonable  doubt.  Collins  v.  Henderson,  11  Bush,  74; 
Cooley's  Const.  Lim.,  216,  433,  434;  Wellington,  Petr.,  16  Pick., 
87;  Alexander  v.  People,  7  Col.,  755;  Crowley  v.  State,  11  Oregon, 
512;  Kelly  r.  Meeks,  87  Missouri,  396;  Robinson  v.  Schenck,  102 
Ind.,  307;  Talbot  v.  Hudson,  16  Gray.  417;  Louisville  v.  Hyatt,  2 
B.  Mon.,  178;  Lexington  v.  McQuillan,  3  Dana,  513;  Waller  v. 
Martin,  17  B.  Mon.,  191;  C.  ft  O.  R.  R.  v.  Barren  Co.  Ct.,  19  BuSh, 
513. 

6.  What   constitutes   "due   process   of   law."    Tribunal,    inrlsdiction, 

notice.  Bank  of  Columbia  v.  Okely,  4  Wheaton,  235,  244;  Janes  v. 
Reynolds,  2  Texas,  240;  Pearson  v.  Yewdall,  5  Otto,  294;  Taylor 
V.  Porter,  4  Hill,  140;  Walker  v.  Sauvinet,  2  Otto,  678;  U.  S.  v. 
Ferrelra,  13  How.,  40;  People  v.  Essex  Co.,  70  N.  Y.,  229;  Ofk 
borne  v.  Nicholson,  13  Wall.,  654;  Den  v.  Hoboken,  etc.,  Co.,  18 
How.,  272;  Wllkerson  v.  Leland,  2  Peters,  658;  Leeper  v.  Texas, 
139  U.  S.,  462;  Davidson  v.  New  Orleans,  6  Otto,  97;  Pennoyer  v. 
Neff,  5  Otto,  714;  Kennard  v.  Louisiana,  2  Otto,  480;  1  Hen.  ft 
Mun.,  531. 

7.  Discussion  of  authorities  relied  on  contra.    Farmers  Loan  ft  Trust 

Co.  V.  Canada,  ftc.,  R.  R.,  11  L.  R.  A.,  740;  McHugh  v.  Gault,  86 
Mich.,  133;  Kirkwood  v.  Hoxie,  95  Mich.,  62. 

8.  The  owner  by  his  contract  authorizes  the  contractor  to  procure 

all  such  material,  and  to  have  done  such  work  as  is  necessary; 
and  settlement  with  the  contractor  is  no  defense  to  a  claim  of 
Hen  by  the  sub-contractor  and  material-man.  Smith  v.  Neu- 
bauer,  144  Ind.,  95;  Philips  Mech.  Liens,  2d  Ed.,  sec.  33;  Colter 
V,  Frese,  45  Ind.,  96;  Barker  v.  Buell,  35  Ind.,  302;  White  v. 
Miller,  18  Pa.,  52;  Neely  v.  Seabright,  113  Ind.,  316;  Hamilton  v. 
Naylor,  72  Ind.,  175;  Adams  v.  Buhler,  116  Ind.,  100;  Ferguson 
V.  Despo,  8  Ind.  Ap.,  523;  Kellogg  v.  Howes,  81  Cal.,  170;  Parker 
V.  Bell,  7  Gray,  429;  Weeks  v.  Walcott,  15  Gray,  54;  Clark  v. 
Klngsley,  8  Allen,  543;  Cole  Mfg.  Co.  v.  Falls,  90  Tenn.,  466; 
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Reeves  v.  Hender&on,  90  Tenn.,  521;  Bardwell  v.  Mann.,  46 
Minn.,  286;  Mallory  v  LaCrosse  Abattoir  Co.,  80  Wisconsin,  170; 

Albright  t.  Smith, So.  Dakota,  ;  French  v.  Bauer, 

20  L.  R.  A.,  560;  Jones  v.  Hotel  Co.,  86  Fed.  Rep.,  370. 
9.  Every  contract  is  made  in  contemplation  of  the  law  which  enters 
into  and  is  a  part  of  such  contract  and  governs  it. 

TELAMAN  ft  YBAMAN,  Attobneys  foe  appellee. 

1.  Mechanics'  liens  are  purely  statutory.    They  had  no  existence  at 

common  law. 

2.  The  only  question  involved  in  this  case  is  the  constitutionality  of 

the  Mechanics'  Lien  Law,  sec.  2463,  Kentucky  Statutes. 

3.  The  statute  as  amended  eliminates  the  requirement  of  notice  to 

the  owner  by .  the  contractor,  or  to  the  sub-contractor  by  the 
material-man.  The  owner  may  have  paid  his  contractor  in  full 
for  the  work,  yet  the  sub-contractor  in  the  first,  second  or  third 
degree  of  the  material  man  whom  he  never  heard  of  may,  at  any 
time,  within  six  months  after  he  has  ceased  to  labor  or  to  fur- 
nish material  assert  a  lien  against  the  property  (sec.  2468,  Ky. 
Stat.)  If  such  is  the  purpose  of  the  act,  wo  submit  that  the 
Legislature  has  exceeded  Its  powers.  It  can  not  thus  approprir 
ate  and  apply  one's  property  without  consent,  and  such  act  is  un- 
constitutional. 

AUTHORITIES   CITED. 

Mechanics'  Lien  Law  prior  to  act  of  March,  1896,  Ky.  Stats., 
ed.  1894,  sec.  2468. 

Mechanics'  Uen  Law  of  March  21,  1896,  Ky.  Stata.,  ed.  1899, 
sec.  2463-2467,  acts  1896,  p.  47. 

Statutes  similar  to  the  act  of  March,  1896,  held  unconstitu- 
tional. John  Spry,  Ac,,  v.  Sault,  &c.,  77  Mich.,  199,  and  6 
Lawyers  Reps.,  Annd.  204  and  18  Am.  St  Reps.,  897. 

Schroeder  v.  Galland,  7  L.  R.  A.,  711  and  19  Am.  St  Rep.,  69t 

Benedict  v.  Hood,  19  Am.  St.  Rep.,  698. 

Nice  V.  Walker,  34  Am.  SL  Rep.,  688. 

Waters  v.  Wolf,  42  Am.  St  Rep.,  815. 

Meyer  v.  Berlandi,  12  Am.  St.  Rep.,  663. 

Jones  V.  Great  Southern,  &c.,  79  Fed.,  474. 

Randolph,  Ac,  v.  Builders,  &c.,  17  Southern  Rep.,  721. 

Selma  Sash,  Ac,  v.  Stoddard,  22  Southern  Rep.,  555. 

APPELLANTS'  AUTHORITIES  REVIEWEaO. 

Kellogg  V.  Howes,  6  L.  R.  A.,  588. 
French  v.  Bauer,  20  L.  R.  A.,  560. 
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Okikion  or  THE  COUBT  BT  CHIIBF  JUSTICE  HAZEL4RIGG — Aftibm- 

Walling  &  Co.,  desiring  to  build  a  grain  elevator  on  their 
lot  in  the  city  of  Henderson,  Ky.,  contracted  with  Bailej 
&  Koerner  to  furnish  all  the  necessary  material  and  lo 
construct  the  improvement.  Bailey  &  Koerner,  who  were 
builders  and  coutractbrs,  contracted  with  H.  W.  Clark, 
Jr.,  a  lumber  merchant  at  Henderson,  for  a  large  quantity 
of  the  lumber  necessary  for  the  building.  Clark  then 
contracted  with  Hightower,  a  lumber  dealer  at  Ragau, 
Ala.,  for  a  quantity  of  lumber,  for  the  purpose  of  using  it  ^ 

in  filling  his  contract  with  Bailey  &  Koerner.  On  the 
completion  of  the  work,  it  appears  that  Bailey  &  Koerner 
have  paid  Clark  in  full  for  the  lumber  furnished  under  his 
contract,  including  the  Hightower  lumber,  but  Clark  has 
failed  to  pay  Hightower.  The  latter  has  therefore  brought 
this  action  in  the  Henderson  Circuit  Court,  claiming  a  lien 
on  Walling  &  Co.'s  lot  and  building  for  what  Clark  owes 
him.  It  is  the  contention  of  counsel  that,  under  our  stat- 
ute, Hightower,  as  a  material  man,  has  this  lien,  without 
i^gard  to  the  state  of  the  account  between  Walling  & 
Co.  and  Bailey  &  Koerner,  or  between  the  latter  and  Clark. 
But  because  there  was  no  averment  in  Hightower's  peti- 
tion, as  there  could  not  truthfully  have  been,  to  the  effect 
that  Bailey  &  Koerner  or  Walling  &  Co.  were  indebted  to 
Clark,  the  chancellor  dismissed  the  petition  on  demurrer, 
— holding  that  while  the  statute  as  amended  by  the  act 
of  March  21,  1896  (Ky.  St.,  section  2463),  in  terms  ga\^ 
Hightower  the  lien,  the  statute  as  so  amended  is  unconsti- 
tutional; and  this  Is  the  first  question  considered.  The 
Btsttnte  is  as  follows:  "A  person  who  performs  labor 
or  furnishes  materials  in  the  erection,  altering  or  repair- 
mg  a  house,  building  or  other  structure,  or  for  any  fixture 
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or  machmery  therein,  or  for  the  excavation  of  cellarB, 
cisterns,  vaults,  wells  or  the  improvement,  in  any  manner 
of  real  estate  by  contract  with,  or  by  the  written  consent 
of,  the  owner,  the  contractor,  sub-contractor,  architect  or 
authorized  agent,  shall  have  a  lien  thereon,  and  upon  the 
land  upon  which  said  improvement  shall  have  been  made 
or  on^  any  interest  such  owner  has  In  the  same,  to  secure 
the  amount  thereof  with  costs ;  and  said  lien  on  the  land  or 
improvements  shall  be  superior  to  any  mortgage  or  incum- 
brance created  subsequent  to  the  beginning  of  the  labor 
or  furnishing  of  the  materials;  and  said  lien,  if  asserted 
as  hereinafter  provided,  shall  relate  back  and  take  effect 
from  the  time  of  the  commencement  of  the  labor  or  tho 
furnishing  of  the  materials:  provided,  that  such  lien  shall 
not  take  precedence  of  a  mortgage  or  other  contract  lieu 
or  bona  fide  conveyance  for  value  without  notice,  duly  r-*- 
corded  or  lodged  for  record  according  to  law,  unless  the 
person  claiming  such  prior  lien  shall  before  the  recording 
of  such  mortgage  or  other  contract  lien  or  conveyance 
have  filed  in  the  clerk's  office  of  the  county  court  of  the 
county  wherein  he  shall  have  performed  labor  or 
furnished  material,  or  shall  expect  to  perform  la- 
bor or  furnish  materials  as  aforesaid,  a  statement 
showing  that  he  has  performed  or  furnished,  or  that  he  ex 
pects  to  perform  or  furnish,  such  labor  or  materials,  and 
the  amount  in  full  thereof,  and  his  lien  shall  not,  as 
against  the  holder  of  said  mortgage  or  other  contract  lien 
or  conveyance,  exceed  the  amount  of  the  lien  claimed, 
or  expected  to  be  claimed,  as  set  forth  in  such  statement. 
.  .  .  The  liens  provided  for  herein  shall  in  no  ca9»* 
be  for  a  greater  amount  in  the  aggregate  than  the  contract 
price  of  the  original  contractor;  and  should  the  aggregate 
amount  of  liens  exceed  the  price  agreed  upon  between  tho 
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original  contractor  and  the  owner,  then  there  shall  be  a 
pro  rata  distribution  of  the  original  contract  price  among 
said    lien-holders."     This   statute    is    radically   different 
from  our  former  laws  on  this  subject,  and  has  not  here- 
tofore been  before  this  court  for  construction.    The  pre- 
ceding statute,  while  giving  liens  to  contractors,  sub-con- 
tractors, material  men,  and  laborers,  practically  thereby 
provided  a  process  of  garnishment  in  the  hands  of  the 
owner  of  any  money  he  might  owe  the  contractor.     Its  pur- 
pose was  merely  to  substitute  the  sub-contractor,  material 
man,  and  laborer  to  the  rights  of  the  contractor,  and  was 
effectual  only  in  the  event  the  owner  was  indebted  to  the 
contractor.     It  was  entirely  safe  for  the  owner,  without 
notice  of  the  claims  of  others,  to  pay  his  contractor  when 
be  pleased,— even  in  advance.    The  present  statute  was 
clearly  meant  to  fasten,  and  does  fasten,  on  the  property 
of  the  owner  a  lien  for  the  claim  of  the  sub-contractor, 
material  man,  and  laborer,  although  the  owner  has  no  no- 
tice of  such  claims,  and  may  owe  the  contractor  nothim^. 
When  applied  to  the  facts  of  this  case,  assuming  that 
Hightower  is  a  material  man,  and  Clark  a  sub-contractor, 
within  the  meaning  of  the  statute,  the  law  gives  to  High- 
tower  a  lien  on  the  lot  and  improvement  of  Walling  ^ 
Co.,  without  regard  to  the  state  of  account  between  the 
owners  and  the  contractors  or  the  contractors  and  Clark. 
This  is,  in  effect,  argue  counsel,  the  taking  of  Walling  & 
Co.'s  property  to  pay  the  debt  of  another,  and  gives  them 
no  day  in  court,  and  is,  moreover,  an  unwarrantable  inter- 
ference with  the  right  of  Walling  &  Co.  to  make  such  con- 
tract as  they  pleased  with  Bailey  &  Koerner,  and  discharge 
their  obligations  when  and  as  they  pleased.    This  conten- 
tion  is  not  without  authority  to  support  it.    The  Ohio 
rourts  seem  to  so  hold,  and  x)erhaps,  also,  the  courts  of 
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Michigan.  Bat  the  weight  of  authority  seems  the  other 
way.  In  Laird  v.  Moonan,  32  Minn.,  358,  (20  N.  W.,  354), 
the  constitutionality  of  an  act  from  which  our  act  seem- 
ingly is  copied  is  elaborately  discussed,  and  the  act  up- 
held. In  Wisconsin  the  same  conclusion  wa&  reached. 
Mallory  v.  Abattoir  Co.,  80  Wis.,  170,  (N.  W.,  1071).  So, 
in  Massachusetts,  in  Donahy  v.  Clapp,  12  Cush.,  440;  Bo  wen 
V.  Phinney,  162  Mass.,  593,  <39  N.  E.,  283).  In  Manufactur- 
ing Co.  V.  Falls,  90  Tenn.,  466,  (16  S.  W.,  1045),  the  court 
said:  ^'It  is  true  that  a  lien  is  provided  for  persons  with 
whom  the  owner  is  supposed  to  have  no  direct  contract- 
ual relations,  but  the  fact  alone  does  not  invalidate  th*> 
act;  for  the  owner  must  be  held  to  a  knowledge  of  th.5 
existing  law  on  the  subject,  and  to  the  presumption  that 
he  employed  the  original  contractor  and  gave  out  his  work 
with  reference  to  that  law.  The  right  of  lien  to  sub-con- 
tractors and  material  men  is,  by  operation  of  law,  incorpor- 
ated into  and  made  a  part  of  the  owner's  contract,  uq 
much  as  if  expressly  included  and  written  therein.  H»* 
contracts  about  a  subject  in  which  the  law  declares  cer- 
tain advantages  to  all  persons  concerned,  whether  by  dh 
rect  contract  with  him,  or  by  the  employment  of  his  con- 
tractor. The  law  declares  that  a  lien  shall  exist  in  favor 
of  the  sub-contractor  and  material  man  in  certain  con- 
tingendes.  Hence  the  owner  who  makes  the  contem- 
plated contract  can  not  justly  complain  of  the  legal  ro- 
suit,  especially  when  he  derives  the  benefit  of  the  labor 
and  materials  of  those  for  whom  the  lien  is  provided,  an«l 
who  often  have  no  other  means  of  compensation.  The 
enforcement  of  this  law  does  not  necessarily  result  in  loss 
to  the  owner,  nor  take  from  him  something  for  nothing.*' 
In  Colter  v.  Frese,  45  Ind.,  96,  the  same  conclusion  was 
reached   after   an   exhau»tive   examination.    So,   also,   iu 
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Hicks  V.  Murray,  43  Cal.,  515,  the  court  thought  the  act 
(institutional.  To  the  same  effect  are  the  cases  of  At* 
wood  v!  Williams,  40  Me.,  409;  Gurney  v.  Walsham,  16  R. 
I.,  699,  (19  Atl.,  323);  Improvement  Co.  v.  Karn,  80  Va.,  589; 
Railroad  Co.  v.  Howison,  81  Va.,  125;  Lumber  Co.  v.  Mc- 
Chesney,  1  Wash.  St.,  609,  (21  Pac.  198);  Paine  v.  Tilling- 
hast,  52  Conn.,  532.  So,  also,  in  Maryland,  in  Treu^ch  v. 
Shryock,  51  Md.,  162. 

An  elaborate  and  learned  discussion  of  this  question 
is  found  in  Jones  v.  Hotel  Co.,  30  C.  C.  A.,  108;  86  Fed., 
370,  considered  in  the  United  States  Circuit  Court  of  Ap- 
peals, before  Circuit  Judges  Lurton  and  Taft  and  District 
Judge  Clark.  After  reviewing  the  authorities,  the  learned 
judge  (Lurton)  said:  "But  the  validity  of  the  statutes 
need  not  be  rested  upon  mere  authority.  They  find  sanc- 
tion in  the  dictates  of  natural  justice,  and  most  often  ad- 
minister an  equity  which  has  recognition  under  every  sys- 
tem of  law.  That  principle  is  that  every  one  who  by  hift 
labor  or  materials  has  contributed  to  the  preservation  or- 
enhancement  of  the  property  of  another  thereby  acquires. 
a  right  to  compensation.  .  .  .  The  legal  effect  of  the 
contract-  [between  the  owner  and  contractor]  is  to  give 
a  lien  to  all  who  at  the  instance  of  the  contractor  shall 
be  employed  to  furnish  labor  or  materials  for  the  work 
which  he  has  let  out.  So  far  as  such  a  statute  is  limited 
to  future  contracts,  it  can  not  be  said  to  impair  the  obli- 
gation of  a  contract.  If  the  law  be  subject  to  no  other 
objection,  it  impairs  no  contract,  for  all  thereafter  made 
are  entered  into  upon  the  basis  of  the  law.  .  .  .Neither 
can  the  owner  be  said  to  be  thereby  deprived  of  his  prop- 
erty without  due  process  of  law.  He  has  voluntarily  made 
a  contract,  with  the  law  before  him.  He  has  thereby  sub- 
jected his  property  to  liability  for  certain  debts  of  the 
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contractor.  His  own  voluntary  consent  is  an  element  in 
the  transaction.  He.  know^  what  the  law  is,  and  makes 
a  contract  under  the  law.  It  is  idle  to  say  that  under 
such  circumstances  he  is  deprived  of  his  property  with- 
out due  process  of  law." 

In  Henry  &  Coats  worth  Co.  v.  Evans,  97  Mo.,  47;  10 
S.  W.,  868;  (3  L.  R.  A.,  332),  Judge  Barclay,  in  an  able  opin- 
ion  overruling  a  former  and  contrary  opinion  (Henry  v. 
Rice,  18  Mo.  App.,  497),  sustained  the  validity  of  a  statute 
similar  to  the  Kentucky  statute.  Under  the  Nebraska 
statute,  the  owner  is  liable  for  labor  and  material,  with- 
out regard  to  the  state  of  the  account  between  himself 
,and  the  contractor.  Ballou  v.  Black,  21  Neb.,  131;  (31  N. 
W.,  673).  So  in  Nevada,  Hunter  v.  Truckee  Lodge  No. 
14,  14  Nev.,  24. 

In  Phil.  Mech.  Liens  (3d  Ed.)  sec.  57,  the  author  thus 
states  the  doctrine:  'The  lien  of  the  mechanic  being 
a  remedy  by  which  the  property  of  one  man  may  be  taken 
for  the  benefit  of  another,  it  necessarily  follows  that  it 
can  only  arise  by  the  free  consent  of  him  to  whom  it  be- 
longs. ...  It  is,  however,  no  more  necessary  that  the 
contract  from  which  the  lien  is  to  follow  as  an  incident 
should  be  the  personal  act  of  the  owner,  than  in  other 
matters.  Necessity  has  created,  and  the  law  sanctioned, 
the  performance  of  the  affairs  of  life  by  means  of  agents 
duly  authorized  by  principals.  .  .  .  This  agency  may 
be  implied  as  well  as  expressly  created.  Every  man  must 
liecessarily  be  presumed  to  know  the  public  laws  in  exist- 
ence, and  to  contract  with  reference  to  their  provisions. 
Whenever,  therefore,  from  public  policy,  it  is  found  neces- 
sary to  extend  by  statute  a  lien  against  the  property  of 
an  owner,  to  answer  to  a  subcontractor  or  others  with 
whom  he  is  not  in  privity,  and  the  owner  shall  thereafter 
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make  such  contract,  from  which  the  statute  declares  the 
lien  to  subcontractors  and  others  shall  flow,  the  original 
con-tract  of  the  owner  will  be  conclusively  presumed  to 
imply  the  consent  that  his  property  may  be  taken  to  pay 
indebtedness  to  subcontractors  thus  imposed  by  the  law. 
On  this  ground  contractors  have  been  allowed  to  pledge 
the  credit  of  property  to  subcontractors  an*!  material 
men." 

An  admirable  statement  of  the  grounds  on  which  such 
statutes  rest  is  found  in  Albright  v.  Bmith  (8.  D.)  ,  51  N. 
W.,  590. 

We  regard  the  authorities  cited  (and  there  are  many 
other  cases  in  point)  as  entirely  suffi<yent  to  uphold  the 
constitutionality  of  the  statute.  Notwithstanding  this, 
we  think  the  chancellor  acted  properly  in  dismissing  the 
petition.  While  the  case  seems  to  have  been  heard  be- 
low on  the  theory  that  Clark  was  a  subcontractor  and 
Hightower  a  material  man,  within  the  meaning  of  the 
statute,  the  pleadings  do  not  sustain  such  theory.  High- 
tower is  a  lumberman,  and  furnished  materials,  it  is 
true,  but  he  furnished  them  to  Clark,  another  material 
man.  The  petition  avers  that  he  furnished  the  lumber  to 
Clark  at  his  special  instance  and  request,  and  for 
which  he  agreed  to  pay  the  purchase  price,  and 
he  so  furnished  it  to  Clark  for  the  purpose  of 
being  used,  and  it  was  used,  in  building  for  Wall- 
ing &  Co.  a  certain  elevator.  He  further  avers 
that  he  filed  his  statement  in  the  clerk's  office,  as  required 
by  law,  showing  that  he  claimed  a  lien  for  the  materials 
furnished  Clark  as  subcontractor.  But  the  averments 
of  the  pleading  do  not  show  that  Clark  was  a  subcon- 
tractor, but  do  show  that  he  was  merely  a  material  man, 
under  contract  with  the  contractors,  Bailey  &  Koerner, 
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to  furnish  certain  lamber  for  the  elevator.  Clark  and 
Hightower  were  both  material  men,  bat  the  statute  does 
not  give  a  lien  to  a  material  man  who  furnishes  materials 
to  another  material  man.  The  materials  for  which  the 
statute  gives  a  lien  are  those  which  are  furnished  to  an 
owner,  a  contractor,  subcontractor,  architect,  or  author* 
ized  agent.  We  can  not  extend  the  statute  beyond  its 
plain  language  and  evident  meaning.  The  hardships  to 
owners  are  apt  to  be  considerable,  even  under  the  terms 
of  the  statute.  If  the  right  to  the  lien  be  extended  beyond 
the  terms,  then  it  can  be  extended  indefinitely,  and  tht-rc 
would  be  no  safety  in  contracting  for  the  erection  of  a 
building.  The  statute  so  extended  would  be  impractica- 
ble. In  Phil.  Mech.  Liens  (3d  Ed.),  sec.  51,  it  is  said  "that 
a  lumber  dealer,  employed  merely  to  furnish  lumber, 
whether  manufactured  or  not,  is  not  a  contractor  for  the 
erection  of  the  building,  or  any  division  of  it.  He  is  a 
material  man,  merely,  or  a  workman,  if  he  works  up  his 
lumber  into  frames,  doors,  etc.,  and  is  not  employed  to 
erect  or  put  up  the  building  or  any  of  its  primary  divi- 
sions." In  Merriman  v.  Jones,  43  Minn.,  29;  (44  N.  W^ 
526),  it  was  held  that  one  who  sells  materials  to  the  dealer 
who  has  contracted  to  stfpply  the  contractor  is  not  «  sub- 
contractor, within  the  meaning  of  the  Minnesota  «»tatute, 
and  has  no  lien.  This  statute,  we  have  seen,  apparently 
furnished  the  model  for  the  Kentucky  statute.  A 
strict  application  of  this  rule  should  be  made  la  this  <'ase, 
liecause  it  appears  from  the  plaintiff's  pleadings  that  when 
he  shipped  the  first  lumber  to  Clark  he  did  not  know  for 
what  particular  purpose  or  for  whose  building  the  lumlx^r 
w^s  intended,  and  he  could  not,  therefore,  hav(»  so!d  it  on 
the  credit  of  the  i)uilding  of  Walling  &  Co.,  to  be  erected, 
but  trusted  alone  in  Clark's  credit.    It  was  a  simple  and 
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ordinary  sale  of  dumber  by  one  lumber  mercliant  to  an- 
other like  merchant,  and  apparently  on  the  sole  credit  of 
the  purchasing  merchant.    Wherefore  the  judgment  deny- 
ing the  lien  is  affirmed. 
Petition  for  rehearing  fiie^  by  appellant  and  overruled. 


Case  30 — ^Action  fob  Pbo  Rada  of  City  Taxes  Levied  and  Collected 
FOB  School  Pubfoses — Mabch  29. 


Board  of  Education  of  Oity  of  Paducah  v. 
Oity  of  Paducah. 


106  209 

110  638 

J110  653 


APPEAL  FBOM    M'CRACKEN    CIRCUIT    COUBT. 

Suit  bt  Boabd  of  Education  of  the  City  of  Paducah  Against  the 
City  of  Paducah,  .to  Recover  Taxes  Alleged  to  Have  Been 
Collected  by  Defendant  for  Plaintiff's  Benefit. 

Judgment  for  Defendant  and  Plaintiff  Appkals.     Affirmed. 

Municipal  Corporations — Excessive  Levy  for  School  Purposes. 

Held:  1.  The  fact  that  the  fiscal  agents  of  the  city  of  Paducah  may 
have  levied  and  collected  more  money  than  was  shown  to  be 
due  for  school  purposes  by  the  report  made  to  them  by  the  ap- 
pellant, does  not  affect  the  rights  of  appellant  or  authorize  the 
payment  of  such  excess  to  appellant  by  appellee. 

2.  When  the  board  of  education  has  received  from  the  city,  the  mo- 
ney estimated  by  it  to  be  necessary  for  school  purposes  for  any 
given  year,  the  obligation  of  the  city  to  it,  for  that  year,  has 
been  discharged. 

GREER  A  REEID,  Attorneys  for  appellants. 

1  While  it  may  be  diflficult  for  this  court  to  determine  what  amount 
the  board  of  education  ought  to  receive  in  this  case,  from  the 
city,  it  is  manifest  that  the  board  has  not  received  by  several 
thousand  dollars  what  was  collected  by  the  city  for  it,  and 
which  4s  still  retained  by  the  city,  and  this  is  all  that  is  neces- 
sary to  authorize  a  new  trial  in  this  action. 

▼oL  108-14 
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2.  The  fact  that  the  taxes  may  have  been  unlawfully  levied  and  col- 
lected by  the  city,  does  not  authorize  the  city  to  withhold  it 
from  the  school  board  for  whose  benefit  it  was  collected. 

Section  223  of  the  City  Charter,  of  Paducah;  Ky.  Stats.,  3596; 
Louisville  v.  Louisville  School  Board,  17  Ky.  Law  Rep.,  698; 
sub-section  11  of  sectloh  29,  city  charter;  sec.  3470,  Ky.  Stats.; 
sec.  171,  Ky.  Const.;  Spaulding  v.  Hill,  86  Ky.,  656;  Levy  v. 
City  of  Louisville,  16  Ky.  Law  Rep..  874;  sees.  172  and  174,  Ky. 
Const.;  sees.  104  and  106,  city  charter;  Board  of  Councilmen 
of  Frankfort  v.  Scott,  19  Ky.  Law  Rep.,  1070;  sec.  179,  Ky.  Const.; 
sec.  4020,  Ky.  Stats.;  sec.  16,  city  charter;  sec.  230,  city  charter; 
Maddox  et  al.,  v.  Graham,  ftc,  2  Metcalfe,  64  and  65;  Board  of 
Education  v.  General  Council  of  City  of  Covington,  20  Ky.  Law 
Rep.,  289;  Hickman  County  Court  v.  Moore,  2  Bush,  108;  Gar- 
rard County  Court  v.  McKee,  11  Bush,  234;  City  of  Owensboro 
V.  Board  of  Trustees,  Ac.,  10  Ky.  Law  Rep.,  41. 

R.  T.  LIGHTPOOT,  Attorney  for  appellee. 

The  defenses  relied  on  by  the  appellees  (def aidant  in  the 
lower  court)   are  these: 

1.  A  suit  at  law  will  not  lie  for  the  recovery  of  a  money  Judgment — 

mandamus  is  the  only  remedy  in  such  a  case. 

2.  Even  if  a  suit  of  this  sort  should  have  been  instituted,  there  la 

nothing  due  the  plaintift  from  the  defendant. 

3.  It  is  not  alleged,  or  sl^own,  that  the  city  has  not  paid  to  the 

plaintifT  all  thait  was  necessary  for  the  purposes  of  conducting 
le  schools  of  the  city  and  all  that  was  called  for  in  its  esti- 
mates. 

Board  of  Education  v.  General  Council,  20  Ky.  Law  Rep.,  4; 
Joint  Free  High  School  Dlst.  v.  Town  of  Green  Grove,  77  Wis., 
p.  532;  Puller  v.  Heath,  89  111.  Sup.  C,  p.  296;  State  v.  Board 
of  Council.  52  N.  J.  Law,  p.  69;  State  v.  Whitworth,  8  Lea,  594; 
Hon.  V.  State,  89  Ind.,  p.  24d;  Saginaw  v.  E.  Saginaw  Co.,  44 
Mich.,  p.  273;  People  v.  Mahoney,  30  Mich.,  100;  Cass  Township 
V.  Dillon,  16  Ohio  St.,  38;  31  Wis..  257;  State  v.  Burkhart.  59 
Mo.,  75;  State  v.  Hammel,  31  N.  J.  L.,  446;  64  Ind.,  275;  55  N. 
T.,  180;  Merrell  on  Mandamus,  pages  129,  130  to  172  Inclusive. 

Opinion  or  the  court  by  JUDGE  BURN  AM — Affibmino. 

Appellant,  the  Board  of  Education  of  the  city  of  Paducah, 
Instituted  this  suit  against  the  city  of  Paducah  to  re^bover 
113,634.52,  alleged  to  be  due  it  as  a  balance  under  the  levy 
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made  by  the  city  council  for  the  year  1896,  and  110,988,40, 
alleged  to  be  due  it  as  a  balance  under  the  levy  made  by 
the  city  council  for  the  year  1897,  and  |2,847.11,  subject 
to  a  credit  of  |1,570,  alleged  to  be  due  it  as  its  pro  rata 
proportion  of  the  back  taxes  collected  during  these  years. 
The  defense  relied  on  by  appellee  is  that  it  had  paid  to  ap- 
X>ellant  the  full  amount  of  money  estimated  by  it  to  be 
necessary  for  school  purposes  in  the  city  of  Paducah  for 
the  years  1896  and  1897,  and  that  as  a  matter  of  fact  the 
money  so  paid  by  it  to  appellant  was  more  than  sufficient 
to  pay  all  current  liabilities  of  the  school  board  for  those 
years,  and  was  actually  in  excess  of  the  amount  estimated 
to  be  necessary  by  the  board  of  education.  By  section 
3462  of  the  Kentucky  Statutes,  which  is  a  section  of  char- 
ters of  cities  of  the  third  cJass,  to  which  appellee  belongs, 
the  board  of  education  is  declared  to  be  a  body  politic  and 
corporate,  and  is  given  the  control  and  management  of  the 
public  schools  of  the  city,  and  of  the  property  and  funds 
belonging  thereto,  with  power  to  contract  and  be  contract- 
ed with.  Section  3468  provides  that:  "Said  board  shall, 
at  the  end  of  each  scholastic  year,  prepare  and  cause  to 
be  published,  a  printed  statement,  showing  the  numfber 
of  pupils  in  each  school,  with  the  general  condition  and 
educational  progress  made  therein,  the  amount,  character 
and  condition  of  all  funds  and  other  property  belonging 
to  said  schools."  And  section  3469  provides  further  that: 
"Said  board  shall,  within  thirty  days  prior  to  the  time 
prescribed  for  the  levy  to  be  made  in  the  charter  of  cities 
of  the  third  class,  approximately  ascertain  the  amount 
of  money  necessary  to  be  used  to  defray  the  expenses  of 
maintaining  the  schools,  improving  or  constructing  build- 
ings, etc.,  thereof,  and  any  liquidation  of  the  liabilities 
during  the  current  fiscal  year,  and  report  the  same,  to- 
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gether  with  the  estimated  amount  to  be  received  from  the  , 
common  s<*hool  fund  of  the  State,  interest  on  bonds,  en- 
dowments, etc.,  to  the  city  auditor  or  clerk,  who  shall 
thereupon  report  the  same  to  the  general  council,  and  said 
general  council  shall  make  tl^e  necessary  levy,  and  collect 
the  tax  to  provide  suitable  school  buildings,  and  to  defray 
the  general  expenses  necessary  for  school  x>urposes:  pro- 
vided, that  the  levy  for  any  one  year  shall  not  exceed 
fifty  cents  on  each  one  hundred  dollars  of  value  of  tax- 
able property  in  the  city  as  returned  by  the  board'  of 
equalization.  ^  Said  tax  shall  be  paid  to  the  board  or  au- 
thorized agent  of  same  as  fast  as  collected.-' 

These  facts  appear  from  the  evidence:  On  the  24th 
da^r  of  March,  1896,  appellant  submitted  this  report  to  the 
city  council: 

"We,  the  undersigned  members  of  the  finance  commit- 
tee, find  upon  examination  of  the  books,  etc.,  the  follow- 
ing receipts  and  expenditures  for  the  past  current  year: 
Received  from  the  city  on  35-cent  tax  levy...  |19,923  84 

Received  from  the  State  of  Kentucky 9,935  91 

Due  from  the  State  of  Kentucky 1,000  00 

Total    130,859  75 

Disbursed. 

Teachers'  salaries,  janitors,  fuel,  repairs  and 

general  current  expenses  of  the  present  term  (30,565  34 

Leaving  a  balance  for  other  expenses $     204  41 

"Basing  the  necessities  of  the  coming  year  on  the  above 
statement,  we  recommend  that  the  city  council  be  re- 
quested to  levy  35  cents  on  the  flOO. taxable  property  ia 
the  city  of  Paducah  for  school  purposes." 
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And  for  the  year  1897  the  following  report  was  made: 

Amount  bal.  on  hand |     252  42 

Received  from  the  city  of  Paducah  for  1896  levy    20,902  92 
Will  yet  receive  from  the  city  of  Paducah 864  99 

Total    f 21,767  91 

Received  from  the  State  of  Kentucky 8,760  13 

Estimated  will  yet  receive  from  State 973  00 

.  Total f31,754  22 

Estimated  amount   of  running  expenses   nine 

montlis,  at  f3,250.00  per  month |29^50  00 

Additional  teachers  next  term 1,215  00 

For  repairing  buildings,  etc 1,000  00 

Total    »31,465  00 

Balance   for   contingencies 289  00 

"These  figures  are  based  on  35-cent  levy  for  1896.  We 
recommend  that  the  same  levy  of  35  cents  on  the  flOO  of 
the  taxable  property  be  made  to  defray  the  expenses  of 
the  coming  year,  and  15  cents  additional  for  building 
purposes;  making  a  total  of  50  cents  on  the  flOO  taxable 
property." 

It  further  appears  that  pursuant  to  these  reports  of  the 
board  of  education  the  city  council  made  a  levy  for  1896 
of  35  cenrt«  on  the  |100  of  taxable  property  in  the  city  of 
Paducah  for  school  purposes,  and  in  1897  made  a  levy  of 
50  cents  on  the  flOO  of  taxable  property  for  school  pur- 
poses, and  that  the  board  of  education  received  from  the 
city  for  the  year  1896,  |21,767.91,  and  for  the  year  1897, 
f30^819.38,  these  sums  being  independent  of  and  in  addi- 
tion to  the  money  received  by  it  from  the  State  of  Ken- 
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tucky  for  those  years;  and  it  is  apparent  from  these  fig- 
ures that  the  board  of  education  has  been  paid  by  the 
city  council  of  Paducah  more  money  than  was  estimated 
by  the  board  to  be  necessary  for  school  purposes  for  those 
years.  But  it  is  insisted  for  appellant  that  the  ad  valorem 
per  centum  levied  by  the  city  council  for  the  years  1896 
and  1897  for  school  purposes  realized  a  much  larger  sum 
than  it  had  estimated  to  be  necessary,  and  that,  having 
been  levied  and  collected  for  school  purposes,  it  is  en- 
titled to  have  this  excess  paid  over  to  it  by  the  city  coun- 
cil, , notwithstanding  the  fact  that  it  received  from  the 
city  the  full  amount  of  money  estimated  by  it  to  be  neces- 
sary, and  which  the  records  show  was  in  fact  sufficient 
to  discharge  the  current  expenses  of  the  school  board  for 
those  years,  upon  the  theory  that,  having  been  levied 
and  collected  for  school  purposes,  it  can  not  be  other- 
wise appropriated  by  the  city  council.  Under  the  charter 
of  cities  of  the  third  class,  all  legislative  powers  are 
vested  in  the  board  of  councilmen,  and  section  3290  of -the 
Kentucky  Statutes  makes  it  their  duty  to  provide  for  the 
payment  of  the  debts  and  expenses  of  the  city,  and  to 
levy  and  collect  taxes  upon  all  property  within  the  city 
for  this  purpose.  They  not  only  have  to  provide  money 
for  the  use  of  the  board  of  education,  but  for  every  other 
department  of  the  municipal  government.  Appellant  has 
discharged  all  of  the  duties  imposed  upon  it  by  the  stat- 
ute in  connection  with  the  raising  of  money  f Dr  the  sup- 
port of  the  public  schools  when  it  has  approximately  as- 
certained the  amount  which  will  be  required  to  defray 
the  expenses  of  maintaining  the  schools  or  improving  or 
constructing  buildings,  etc.  It  is  no  part  of  Its  duty  to 
make  any  suggestions  to  the  council  as  to  how  this  money 
is  to  be  realized.    This  is  a  matter  which  the  law  has  im- 
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posed  exclusively  upon  the  city  council,  and  must  be  ex- 
ercised by  them.  They  are  the  fiscal  agents  of  the  city, 
an^  are  responsible  for  the  proper  discharge  of  their  duty 
in  connection  with  all  matters  connected  with  the  reve- 
nuie  and  taxation;  and,  if  they  have  made  a  greater  tax 
levy  and  collected  more  money  than  shown  to  be  neces- 
sary for  school  purposes  by  the  report  made  to  them  by 
appellant,  they  have  violated  the  law  in  making  such  ex- 
cessive  levy.  But  this  fact  does  not  affect  the  rights  of 
appellant,  or  authorize  the  payment  of  such  e*xcess  to  it 
by  appellee.  When  the  board  of  education  has  received 
from  the  city  the  money  estimated  by  it  to  be  necessary 
for  school  purposes  for  any  given  year,  the  obligation  of 
the  city  to  it  for  that  year  has  been  discharged,  and  the 
board  of  education  can  not  legally  demand,  or  the  city 
I)ay,  any  greater  sum  from  its  revenues. 

It  is  not  important,  and  would  not  be  proper,  under  the 
pleadings  in  this  proceeding,  to  determine  the  disposition 
that  should  be  made  by  the  city  council  of  the  surplus 
money  so  illegally  collected.    Judgment  affirmed. 
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Pittsburg,  C.  C.  ft  St.  L.  Ry.  Co.  v.  Bartels. 
Case  81 — ^Action  to  Reooveb  Debt  bt  Garnishment — M%boh  29. 

Pittsburg,  O.,  O.  &  St.  L.  Ry.  Oo.  v.  Bartels. 

APPBAIi    FROM    JEFFERSON    CIRCUIT   COURT,    COMMON    PLEAS    DIVISKMr. 

Action  by  Bartels  v.  P.  C,  C.  ft  St.  L:  Ry.  Co.,  as  G-arnishee. 

Judgment  for  the  Plaintiff  and  Defendant  Appeals.    Affirmed. 

Jurisdiction — Debt  Due  by  Non-Resident  Corporation  to  Non-Rbsx- 
DENT  De^or. 

Held:  A  court  in  this  State  bas  Jurisdiction  to  subject  by  garnish- 
ment a  debt  due  to  a  non-resident  defendant  by  a  non-resident 
corporation  doing  business  in  this  State. 

BARRET  GIBSON,  Attorney  for  appeixants. 

1.  A  suit  by  attachment  in  the  ordinary,  or  garnishment  form,  can 

not  be  maintained  in  the  courts  of  Kentucky  without  personal 
service  on  the  principal  defendant,  unless  there  be  In  this  State 
property  or  wages  upon  which  the  attachment  can  be  levied. 

2.  Where   both   the   garnishee  and    the   principal   debtor   are   non- 

residents, and  the  deot,  such  as  wages,  U  payable  in  the  State 
of  their  residence,  and  there  is  no  property  in  this  State,  the 
courts  of  this  State  are  without  jurisdiction  to  proceed  by  at- 
tachment; and  a  judgment  based  on  such  attachment  is  void. 

3.  A  debt  in  the  ordinary  form,  or  in  the  form  of  wages  due  from 

one  non-resident  to  another  non-resident  in  the  same  State,  is 
payable,  by  legal  implication,  in  the  State  where  the  parties 
reside,  in  the  absence  of  a  place  fixed  by  the  contract,  and  In 
such  case  there  is  no  property  in  this  State  subject  to  levy  or 
seizure. 

AUTHORITIBS   CITED. 

Central  Trust  Co.  v.  Chattanooga  R.  ft  C.  R.  Co.,  68  Fed.  Rep., 
685;  Cooper  v.  Reynolds,  10  Wall.,  318;  Pennoyer  v.  Neff.  95 
U.  S.,  723;  Hart  v.  Sausen,  110  U.  S.,  151;  Arndt  v.  Grigg,  134 
U.  S.,  316;  Grover  v.  Machine  Co.,  137  U.  S.,  287;  Wilson  v. 
Seligman,  144  U.  S.,  44;  Scott  v.  McNeal,  154  U.  S.,  34;  Goldey 
V.  Morning  News,  156  U.  S.,  518;  Fitzsimmons  v.  Johnson,  90 
Tenn.,  416,  17;  S.  W.,  100;  Railroad  Co.  v.  Dooley,  78  Ala.,  524; 
Am.  ft  Ehig.  Enc.  of  Law  (2d  ed.),  vol.  3,  p.  185;  Am.  ft  ESng. 
Enc.  of  Law,  vol.  8,  p.  302;  also,  306;  Douglas  v.  Ins,  Co.,  138 
N.  Y.,  209;   33  N.  B.,  938,  940;  Railroad  Co.  v.  Smith    (Miss.), 
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12  South,  461;  Drake  on  Attachments,  S.,  474;  Sawyer  v.  Thomp- 
son, 4  Foster,  510;  Railroad  Co.  v.  Maggard  (Colo.  App.),  39 
Pac.  Rep.,  a42;  Smith  v.  Boston  R.  R.  Co.,  33  N.  H.,  337,  342; 
Swedish  Am.  Nat.  Bank  of  Minneapolis  v.  Bleecke,  75  N.  W.,  740. 

GARDNER  &  MOXLET,  Attobnets  fob  appkllee. 

1.  We  think  the  entire  question  in  this  case  depends  on  whether  or 

not  the  garnishee  can  be  brought  before  the  court  by  service 
of  process  as  provided  by  the  Kentucky  Civil  Code,  sec.  203,  as 
follows:  "The  order  of  attachment  shall  be  execlited  by  the 
sheriff  as  to  a  debt  or  demand  by  delivering  a  copy  of  the  order 
to  the  person  owing  it.'* 

2.  Under  the  general   law  a  railroad  corporation  is  a  citizen,  for 

purposes  of  attachment  In  every  place  where  it  operates. 

3.  In  this  State,  on  an  obligation  to  pay  money  on  demand,  no  de- 

mand is  necessary  before  suit  is  brought. 

CITATIONS. 

Oldham  v.  Robinson,  1  B.  Mon.,  392;  Civil  Code,  sees.  203,  225 
and  75;  City  Nat.  Bank  v.  Gardner,  5  Rep.,  689;  Paducah  Lum- 
ber Co.  V.  Langstaff,  5  Ky.  Rep.,  445;  Ky.  Const,  202;  Ky. 
Stats.,  571  and  572;  L.  N.  A.  ft  C.  Ry.  Co.  v.  Parish,  6  Ind. 
App..  91;  Thorn  v.  Central  R.  R.  Co.,  26  N.  J.  L.,  121;  People 
V.  Frederick,  48  Barb  N.  Y.,  176;  Baldwin  v.  The  Mississippi. 
Ac,  R.  R.  Co.,  5  Iowa,  519;  Am.  ft  Eng.  Enc.  of  Law,  vol.  21,  124; 
vol.  4,  206;  Datz  v.  Chambers,  3  Pa.  Dist.  R.,  353;  49  App.,  322; 
36  N.  E.,  669;  15  So.,  45«  Ala.;  Central  Trust  Co.  v.  Chatta- 
nooga R.  ft  C.  R.  R.  Co.,  695;  Mason  v.  Bubee.  44  Fed.,  559;  33 
Pacific,  870;  Kirby  Carpenter  Co.  v.  Toombley,  59  N.  W.,  809; 
Green  v.  Van  Busllck,  7  Wallace,  139-152;  The  Wyeth  Hard- 
ware ft  Mfg.  Co.  'v.  Lang.,  54  I^o.  App.,  153;  Penn.  v.  Lord 
Baltimore,  1  Ves.,  444;  Massie  v.  Watts  Cranch,  148;  Watkins 
v.  Holman,  16  Pet.,  25;  Carbett  v.  Nutt,  10  Wal.,  464;  Pennoyer 
V.  Neff,  95  U.  S.,  720;  Code,  sec.  733;  Ky.  Stats.,  sec.  460; 
Leathers  v.  McGlassen,  3  Mon.,  224;  Cotton  v.  ReavlU.  2  Bibb, 
101;  Com.  Nat.  Bank  of  Chicago  v.  Chicago,  M.  ft  St.  P.  R. 
Co..  45  Wis.,  175;  Grubbs  v.  Harris,  1  Bibb,  567; 
Steele  v.  Curie,  4  Dana,  383;  Davis  v.  Morton,  5 
Bush,  165;  B.  ft  <M.  R.  Co.  v.  Thompson,  31  Kan.,  194;  Fithian 
V.  Red  Co.,  31  Pas.  St.,  114;  Bank  v.  Red  Co.,  45  Wis.,  172; 
♦  Hannibal  ft  St.  J.  R.  R.  Co.  v.  Crane,  102  111.;  Nichols  v.  Hooper, 
17  Atl.  R.,  1)34;  Plimpton  v.  Bigelow,  93  N.  Y.,  601;  Barr  v.  King, 
96  Penn.  St.,  485;  Nat.  Bank  v.  Huntington,  129  Mass., 
444;  Canada  r.  Detrick,  63  Ind.,  485;  Newman  v.  Manning,  79 
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Ind.,  218;  Balto.,  &c.,  R.  R.  Co.  v.  Taylor,  81  Ind.,  24;  Mooney 
v.  Union  Pacific  Ry.  Co.,  60  Iowa,  346;  Broadstreet  v.  Clark, 
Ac,  C,  M.  &  St.  P.  R.  Co.,  6^  Iowa,  670;  Lyon  ft  Co.  v.  Callopy, 
ftc,  C,  M.  ft  St.  P.  R.  Co.,  87  Iowa,  567  (1893);  B.  ft  M.  R.  R. 
Co.  y.  Thompson,  31  Kan.,  194;  Larkin  v.  Wilson,  106  Mass., 
120;  Brauser  v.  New  England  /Fire  Ins.  Co.,  21  Wis.,  506;  H. 
ft  St.  J.  R.  R.  Co.  Garnishee  v.  Cranem,  li3  Western  Jurist,  360; 
L.  N.  A.  ft  C.  Ry.  Co.  V.  Parish,  6  Ind.,  91. 

OPINION  OF  THE  cx>UBT  BT  JUDGE  PAYNTER — Affirming. 

One  Gilhooley  was  indebted  to  the  appellee,  Bartels, 
on  a  promissory  note.  The  appellant  railway  company  is 
a  foreign  corporation  doing  business  in  this  State.  It 
was  indebted  to  Gilhooley.  This  action  was  brought  by 
Bartels  against  Gilhooley,  and  an  order  of  attachment  was 
obtained  and  executed  upon  the  railway  company  for 
the  purpose  of  compelling  it,  as  garnishee,  to  pay  the  sum 
due  Gilhooley  to  the  plaintiff.  As  Gilhooley  and  the  gar- 
nishee are  non-residents,  and  the  debt  due  from  the  gar 
nishee  to  the  debtor  being  payable  in  Indiana,  and,  al- 
though Bartels  is  a  resident,  it  is  contended  that  the  court 
did  not  have  jurisdiction  to  subject  the  debt  attached  to 
the  payment  of  the  plaintiff's  demand. 

We  are  aware  that  there  is  some  conflict  between  the  au- 
thorities upon  the  question  here  involved,  but  we  are  of  the 
opinion  that  the  weight  of  authorities  hold  that  the  court 
has  jurisdiction  to  subject  the  debt  to  the  payment  of  the 
plaintiff's  demand.  At  any  rate,  the  best-reasoned  cases 
take  that  view  of  the  law.  Non-resident  corporations, 
under  our  law,  are  placed  upon  the  same  footing  as  do- 
mestic corporations.  The  law  requires  that  they  shall 
have  an  agent  in  the  State  upon  whom  process  can  be 
served.  They  hav^  no  right  to  do  business  in  the  State 
without  having  an  agent  or  officer  upon  whom  process 
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can  be  served.  They  are  required,  in  other  words,  la 
submit  to  the  jurisdiction  of  the  courts  of  this  State.  They 
get  the  protection  of  the  laws  of  this  State,  and  are  au- 
thorized to  transact  business  as  do  similar  domestic  cor* 
porations,  and  they  should  not  be  heard  to  complain  be^ 
cause  they  are  compelled  to  abide  by  the  laws  of  this  State 
in  matters  of  procedure  and  remedy.  Gilhooley  did  not 
flle  an  answer  in  the  case.  He  was  brought  before  the. 
court  by  constructive  service.  It  is  the  railroad  company 
that  is  here  complaining  because  the  court  adjudged  that 
it  should  pay  the  money  in  its  hands  to  satisfy  the  plain- 
tiff's demand.  Under  our  Code  of  Practice,  non-residency 
of  a  debtor  is  a  'ground  for  an  attachment.  Section  203, 
Civ.  Code  Prac,  designates  how  an  order  of  attachment 
shall  be  served.  Sub-section  1  of  that  section  provides 
how  an  attachment  shall  be  served  upon  real  property, 
sub-section  2, as  to  how  it  shall  be  served  upK)n  personal 
property  capable  of  manual  delivery,  and  Bub-section  3 
reads  as  follows:  "Upon  other  personal  property,  by  de* 
livering  a  copy  of  the  order,  with  a  notice  specifying  the* 
property  attached,  to  the  person  holding  it;  or,  as  to  a 
debt  or  demand,  to  the  person  owing  it.  .  .  ."  Section 
225  of  the  Code  provides  that  if  a  garnishee,  or  officer 
of  a  corporation  summoned  as  a  garnishee,  appear  in  per- 
son, he  may  be  examined  on  oath;  and  if  it  be  discovered 
on  such  examination  that,  at  the  service  of  the  order  of 
attachment  upon  him,  he  or  the  corporation  was  possessed' 
of  any  property  of  the  defendant,  or  was  indebted  to 
him,  the  court  may  order  the  delivery  of  such  property, 
and  the  payment,  or  security  for  the  payment,  of  the  sum 
owing  by  the  garnishee  into  court,  etc.  The  language 
of  these  Code  provisions  shows  that  the  Legislature  intend- 


Digitized  by 


Google 


\ 


220  KENTUCKY  REPORTS.  [Vol.  108 

Pittsburg,  C.  C.  ft  St.  L.  Ry.  Co.  v.  Bartels. 

ed  them  to  apply  to  all  corporations, — foreign  as  well  as 
domestic.  The  language  does  not  suggest  that  there  is 
to  be  an  exception  in  case  a  foreign  corporation  should  be 
indebted  to  a  non-resident,  and  it  is  summoned  as  a  gar* 
nishee.  There  is  no  question  but  what  the  debtor  in  this 
case  couJd  have  come  into  Kentucky,  and  sued  the  rail- 
road company  to  recover  the  amount  which  it  owed  him. 
The  courts  here  would  have  been  open  to  have  granted 
such  relief.  If  he  was  entitled  to  maintain  such  action, 
why  is  not  his  creditor,  especially  one  who  is  a  resident  of 
the  State,  entitled  to  maintain  an  action  to  compel  the 
railroad  company  to  pay  what  it  owes  the  delator  into 
court,  to  await  its  jtidgment,  or  to  the  plaintiff?  The 
courts  of  Kentucky  have  universally  recognized  the  right 
of  a  creditor  to  sue  his  non-resident  debtor  here,  and  at* 
tach  money  due  him  in  the 'hands  of  a  resident.  When  a 
foreign  corporation  comes  into  the  State,  and  does  busi- 
ness here,  and  can  be  sued  in  Kentucky,  it  ought  to  sub- 
mit to  Ihe  procedure  and  remedy  of  the  courts  of  Ken- 
tucky, as  a  domestic  corporation  would  be  compelled  to 
do  under  similar  circumstances. 

In  Railway  Ck).  v.  Thompson,  31  Kan.,  194,  1  Pac,  622, 
the  court  said:  "The  question  in  this  case  is  not  what  is 
the  effect  of  a  judgment  against  a  garnishee,  but  what 
ought  to  be  such  judgment.  Of  course  no  debtor  should 
be  required  to  pay  his  debt  twice;  but,  at  the  same  time, 
if  he  goes  into  a  State  outside  the  State  of  his  residence, 
and  transacts  business  therein,  he  must  expect,  as  to  all 
matters  of  procedure  and  remedy,  to  abide  by  the  laws  of 
that  State.  He  may  not  claim  the  privileges  and  the  pro- 
tection of  the  laws  of  the  State  into  which  he  enters  and 
transacts   business,   without   submitting  to   the   burdens 
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and  obligations  of  such  laws.  Coming  into  this  State  to 
transact  basiness,  he  must  abide  by  the  exemption  laws  of 
this  State;  and  when  a  party  who,  for  aught  that  appears, 
is  a  citizen  of  this  State,  invokes  the  process  of  our  courts 
and  the  mles  of  our  statutes  to  secure  the  payment  of  a 
jnst  debt,  a  garnishee  may  not  reply  that  by  the  laws  of 
the  State  where  he  resides,  and  where  his  employe  also 
resides,  his  debt  to  such  employe  is  exempt  from  all  gar- 
nishee process.  It  can  not  be  doubted  that  the  courts  of 
the  State  where  he  resides  will  respect  a  judgment  ren- 
dered agiiinst  him  in  this  State,  provided  he  has  made  a 
perfect  and  full  disclosure,  and  a  reasonable  defense 
against  the  claim  presented."  The  court  further  said: 
".  .  .  As  to  the  liability  of  a  defendant  to  garnishee 
proceedings  like  this,  it  must  be  sustained.  Whatever 
doubts  may  have  existed  in  some  States,  it  seems  to  us 
clear  that  a  corporation  or  individual  coming  into  this 
State,  having  property  and  transacting  business  here,  bp. 
comes  liable  to  garnishee  proceedings.  A  mere  debt  ift 
transitory,  and  may  be  enforced  wherever  the  debtor  or 
his  property  may  be  found;  and,  if  the  creditor  can  enforce 
the  collection  of  his  debt  in  the  courts  of  this  State,  a 
creditor  of  such  creditor  should  have  equal  facilities," 
To  sustain  the  conclusion  the  cases  of  Brauser  v.  Insur- 
ance Co.,  21  Wis.,  506:  Fithian  v.  Railroad  Co.,  31  Pa.,  St. 
114;  Commercial  Nat.  Bank  v.  Chicago,  M.  &  St.  P.  By, 
Co.,  45  Wis.,  172;  Railroad  Co.  v.  Crane,  102  111.,  249,— 
were  cited,  in  the  case  of  Mooney  v.  Railroad  Co.,  60 
Iowa,  346,  (14  N.  W.,  343^  the  court  had  under  considera- 
tion a  similar  question  to  the  one  here  involved,  and  said: 
"It  is  contended  by  counsel  for  appellant  that  the  debt 
from  the  railroad  company  to  Rollins  was  not  liable  to  at- 
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tachment,  because  its  situs  was  not  in  this  State,  but  iu 
the  State  of  Nebraska.  The  facts  show  that  the  money 
due  Rollins  was  earned  in  Nebraska,  and  that  he  was  a  res- 
ident of  that  State,  and  that  it  was  the  custom  of  the 
railroad  company  to  pay  the  wages  of  such  employes  with- 
in the  State  of  Nebraska.  The  doctrine  that  a  debt  can 
have  no  locality  separate  from  the  party  to  whom  it  is 
due  is  applicable  upon  the  question  of  the  situs  of  credits 
for  the  purposes  of  taxation.  Such  is  the  case  of  State 
Tax  on  Foreign-Held  Bonds,  15  Wall.,  300,  21  L.  Ed.,  179, 
and  other  authorities  cited  by  counsel  for  appellant.  But 
this  rule,  or  ^legal  fiction,'  as  it  is  denominated  in  the 
books,  can  not  be  applied  in  this  State  to  attachment  pro. 
ceedings  against  non-resident  defendants.  To  do  so  would 
be  to  abrogate  the  sections  of  the  statute  above  cited,  be- 
cause, if  all  debts  must  be  located  with  and  attach  to  the 
person  of  the  debtor,  there  could  be  no  garnishment  of  a 
person  in  this  State  owing  a  debt  to  a  person  resident 
of  another  State.  As  is  said  in  Green  v.  Van  Buskirk, 
7  Wall.,  139,  19  L.  Ed.,  109,  attachment  laws  ^necessarily 
assume  that  property  has  a  situs  entirely  distinct  from  the 
owner's  domicile.'  ,  .  .  And  we  think  if  the  defeml- 
ant,  Rollins,  could  have  maintained  an  action  against  the 
appellant  in  this  State  for  the  recovery  of  his  wages» 
it  follows  that  the  debt  was  within  this  State,  and  sub- 
ject  to  attachment.  Whether  he  could  have  maintained 
such  action  does  not  dejiend  upon  the  question  as  to  the 
custom  to  make  payment  in  Nebraska,  but  whether  ap- 
pellant was  Subject  to  the  jurisdiction  of  the  courts  of  thi» 
State." 

It  has  been  suggested,  however,  that,  if  the  railroad  com- 
pany is  compelled  to  pay  this  money  to  the  plaintiff,  Gil- 
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hooley  may  sue  it  and  compel  it  to  pay  it  again.  This  ques- 
tion is  answered  jn  Plimpton  v.  Bigelow,  93  N.  Y.,  601, 
wherein  the  court  said:  '*There  may  be  no  difficulty,  upon 
principle,  in  compelling  a  corporation  which  has  an  agent 
and  officer  in  another  State,  and  is  transacting  business 
there,  to  respond  in  garnishment  proceedings  for  the  debt, 
although  the  creditor — ^the  principal  defendant — is  a  non- 
resident; and,  if  bound  to  respond,  it  is  certainly  just  that 
the  judgment  which  compelb  the  corporation  to  pay  the 
debt  to  the  plaintiff  shoufd  protect  it  in  making  such  pay- 
ment, against  a  subsequent  claim  by  its  creditor." 

Numerous  cases  could  be  cited  in  support  of  the  con- 
clusion we  have  reached  in  this  case.  Gilhooley  did  not 
plead  that  he  was  entitled  to  hold  the  money  due  him 
from  the  railroad  company  as  exempt  from  the  payment 
of  his  debts  under  the  laws  of  Indiana.  Therefore  we 
do  not  have  before  us  that  question.  The  judgment  is 
afiSrmed. 
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Case  32 — ^Action  fob  Damages  fob  Death  of  PLAmnFF's  Iktestatb— 
Mabch  29. 

Thomas,  Adm'r.  v.  Maysyille  Gas  Co. 

appeal    FEEOM    MA80N    CIBCUTT   COUBT. 

Judgment  foe  Defendant  Gas  Company  and  Plaintiff  A^eal& 
Reversed. 

Action  fob  Causing  Death,  and  fob  Causing  Suffebing — BuxmoH 
OF  Remedied — Failure  to  Insulate  Wihf.8. 

Held:  1.  It  was  proper  for  the  court  to  require  the  plaintiff  to 
elect  whether  he  would  prosecute  his  statutory  cause  of  action 
for  the  death  of  his  intestate  -or  his  common-law  action  for  the 
suffering. 

?.  The  Gas  Company  having  received  a  consideration  for  supply- 
ing the  wires  of  the  street  railway  company  with  electricity,  it 
was  required  to  see  that  the  street  railway  performed  its  duty 
to  have  the  wires  insulated  before  they  were  charged,  and  for 
its  failure  to  do  so,  it  is  liable  in  damages  for  an  injury  thereby 
sustained,  although  it  did  not  control  the  wires. 

A.  E.  COLE  &  SON  and  THOMAS  R.  PHISTER,  for  appellant. 

A.  M.  J.  COCHRAN,  for  appellees. 

(No  brief  in  record.) 

Opinion  of  the  court  by  JUDGE  PAYNTBR — Reversing. 

This  action  was  instituted  by  the  appellant  against  the 
Maysville  Street  Railway  Company  and  the  appelle.e,  the 
Maysville  Gas  Company.  The  street  railway  company 
operated  an  electric  car  line  in  the  city  of  Maysville,  and 
the  appellee,  the  Maysville  Gas  Company,  was  engaged  in 
the  business  which  its  name  suggests;  and,  in^  addition 
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thereto,  it  had  in  its  possession  and  control  a  dynamo, 
and  thus  supplied  the  street  railway  company  with  elec» 
tricity  to  operate  its  car  line.  The  wires  of  the  street 
railway  company  were  constructed  along  the  streets  of 
the  city,  and  a  guy  wire  had  been  broken  loose,  and,  not  be- 
ing  properly  insulated,  it  was  charged  with  electricity; 
and  as  the  plaintitf^s  intestate,  a  boy,  was  passing  along, 
he  came  in  contact  with  it,  whi^;h  resulted  in  producing  his 
death.  The  trial  resulted  in  a  verdict  against  the  street 
railway  company,  from  which  no  appeal  seems  to  have  been 
prosecuted.  At  the  conclusion  of  the  testimony  for  the 
plaintiff,  the  court  instructed  the  jury  to  find  for  the  ap* 
pellee,  the  Maysville  Gas  Company,  and  it  is  to  review  the 
action  of  the  court  in  that  regard  that  this  appeal  is  pros- 
ecuted.  So  the  important  question  in  this  case  is  as  lo 
whether  it  is  responsible  for  the  death  of  the  boy,  if  it  was 
the  result  of  negligence  in  failing  to  keep  the  wires  charged 
by  it  with  electricity  properly  insulated. 

There  are  some  minor  questions  raised,  but  it  is  sufficient 
to  say  that  we  agree  with  the  court  below  in  regard  there* 
to.  However,  at  this  point  we  will  add  that  the  court 
properly  compelled  the  appellant  to  elect  which  cause 
Of  action  he  would  prosecute;  his  right  to  recover  being  re- 
stricted either  to  the  common-law  cause,  for  mental  and 
physical  suffering,  or  the  statutory  cause,  for  the  death  of 
his  intestate.  Railway  Co.  v.  Barclay's  Adm'r.  (Ky.)  43 
S.  \V.,  177.  It  is  not  necessary  to  consider  the  question 
as  to  whether  the  motion  was  made  in  time,  as  the  case  Is 
reversed,  and  on  the  next  trial  the  motion  can  be  heard 
at  the  proper  time. 

The  street  railway  company  owned  and  had  charge  of 
the  wire,  and  the  gas  company  generated  and  sent  in  to  the 
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wire  the  electricity.  The  gas  company  received  so  much 
per  month  for  supplying  the  wires  of  the  street  railway 
company  with  electricity  to  operate  its  line  of  street  cars, 
and  it  had  no  interest  in  the  car  line,  except  that  its  in- 
come might  enable  it  to  pay  the  bill  for  the  electricity. 
That  there  was  a  duty  imposed  by  law  upon  the  street 
railway  company  to  keep  its  wires  properly  insulated,  so 
that  those  whose  business  or  pleasure  brought  them  in 
dangerous  proximity  to  them  might  be  protected  from  the 
deadly  current  which  they  conducted,  can  not  be  ques- 
tioned. Without  the  electric  current  which  the  gas  com- 
pany sent  through  them,  contact  with  them  was  harmless. 
When*  so  charged,  they  became  instruments  of  death, 
threatening  the  lives  of  those  who,  perchance,  came  in  con- 
tact with  them.  Did  the  fact  that  the  gas  company  sup- 
plied the  harmless  wires  with  the  force  which  converted 
them  into  a  death-dealing  agency  make  it  responsible  for 
the  injury  which  resulted  in  the  death  of  the  intestate? 
The  exact  question  submitted  has  not,  so  far  as  we  are 
aware,  been  answered  by  any  court  of  last  resort.  Some 
cases  are  cited  by  counsel,  but  the  facts  of  those  cases 
are  not  similar  to  the  facts  of  this  case.  Therefore  we 
must  find  some  signboard  along  the  new  road,  and,  if  we 
can  not  so  find  the  way  to  a  proper  conclusion,  we  will  be 
forced  to  swing  a  sickle  into  the  field  of  reason,  and  there 
harvest  a  principle  which  can  be  crystallized  into  a  just 
rule  to  apply  to  cases  like  this  one.  By  the  machinery 
in  use  by  the  gas  company,  it  produced  and  controlled  the 
electricity.  It  is  presumed  to,  and  did,  know  the  dangerous 
force  it  was  putting  in  motion,  and  that  it  constantly  im- 
periled the  lives  of  those  who  passed  along  the  streets 
where  the  wires  were  in  use,  unless  they  were  properly 
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swung  and  insulated.  Knowing  the  dangerous  character 
of  the  force  it  supplied,  it  was  bound  to  use  the  care  con]- 
mensurate  with  the  danger  of  its  employment,  so  as  to  pro- 
tect those  who  passed  along  the  streets  or  places  where 
the  wires  were  placed.  The  electric  current  went  in  a  con- 
tinuous stream  from  the  power  house  thrpugh  the  wires. 
Its  flow  could  only  be  stopped  by  the  agency  at  its  source 
That  agency  controlled  the  electric  current  at  the  further* 
est  point  from  the  power  house  as  it  did  at  the  point  whero 
the  wires  of  the  street-railway  company  connected  with 
the  generator.  From  the  instant  the  force  was  generated, 
it  remained  under  the  control  of  the  appellee.  As  it  were, 
the  hand  that  controlled  the  generator  applied  the  deadly 
force  fo  the  body  of  the  intestate.  Considering  the  dan- 
gerpus  character  of  the  force  produced  by  the  gas  com- 
pany, there  was  a  duty  imposed  on  each  to  see  that  the 
wires  into  which  it  was  sent  were  properly  insulated.  The 
danger  was  exactly  the  same  whether  the  wires  were  own- 
ed by  one  or  both  of  the  companies.  When  one  through 
the  instrumentality  of  machinery  can  accumulate  or  pro- 
duce such  a^  deadly  force  as  electricity,  he  should  be  com- 
pelled to  know  that  the  means  of  it»  distribution  are  in 
such  condition  that  those  whose  business  or  pleasure  may 
bring  them  in  contact  with  it  may  do  so  with  safety. 

It  is  argued  on  behalf  of  the  gas  company  that  a  manu- 
facturer of  electricity,  who  delivers  it  to  another,  and  thus 
parts  company  with  it, — its  dangerous  character  not  being 
concealed,  and  such  other  [)erson  being  competent  to  look 
after  and  control  it, — does  not  owe  any  duty  to  any  ono. 
It  is  assumed,  if  this  be  not  true,  that  every  i)erson  who 
delivers  a  dangerou.s  substance  into  possession  of  another, 
under  a  contract  of  sale  or  hiring  by  which  he  parts  with 
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the  control,  would  n<rt  l>e  liable  for  the  negligent  acts  of  the 
person  to  whom  it  is  delivered,  after  the  delivery.  In 
the  first  place,  electricity  is  unlike  any  other  dangerous 
matter  or  force  known  to  science.  In  the  second  place, 
it  was  not  delivered  to  the  street-railway  comppny,  and 
placed  in  its  possession  and  control.  The  control  of  it, 
from  the  very  nature  of  it,  remained  with  the  gas  com- 
pany. As  an  evidence  of  it,  when  the  boy  was  held  by 
the  wire  he  could  not  be  rescued  until  the  gas  company 
stopped  the  electric  current.  An  example  of  the  delivery 
of  electricity  is  furnished  when  an  electric  company 
charges  a  battery,  and  delivers  it  to  the  owner  of  an 
automobile  ^r  an  electric  launch,  in  which  event  no  duty 
would  rest  upon  the  company  as  to  the  manner  of  its  use. 
There  can  be  an  actual  delivery  of  powder,  dynamite,  or 
nitroglycerine,  and  a  complete  control  transferred  to  an* 
other.  Therefore  it  does  not  follow  that,  because  it  has 
been  sold  and  delivered  to  another,  there  is  a  responsibility 
upon  the  seller  to  see  that  it  is  properly  used.  If  A 
should  accumulate  a  great  body  of  water  above  a  city,  and 
agree  with  B  to  supply  him  with  whatever  quantity  he  de- 
sired, provided  he  would  furnish  a  pipe  to  convey  it  to  the 
place  where  he  desired  to  use  it,  and  thereupon  B  con- 
nected with  the  body  of  water  a  pipe  which  was  not 
properly  constructed  so  as  to  convey  the  water  safely, 
and  in  consequence  thereof  the  water  should  escape  from 
the  pipe  and  destroy  the  property  or  lives  of  others,  could 
A.  escape  liability  by  saving  that  he  sold  the  water  to 
B  for  so  much  per  gallon,  and  delivered  it  to  him  at  the 
point  of  connection,  and  he  no  longer  had  any  control  over 
it,  and  consequently  no  liability?  We  think  not.  The 
case  we  have  under  consideration  is  even  stronger  than 
the  illustration  given.     One  must  use  his  own  property 
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SO  SUA  not  to  do  injiJry  to  another.  The  use  of  the  wires 
would  have  been  harmless,  except  for  the  current  of  eleo-. 
.  tridty;  and  4Shsut  current  as  sent  into  tlje  wires  by  the 
appellee,  producing  the  death  of  plaintiff's  intestate.  Then 
it  was  the  use  of  the  force  (its  property)  it  generated  which 
produced  the  injury.  If  the  wires  were  not  properly  in- 
snlated,  and  the  death  resulted  therefrom,  then  both  com- 
panies "are  liable,  as  it  was  the  duty  of  the  street-railway 
company  to  have  its  wires  properly  insulated,  and  there 
was  a  duty  resting  on  the  gas  company  to  see  thiit  it  was 
done,  before  charging  them  wjtlh  electricity.  This  court  in 
the  ca«e  of  McLaughlin  v.  Electric  Light  Co.,  100  Ky.,  173, 
(37  S.  W.,  851),  (34  L.  R.  A.,  812),  had  under  consideration 
a  case  where  the  wires  of  an  electric  company  produced  tihe 
dnjury,  and  the  court  said:  "But  by  far  the  most  (import- 
ant question  involved  is  the  law  applicable  to  the  case. 
Electricity  is  a  powerful  and  subtle  force,  and  its  nature 
and  manner  of  use  not  well  understood  by  the  public;  nor 
16  its  presence  easily  determined  or  ascertained.  Its  use 
for  private  gain  is  \f^vy  extensive,  and  becoming  miore  amd 
more  so.  The  daily  avocaition  of  many  thousands  of  neces- 
sity brings  them  near  to  this  subtle  force,  and  it  seem® 
elear  that  the  electric  companies  should  be  held  to  the 
use  of  the  utmost  care  to  avoid  injuring  those  whose 
busiiness  or  pleasure  requires  them  to  .come  near  such  a 
death-dealing  force.''  From  this  it  will  be  seen  that  the 
court  is  of  the  opinion  that  electric  companies  should 
use  the  utmost  care  to  avoid  injuring  persons  who  may 
be  brought  in  contact  with  wires  charged  with  electricity. 
The  judgment  is  reversed  for  proceedings  consistent  with 
this  opinion. 

Judge  DuRelle  and  Burnam  dissenting. 
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Case  33 — Action  for  Deceit — March  29. 

Exchange  Bank  of  Kentucky  v.  Trimble. 

APPEAL  FROM    MONTGOMERY  CIRCUIT   COURT. 

J.  G.  Trimble  sued  the  Exchange  Bank  of  Kentucky  for  Deceit  ux 

THE  sale  of   bank  STOCK. 

% 

Judgment  for  Plaintiff  and  Defendant  Appeals.    Reversed. 

Defect  in  Petition  Cured  by  Answer — Limitatio*^  of  Action  fob 
Fraud— Presumption  that  President  Knew  Condition  of  Bank. 

Held:  1.  The  defect  In  the  petition  in  failing  to  allege  that  the 
plaintiff  could  not,  by  reasonable  diligence,  have  discovered  the 
condition  of  the  bank,  was  cured  by  the  answer  which  alleged, 
that  he  could  by  such  diligence  have  discovered  its  condition,, 
and  this  issue  was  submitted  to  the  jury. 

2.  It  is  not  sufficient  for  the  plaintiflt  to  show  that  the  action  was 

brought  within  five  years  after  the  discovery  of  the  fraud.  He 
must  establish  a  state  of  facts  showing  that  he  could  not,  with 
ordinary  diligence,  have  discovered  the  fraud  until  within  five 
years  before  the  action  was  instituted. 

3.  Something  more  than  ordinary  diligence  is  required  of  a  bank 

president  to  know  the  condition  of  the  bank  in  order  to  exempt 
him  from  liability  to  a  person  who  has  suffered  loss  by  a  false 
statement. 

4.  The  undisputed  facts  in  this  case  show  that  the  plaintiff,  by  the 

exercise  of  ordinary  diligence,  could  have  ascertained  the  con- 
dition of  the  bank  more  than  five  years  before  the  Institution 
of  this  suit,  and  the  peremptory  instruction  to  find  for  the  bank 
should  have  been  given. 
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5.  Where  the  facts  are  such  that  no  other  conclusion  than  that  of 
negligence  can  be  drawn,  it  becomes  a  question  of  law,  and  should 
be  taken  from  the  Jury. 

TYLER  A  APPERSON,  Attorneys  fob  appellant. 

1.  The  petition  does  not  present  a  cause  of  action,  and  the  demurrer 

thereto  should  have  been  sustained. 

2.  The  action  is  clearly  barred  by  the  statute  o^  limitations 

3.  The  plaintiff,  if  entitled  to  any  relief,  hasrnot  pursued  the  proper 

remedy. 

4.  The  plaintiff  failed  to  act  promptly  as  he  is  required  by  law  to  do, 

even  if  he  only  discovered  the  alleged  fraud  at  the  time  he  claims 
to  have  done  so.      * 

5.  The  plaintiff  by  his  own  actions  ratified  his  purchase,  and  hence 

is  not  entitled  to  recover  anything.  ^ 

6.  The  instructions  of  the  court  were  erroneous. 

7.  The  motion  for  a  judgment  notwithstanding  the  verdicf,  should 

have  been  sustained. 

8.  The  rulings  of  the  court  upon  the  instructions  were  erroneous. 

9.  The  rulings  of  the  court  upon  the  introduction  and  rejection  of 

evidence  were  erroneous.  Zackay's  Adm*r.  v.  Hicks,  7  Ky.  Law 
Rep..  756;  Cotton  v.  Brown,  9  Ky.  Law  Rep.,  116:  Wood  v. 
'  James,  10  Ky.  Law  Rep.,  534;  Brown  v.  Brown,  12  Ky.  Law 
Rep.,  282;  Cooke  on  Stocks  and  Stockholders,  152-157.  159. 

Prewitt  v.  Trimble,  13  L.  R.,  583;  United  Society  of  Shakers. 
&c.,  V.  Underwood,  &c..  9  Bush.  609;  Brannon  &  Co.  v.  Loving, 
Ac,  6  Ky.  Law  Rep.,  328. 

Pomeroy's  Equity  Jurisprudence,  881-897. 

Cooke  on  Slocks  and  -atockholders.  sees.  160,  165;  Pomeroy'B 
Equity  Jurisprudence,  sec.  916;  Bigelow  on  Frauds,  p.  d29. 

A.  T.  WOOD,  Attohnet  fob  appellee. 

1.  The  verdict  of  the  jury  is  not  excessive  and  is  fully  sustained  by 

the  evidence. 

2.  There  was  no  error  of  the  court  in  the  admission  or  rejection  of 

evidence,  to  the  prejudice  of  the  defendant. 

3.  There  was  no  error  of  the  court  in  the  instructions  given  or  re- 

fused, to  the  prejudice  of  the  defendant.  Ward  v.  Jones.  11  ky. 
Law  Rep.,  273;  L.  &  N.  R.  R.  Co.  v.  McCoy,  5  Ky.  Law  Rep.,  397; 
Meaux,  &c..  v.  Meaux,  Ac.,  5  Ky.  Law  Rep.,  548;  Trimble  v. 
Ward,  17  Ky.  Law  Rep.,  508;  Exchange  Bank  v.  Gaitskill,  18 
Ky.  Law  Rep.,  532;  Civil  Code,  sec.  340.  sub-sec.,  4;  Letton  v. 
Young.  2  Met.,  561;  Danville  L.  &  N.  Turnpike  Co.  v.  Stewart, 
2  Met,  122;  Warford  v.  Isbel,  1  Bibb.  298;  Chesapeake  &  Nash. 
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R.  R.  Co.  V.  Brown,  12  Ky.  Law  Rep.,  468;  Mud  River  Coal  Co. 
V.  Tipton,  12  Ky.  Law  Rep.,  940;  Masterson  v.  Hagan,  &c..  17 
B.  Mon.,  325;  L.&N.R.  R.  Co.  v.  Earl's  Adm'r.,  15  Ky.  Law 
Rep.,  184. 

Opinion  of  the  court  by  JUDGE  DuRELLE — Reversing. 

On  June  14,  1882,  appellee,  Trimble,  bought  from  the 
appellant  bank,  through  W.  \V.  Thompson,  its  then  cash- 
ier, 100  shares  of  its  capital  stock,  of  flOO  each,  par  value, 
for  flO,oOO,  and  a  certificate  therefor  was  duly  issued  to 
him.  Prior  to  the  date  of  the  purchase  the  capital  stock 
of  thfe  bank  had  been  only  $50,000.  About  that  time,  by 
virtue  of  the  power  given  it  by  charter,  it  increased  its 
capital  stock  to  |100,000.  On  June  10,  1892,  Trimble 
brought  suit  against  the  bank,  alleging  that  the  cashier, 
Thompson,  represented  to  him  that  the  bank  was  solvent, 
and  its  assets  good;  that  it  had  a  surplus  of  over  f  10,000, 
and  was  paying  a  5  per  cent,  semi-annual  dividend  on  its 
capital  stock;  and  that,  if  its  business  was  wound  up,  it 
would  pay  the  stockholders  $115  on  the  share.  He  fur 
ther  alleged  that  about  July  15,  1881,  the  bank  published 
a  statement  of  its  condition,  falsely  representing  its  bills 
and  notes  to  be  |150,000,  the  amount  due  depositors  to  be 
less  than  |120,000,  and  its  surplus  and  undivided  profits 
|8,500;  that  about  January  15,  1882,  it  had  published  an- 
other statement  of  its  condition,  falsely  representing  Us 
bills  and  notes  as  about  $155,000,  the  amount  due  deposi* 
tors  about  $12.>,(>00,  and  surplus  and  undivided  profits 
about  $10,000.  He  alleged  further  that  at  the  time  of  the 
publications  and  representations  by  the  cashier,  who  had 
authority  to  make  the  same,  more  than  $35,000  of  the  bills 
and  notes  reported  as  assets  were  not  owned  by,  and  not  in 
the  bank;  that  many  thousand  dollars  more  of  the  bills 


Digitized  by 


Google 


f',- 


Vol.  108]  JANUARY  TERM,  1900.  233 

'  ,.  ■  ■  

Exchange  Bank  of  Kentucky  v.  Trimble. 

and  notes  reported  as  solvent  were  upon  insolvent  parties^ 
and  that  the  bank  had  no  surplus;  that  at  the  time  of  the 
sale  there  were  about  f8,000  of  old  overdrafts  by  insolvent 
and  worthless  parties  carried  on  the  books  of  the  bank  as 
assets;  that  the  individual  and  general  ledger  of  the  bank 
was  out  of  balance  to  the  extent  of  ^oijie  ^7,000,  and  there 
was  due  depositors  ?7,000  more  than  was  reported  in  the 
statements;  that  the  published  statements  were  false  in 
the  respects  set  out,  and  were  known  by  the  oflSeers  of  the 
bank  to  be  false,  and  were  published  by  such  officers  with- 
out an  honest  belief  that  they  were  true,  "and  it  was  the 
duty  of  the  said  bank,  its  officers  and  agents,  to  know  the 
true  condition  of  said  bank  at  the  time  of  the  publication 
aforesaid,  and  the  representations  made  by  the  said  cash, 
ier,  Thompson,  at  the  time  of  the  purchase  of  the  said 
stock.  .  .  ."  He  further  alleged  that  if,  at  the  time 
of  his  purchase,  the  affairs  of  the  bank  had  been  wound 
up,  it  would  not  have  paid  more  than  |20  per-share;  that 
at  the  time  he  made  the  purchase  he  relied  on  the  state> 
raents  made  by  the  bank's  cashier  as  true,  and  upon  the 
published  statements  of  the  bank  as  to  its  condition;  that 
those  were  false  and  untrue  to  the  extent  of  more  than 
J50,000;  and  that  he  did  not  discover  their  falsity  or  learn 
the  true  condition  of  the  bank  until  about  February  20, 
1888.  Ee  accordingly  prayed  for  damages  in  the  suhi  of 
18.500.  On  demurrer  it  was  objected  that  the  petition  did 
not  allege  that  he  could  not,  by  the  exercise  of  reasonable 
diligence,  have  discovered  the  condition  of  the  bank;  but 
as  the  answer  alleged  that  he  could,  by  the  exercise  of  rea- 
sonable diligence,  have  ascertained  the  condition  of  the 
bank,  and  an  issue  was  made  up  upon  this  question,  and 
submitted  to  the  jury  by  the  instructions,  it  would  seem 
unnecessary  to  consider  this  question  further. 
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The  statute  of  limitation  was  pleaded,  and  a  peremptory 
instruction  asked  by  the  bank  upon  the  theory  that  the 
hndisputed  facts  shown  by  the  record  are  such  as  to  con- 
clusively establish  that,  by  the  exercise  of  ordinary  dili- 
gence, Trimble  could  have  ascertained  the  condition  of 
the  bank  more  than  five  years  before  the  institution  of  tb^ 
suit.    These  facts  are  that  on  May  14,  1884,  Trimble  was 
elected  president  of  the  bank,  accepted  the  oflBce^  qualified, 
and  continuously  acted  as  such  president  until  May  5,  188S, 
during  which  p^Tiod  he  was  paid  a  regular  salary  of  foOO 
per  year  foi'  his  services,  and  was  present  at  the  bank 
most  of  the  tinjie  during  business  hours.    There  is  somo 
confliijt  of  testimony  as  to  what,  if  anything,  Trimble  actu- 
ally knew  of  the  condition  of  the  bank's  assets  and  lia- 
bilities more  than  five  years  before  the  date  at  which  he 
brought  his  suit.     But,  without  inquiring  into  this  ques* 
tion  of  fact,  we  shall  consider  the  question  whether  the 
admitted  facts  before  referred  to  are  such  that  no  other 
conclusion   than  that  of  negligence  on  his  part  can  be 
drawn,  in  which  event  the  question  is  a  question  of  law, 
which  should  have  been  decided  by  the  court  without  the 
intervention  of  a  jury,  and  a  peremptory  instruction  should 
have  been  §iven  for  the  bank.    It  has  been  held  again  and 
again  that  "it  is  not  suificient  for  the  plai^tifif  to  show 
that  the  action  waft  brought  within  five  years  after  the 
discovery  of   fraud.    He  must  establish  a  state  of  fact 
showing  that  he  could  not,  with  ordinary  diligence,  have 
discovered  the  fraud  until  within  five  years  before  the  ac- 
tion  was   instituted."     Zackay's   Adm'r  v.   Hicks,   7  Ky. 
Law  Rep.,  755.    See.  also,  Cotton  v.  Brown,  (Ky.),  4  S. 
W.,  294;  Woods  v.  James  (Ky.),  9  S.  W.,  513;  Brown  v. 
Brown,  (Ky.),  11  S.  W.,  4.    The  authorities  in  this  State 
are  abundant  as  to  the  degree  of  diligence  required  of  the 
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president  of  a  bank  in  infofming  himself  of  the  bank's 
condition,  in  proceedings  to  hold  him  liable  for  represen- 
tations made  by  him  or  signed  by  him  as  such  oificer,  and 
in  proceedings  to  subject  him  to  liability  for  exceedingly 
the  indebtedness  permitted  by  the  charter.    In  Prewett  r. 
Trimble,  (Ky.),  17  S.  W.,  356,  it  was  said  that  "something 
more  than  the  use  of  ordinary  diligence  to  know  the  con- 
dition  of  a  bank  should  be  required  of  the  president,  in 
order  to  exempt  him  from  liability  to  a  iperson  who  has 
suffered   loss  by  a  false  statement."    See,  also.  Society 
V.  Underwood,  9  Bush,  009;  Brannin  v.  Loving,  6  Ky.  Law 
Rep.,  328.     There  is  considerable  plausibility  in  the  argu- 
ment that  this  is  a  different  question  from  that  presented 
in  a  case  where  the  bank  or  the  bank's  oificer  is  sought 
to  be  made  liable  for  false  representations  to  an  outsider, 
and  while  in  such  a  ease  the  officer  will  not  be  heard  to 
say  that  he  had  no  knowledge  of  the  matters  which,  as 
such  officer,  it  was,  as  alleged  in  the  petition  in  this  case> 
hig  duty  to  know,  and  which,  but  for  his  gross  neglect  or 
inattention,  would  have   come  to  his  knowledge,   in  the 
case  at  bar  it  was  not  his  duty,  as  between  himself  and 
the  bank,  to  investigate  the  truth  or  falsity  of  the  repre- 
sentations made  to  him  when  he  stood  to  the  bank  in  the 
relation  of  an  outsider.     But  we  are  of  opinion  that,  if 
more  than  ordinary  diligence  is  reciuired  of  a  bank  presi- 
dent to  exempt  him  from  liability  to  i>ersons  dealing  with 
the  bank,  he  should  be  required  at  least  to  exercise  ordi- 
nary diligence  to  ascertain  facts  which,  as  president,  it 
was  his  duty  to  know,  in  order  to  avoid  the  plea  of  the 
statute  of  limitations  to  a  claim  by  him  for  damages  for 
deceit.     We  think,  therefore,  that  the  admitted  facts  raise 
the  presumption  that  by  the  exercise  of  ordinary  diligence 
he  could  have  ascertained  the  condition  of  the  bank  more 
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than  five  years  before  the  bringing  of  the  suit,  and  the  per* 
€mp|:ory  instruction  should  have  been  given.  This  view 
of  the  case  renders  it  unnecessary  to  consider  the  other 
questions  raised  on  this  record.  For  the  reasons  given, 
the  judgment  is  reversed,  and  the  cause  remanded,  with 
directions  to  award  appellant  a  new  trial,  and  for  further 
proceedings  consistent  herewith. 

Chief  Justice  Hazelrigg  absent. 

Petition  for  rehearing  filed  by  appellee  and  overruled. 


Case  34 — Action  for  Assault  and  Batteby — Ma^ch  29. 

^  Givens  v.  Berkley. 

^  appeal  from  bell  circuit  coubt. 

Judgment  for  Plain-^ff  and  Defendant  Appeals.     Reversed. 

Evidence — Punitive  Damages — Evidence  as  to  Financial  Ability  of 
Defen-dant. 

Held:  1.  Unless  the  physician  who  examined  the  plaintiff's  head  was 
able  to  state  that  the  skull  had  been  fractured,  no  testimony 
should  have  been  allowed  as  to  the  probable  damage  which 
would  result  from  such  an  Injury. 

2.  It  was  not  competent  to  prove  the  financial  condition  of  the 
father  of  the  injured  boy,  nor  that  he  was  dismissed  from  school. 
It  was  error  to  prove  that  defendant  had  procured  an  indict- 
ment against  <Mliss  Brashear,  or  of  any  conveyance  made  by  de- 
fendant to  his  wife. 
/  8.  It  was  error  to  admit  evidence  as  to  the  pecuniary  condition  of 

the  defendant,  though  the  case  Is  one  !n  which  punitive  dam- 
ages may  be  recovered. 
f  To  the  extent  that  former  decisions  of  this  court  conflict  with 

i  this  opinion,  they  are  overruled.     See  superior  court  opinion  In 

Crosby   v.   Bradley,    11   Law   Rep.,   954;    Gore   v.    Chadwick,    6 
Dana,  478;  Railroad  Co.  v.  Mahony*s  Adm'r..  7  Bush,  23^. 

N.  J.  WELLER,  Attorney  for  appellant. 

1,  It  was  error  to  allow  Dr.  Kenyon  to  testify  as  to  the 
health  of  the  injured  boy.  Gill  Is  Berkley,  from  fractured  skull, 
when  there  was  no  such  injury  ^hown  by  the  evidence. 


Digitized  by 


Google 


Vol.  108]  JANUARY  TERM,  1900.  237 


/ 


Glvens  \  v. '  Berkley. 


2.  Evidence  as  to  any  connection  of  the  appe-llant,  Givens,  in  pro- 
curing an  indictment  against  Miss  Brashear  was  improper  and 
prejudicial. 

J.  D.  BLACI^  AND  O.  V.  RILEY,  Attorneys  for  appellee. 

(No  brief  in  record.), 

OpmiON  OF  THE  cx}URT  BY  JUDGE  GUFFY — ^Reversing. 

The  appellee  instituted  this  action  in  the  Bell  Circuit 
Court  seeking  to  recover  judgment  against  the  appellant 
for  an  assault  and  battery  alleged  to  have  been  committed 
by  appellant  upon  A.  M.  Berkley,  a  boy  perhaps  about 
sixteen  years  of  age,  the  suit  being  by  Gillis  Berkley  as 
next  friend.  The  answer  of  appellant  is  a  plea  of  son  ds* 
saislt  demesiiey  which  was  controverted  by  the  reply  of  plain- 
tiff. A  tri-al  resulted  in  a  verdict  and  judgment  against  the 
appellant  for  |1,500,  and,  his  motion  for  a  new  trial  hav- 
ing been  overruled,  he  prosecutes  this  appeal. 

Numerous  grounds  are  relied  on  in  support  of  the  mo- 
tion for  a.  new  trial,  some  of  w^hich  need  not  be  noticed. 
According  to  the  testimony  of  plaintiff,  the  defendant  as- 
saulted the  boy  by  striking  him  on  the  back  of  the  head 
with  a  rock  or  brick,  without  sufficient  justification.  De- 
fendant's proof  conduced  to  su&tain  his  plea  that  he  was 
striking  in  self-defense,  and  that  the  cause  of  the  diffi- 
culty was  an  injury,  or  an  attempted  injury,  upon  his  in- 
fant son. 

Numerous  objections  were  made  by  appellant  as  to  testi- 
mony offered  by  plaintiff  and  admitted  by  the  court.  It 
was  error  to  allow  the  witness  to  testify  that  Burkes  once 
teetified  in  the  case  on  trial,  and  also  in  the  case  of  the 
Commonwealth  against  Givens.  Neither  was  it  compet- 
ent to  prove  the  financial  condition  of  the  father  of  the 
injured  boy;  nor  was  it  competent  to  prove  why,  if  at  all. 
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the  boy  had  been  dismissed  from  school.  Unless  Dr. 
Kenyon,  after  a  sufficient  examination  of  the  boy's  head, 
wa«  able  to  state  that  the  skull  had  been  fractured,  no 
testimony  should  have  been  allowed  as  to  the  probable 
damage  which  would  result  from  such  an  injury.  It  was 
error  to  allow  the  plaintiff  to  introduce  any  proof  as  to 
defendant  having  caused  the  incjictment  of  Miss  Brashear. 
No  proof  in  regard  to  such  proof  of  indictment  on  trial 
should  have  been  admitted/  No  evidence  in  regard  to  any 
conveyance  made  by  defendant  to  his  wife  should  have 
been  admitted. 

The  first  instruction  given  by  the  court  is  substantially 
correct,  with  the  exception  that  it  does  not  sufficiently  show 
that  the  defendant  had  a  right  to  throw,  if  it  reasonably 
appeared  to  him  to  be  necessary,  and  that  he  did  so  be- 
lieve, in  order  to  save  his  life  or  his  body  from  great  harm, 
or  to  so  save  the  life  or  body  of  his  son,  R.  Lee  Glvens.  It 
would  also  have  been  proper  to  have  said  that,  if  the  con- 
ditions indicated  were  shown  to  exist,  then  the  jury  should 
find  for  the  defendant.  Under  the  pleading  in  this  ease, 
the  burden  of  proof 'was  clearly  upon  defendant,  and  he 
was  entitled  to  conclude  the  argument.  Goldsberry  v, 
Stuteville,  3  Bibb,  346.  Also,  see  Railroad  Co.  v.  Brown, 
13  Bush,  475;  Crabtree  v.  Atchison,  93  Ky.,  338,  (20  S.  W., 
260):  Walls  v.  Rohl),  15  Ky.  Law  Rep.,  159. 

It  is  alleged  that  the  attorney-  for  plaintiff  stated  in  his 
argument  to  the  jury  that  the  defendant  was  worth  |10,- 
000,  and  of  this,  appellant  complained.  It  does  not  appear 
that  the  statement  complained  of  was  excepted  to  at  the 
time,  and  besides,  there  was  some  proof  introduced  or  at- 
tempted to  be  introduced  tending  to  show  that  the  defend- 
ant was  a  man  of  considerable  wealth.  It  does  not  sat- 
isfactorily appear  that  proper  exceptions  were  taken  to 
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that  evidence.  But,  inasmuch  as  the  case  must  be  revers- 
ed, we  deem  it  proper  to  consider  and  determine  as  to  the 
competency  of  such  testimony.  It  is  true  that  in  Qore  v. 
Chadwick,  6  Dana,  478,  this  court  seems  to  have  recognized 
the  competency  of  such  evidence,  but  seems  to  have  given 
it  but  a  passing  notice,  and  regarded  it  as  not  affecting  the 
verdict  of  the  jury.  We  quote  as  follows  from  the  opin- 
ion: "The  circuit  court  permitted  the  plaintiff  in  the  ac- 
tion to  prove  that  the  defendant  was  worth  between  |15, 
000  and  |20,000,  and  we  are  of  the  opinion,  also,  that  this, 
though  novel,  was  not  erroneous.  In  such  an  action  the 
jury  have  a  right  to  know  the  condition  of  the  parties; 
and,  if  such  testimony  as  that  here  objected  to  could  tend 
to  produce  an  exorbitant  verdict,  thei-e  is  no  doubt  that  in 
this  case  it  had  no  such  effect.  And,  therefore,  as  the  oniy 
ground  of  reasonable  objection  to  such  evidence  would  be 
that  it  might  excite  the  passions  of  the  jury,  and  the  evi- 
dence in  this  case  could  not  have  had  such  influence,  the 
admission  of  it  furnishes  no  cause  for  reversing  the  judg- 
ment." The  court  further  says  that  the  damages  assessed 
should  be  deemed  moderate.  The  superior  court,  in  Cros^ 
by  V.  Bradley,  11  Kentucky  Law  Reports  954,  held  that  in 
an  action  for  assault  and  battery  evidence  as  to  the 
amount  of  defendant's  estate  was  competent,  referring, 
however,  to  no  authority  except  to  the  case  of  Gore  v. 
Chadwick,  supra.  In  Railroad  Co.  v.  Mbhonv's  Adm'x, 
7  Bush,  28^,  this  court  said:  "With  reference  to  the  ob- 
jection that  testimony  was  admitted  as  to  the  pecuniary 
condition  of  the  appellant,  we  deem  it  suflBcient  to  say  that 
in  this  ca»e,  as  in  other  cases  for  the  recovery  of  punitive 
or  exemplary  damages,  it  was  not  improper  to  allow  proof 
of  the  i>ecuni'ary  ability  of  the  defendant."  No  authority 
is  quoted  in  support  of  this  last  opinion,  nor  did  the  court 
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discuss  the  question.  If  it  be  competent  in  such  cases  to 
admit  evidence  as  to  the  wealth  or  ability  of  the  defendant 
to  pay,  it  seems  to  us  inevitable  that  proof  should  be  ad- 
mitted to  show  his  poverty  or  inability  to  pay,  and,  in- 
cidental thereto,  it  would  be  proper  to  sho\v  what  family 
was  dependent  entirely  upon  him  for  support.  The  tend- 
ency of  this  class  of  testimony  would  be  to  lead  the  jury  to 
consider  chiefly  the  pecuniary  condition  of  the  defendant, 
rather  than  the  enormity  or  wantonness  of  jhe  ac:t  for 
which  punitive  damages  might  be  allowed.  And,  if  pe- 
cuniary condition  of  the  defendant  can  be  proven  for  the 
purpose  of  influencing  the  verdict  of  the  jury,  it  would 
seem  that  like  evidence  should  be  admitted  as  to  the  plain- 
tiff. After  a  careful  consideration  of  this  question,  we 
are  clearly  of  the  opinion  that  no  evidence  as  to  the  finan- 
cial condition  of  either  defendant  or  plaintiff  should  be 
admitted  in  any  case  in  which  punitive  damages  might  be 
recovered.  To  the  extent  that  the  decsions  hereinbefore 
referred  to  conflict  with  this  opinion,  the  sanu*  are  over- 
ruled. It  is  said  in  the  notes  in  5  Am.  &  Eng.  Enc.  Law, 
p.  65:  "Although  there  are  some  authorities  to  the  con- 
trary, the  wieght  of  authority  is  that  neither  the  pecuniary 
circumstances  of  plaintiff  nor  of  the  defendant  are  admis- 
sible on  the  question  of  the  amount  of  damages.''  For  the 
refasons  indicated,  the  judgment  appealed  from  is  revers- 
ed, and  cause  remanded  for  a  new  trial  upon  principles 
consistent  with  this  opinion. 
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Case  36 — ^Action  to  Enfobcb  Judgments— March  29. 


\  ' 


Envobcement  of  Judgments — Coixatebal  Attack  on  Judcjment— In- 
jury TO  Abutting  Property — Grant  of  Right  of  Wat — Service 
OF  Process — Entry  of  Appearance. 

Porxner  opinion. in  this  case  is  found  in  48  S.  W..  731. 

Held:  1.  Ball  and  others  entered  into  a  contract  with  the  defendant 
company  to  furnish,  provide  and  cause  to  be  conveyed  to  it,  suit- 
able rights  of  way  for  its  line  of  railroad  from  Ashland  to  the 
eastern  boundary  line  of  Campbell  county  of  the  width  already 
located  by  it?  engineer.  This  agreement  constitutes  no  defence 
to  the  enforcement  of  a  judgment  for  damages  in  favor  of  one 
of  the  obligors  for  interference  with  the  access  to  his  property 
and  the  throwing  of  soot  and  cinders  thereon  in  the  construction 
and  operation  of  the  railroad  through  his  land.  The  defense, 
if  available  at  all,  should  have  been  pleaded  in  the  action  in 
which  the  judgment  was  rendered. 

2.  Such  contract  does  not  relieve  the   railroad   company   from   its 

liability  to  pay  the  obligor  for  his  property  outside  the  "right 
of  way,*'  which  has  been  taken  by  so  constructing  and  operat- 
ing its  road  on  the  right  of  way  as  to  interfere  with  his  ease- 
ment of  access,  and  to  the  injury  of  his  buildings. 

3.  The  amendment  to  Civil  Code,  sec.  51,  providing  that  service  of 

summons  on  the  person  or  corporation  controlling  or  operating 
a  railroad  shall  be  treated  as  service  on  the  defendant  corpora- 
tion owning  or  constructing  the  railroad,  where  summons  can 
not  be  served  on  such  defendant,  and  the  appearance  of  the  d&* 
fendant  for  the  purpose  of  moving  the  quashal  of  the  service 
of  summons  shall  operate  as  an  appearance  for  all  purposes,  is 
not  unconstitutional. 

4.  The  entry  of  the  appearance  of  the  defendant  for  the  purpose  of 

objecting  to  the  jurisdiction  of  the  court  should  be  treated  as 
a  motion  to  quash  the  service  of  the  summons,  and  under  said 
amendment  to  the  Code,  it  had  the  eftect  to  enter  defendant's 
appearance  for  all  purposes. 
Vol.  108-16 
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5.  The  defendant  can  not  avail  itself  of  any  defense  to  the  enforce- 
ment of  a  domestic  Judgment,  by  reason  of  non-service  of  pro- 
cess, unless  such  fact  appears  In  the  record,  and  such  fact  most 
be  pleaded. 

WADSWORTH  &  COCHRAN,  Attorneys  fob  appellant. 

CLASSIFICATION  OP  QUESTIONS  DISCUSSED. 

I. — ^APPEAL. 

to  appellees,  Boyd  and  husband  and  Nelson  et  al. 

(1.) — The  personal  judgments  in  their  favor  against  the  M. 
ft  B.  S.  R.  R.  Co.  are  void  because  summons  served  on  agent 
of  the  C.  &  O.  Ry.  Co.,  and  it  did  not  appear  by  the  return  of 
the  officer  on  the  summons  or  by  affidavit  that  it  could  not  have 
been  served  on  M.  ft  B.  S.  R.  R.  Co.  under  existing  laws.  Act 
of  May  10th.  1890,  Sess.  Acts  1889-90,  voL  1.  135;  22  Am.  & 
Eng.  Ehic.  of  Law,  182-148;  Colton  v.  Ruper,  60  Mich.,  328; 
2  Epc.  PI.  and  Prac,  226;  FIsk  v.  Hunt,  54  Prac,  660;  Brown- 
field  V.  Dyer,  7  Bush,  505. 

(2.) — Determination  by  court  that  it  has  Jurisdiction  to  render 
a  judgment  by  default  is  not  rea  adfudicata  in  another  action  if 
as  a  matter  of  law  it  did  not  have  jurisdiction. 

a.— The  following  authorities  are  not  contrary  to  this  propo- 
sition: 1  Freeman  on  Judgments  sec.  130;  Williams  v.  Haynes, 
19  Am.  St.  Rep.,  752;  Cullen  v.  Ellison,  82  Am.  Dec,  448; 
1  Smith's  Leading  Cases,  1128;  Borden  v.  State,  54  Am.  Dec, 
235. 

ft. — ^The  following  authorities  and  others  cited  subsequently 
support  this  proposition:  1  Black  on  Judgments,  sec  274;  1 
Freeman  on  Judgments,  sec.  130. 

(3.)  a. — Domestic  Judgment  rendered  by  a  court  of  general 
jurisdiction  can  not  be  collaterally  attacked.  It  will  be  presumed 
that  all  steps  necessary  to  confer  jurisdiction  were  taken  unless 
the  contrary  appears  of  record.  Newcomb  v.  Newcomb,  13 
Bush,  562. 

6. — ^Thls  is  not  the  law  everywhere.  1  Black  on  Judgments, 
sec  275. 

c. — Not  correct  as  matter  of  principle  and  logic.  1  Black 
on  Judgments,  sec.  276;  Bigelow  on  Estoppel,  (5th  edit.),  203 
note;  Brownfleld  v.  Dyer,  7  Bush,  605,  95  Ky.,  173. 

d.— This  doctrine  also  applies  in  this  State  where  proceed- 
ings are  not  conducted  according  to  the  course  of  common  law. 
Newcomb  v.  Newcomb,  13  Bush,  562. 

e. — ^But  this  Is  not  in  accordance  with  the  weight  of  author- 
ity elsewhere.  1  Black  on  Judgments,  281;  Bigelow  on  iBstop- 
pel  (5th  edit.),  204,  205. 
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/. — If,  however,  want  of  jurisdiction  appears  of  record  no  such 
presumption  will  be  made.  1  Black  on  Judgments,  sees.  270,  277. 
g. — ^Want  of  Jurisdiction  appears  of  record  when  record  shows 
that  certain  steps  were  taken  to  confer  jurisdiction  and  those 
steps  do  not  confer  it  Hahn  v.  Kelly,  34  Cal.,  391;  94  Am. 
Dec,  742;  1  Freeman  on  Judgments,  sees.  125,  130;  Herring  v. 
Chambers.  103  Pa.  St.,  175;  Barber  v.-  Morris,  37  Minn.,  194; 
Godfrey  v.  Valentine,  37  Minn.,  336;  Green's  Heirs  v.  Breckin- 
ridge's Heirs,  4  ;Mon.,541;  Blight's  Heirs  v.  Bank,  6  Mon.,  192; 
Long  V.  Montgomery,  6  Bush,  394;  Brownfleld  v.  Dyer,  7  Bush, 
505;  Hart  v.  Grisby,  14  Bush,  542. 

,  h, — The  following  cases,  analyzed  and  distinguished:  Hynes 
V.  Oldham,  3  Mon.,  266;  Benningfleld  v.  Reed,  8  R.  M.,  102; 
Newcomb  v.  Newcomb,  13  Bush,  544;  Carr's  Adm'r.  v.  Carr,  92 
Ky.,  552;  Wilson  v.  Teague,  95  Ky.,  47;  Sear's  Heirs  v.  Sear's 
Heirs,  95  Ky.,  173. 

i. — Pu'blic  policy  has  led  to  adoption  of  rule  as  to  presump- 
tion and  this  case  not  within  the  policy.  1  Black  on  Judgment, 
sec.  276. 

;. — To  apply  the  presumption  in  this  case  would  be  in  viola- 
tion of  the  14th  amendment  to  U.  S.  Constitution.    York  v.  Texas, 
,  137  U.  S.,  15. 

!  (4.) — Return  on  summons   did   not  show  all   required  to   be 

shown  according  to  act  of  May  10th,  1890. 
I  (5.)  a. — The  fact  that  determination  of  the  court  In  case  of 

I  Boyd,  and  husband  that  it  had  jurisdiction  was  had  upon  entry 

I  of  special  appearance  by  appellant,  M.  &  B.  S.  R.  R.  Co.,  and  ob- 

I   .  Jection    to   jurisdiction    did   not   make    that   determination   rea 

;  ad  judicata  unless  court  has  jurisdiction.    2  Enc.  of  PI.  and  Pr., 

620,  621;  Wright  v.  Boynton,  72  Am.  Dec,  319; 

ft. — ^The  following  authorities  are  not  amtra:  1  Black  on  Judg- 
ments, sec.  274;  Bigelow  on  Estoppel,  289;  Moch  v.  Virginia 
F.  &  M.  Co.,  10  Fed.,  696. 

c. — 'Special  entry  of  appearance  did  not  constitute  general 
appearance,  because  no  motion  to  quash  summons.  York  v. 
Texas,  137  U.  S.,  15. 

d. — Even  if  It   did,   it  was  withdrawn  by  permission   of  the 
court,  and  this  made  it  as  if  appearance  had  never  been  entered. 
2  Enc.  PI.  and  Pr.,  695,  696;  Graham  v.  Spencer,  14  Fed..  603. 
2. — As   to  appellee,   W.   W.   Ball's   personal     judgment,     appellant's 
answer  and  counterclaim  presented  a  good  defense.     He,  with 
I  others,  had  contracted  to  procure  rights  of  way  for  the  appellant, 

M.  &  B.  S.  R.  R.  Co.,  between  certain  points  and  that  judgment 
was  for  a  right  of  way  between  those  points.  Lewis  on  Eminent 
Domain,   sec.  114;   Stickley  v.  R.  R.   Co.,  93  Ky.,  327;   Ball  v. 
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R.  R.  Co.,  43  S.  W.,  731;  Fulton  vf  Transfer  Co.,  85  Ky.,  640; 
Keener  v.  U.  P.  R.  R,  Co.,  Fed..  128;  Jay  v.  St.  Louis,  138  U. 
a,   44. 

E.  L,  WORTHINGTON  tor  appexIke. 

One  of  the  requisites  of  a  valid  counterclaim  is  a  demand  of  the 
relief  to  which  the  defendant  considers  himself  entitled.  Hutch- 
ings  V.  Moore,  4  Met,  113. 

No  matter  of  defense  can  be  pleaded  to  an  action  on  a  judgment 
which  existed  prior  to  the  judgment  1  Chitty  on  Pleadings, 
486;  2  Black  on  Judgments,  sees.  754  and  758;  Hill  v.  Lancaster, 
88  Ky.,  338;  1  Freeman  on  Judgments,  sec.  285;  Walker  v. 
Thomas,  88  Ky.,  486. 

Any  injury  to  property  which  deprives  the  owner  of  the  ordinary 
use  of  it  is  a  taking  of  property  within  the  meaning  of  the 
Constitution.  Cooley's  Constitutional  Limitations,  675;  Lewis 
on  Eminent  Domain,  sec.  56;  Wood  on  Nuisances,  sec.  762; 
Kemper  v.  Louisville,  14  Bush,  91. 

The  term  "right  of  way,"  when  the  context  refers  to  it  as  having 
toidth,  means  "the  strip  of  land  which  a  company  takes  to  con- 
struct its  road  bed  on."  Joy  v.  St  Louis,  138  U.  S.,  44;  New 
Mexico  v.  U.  S.  Trust  Co.,  172  U.  S.,  186. 

A  railroad  company  may  own  its  right  of  way  and  still  be  liable 
for  a  "taking"  of  property  outside  its  right  of  way.  Lewis  on 
Eminent  Domain,  sees.  58,  566  and  584. 

A  suit  to  enforce  satisfaction  of  a  judgment  is  collateral  to  the  suit 
In  which  the  judgment  was  rendered.  1  Black  on  Judgments, 
sec    252. 

When  a  defendant  appears  specially  and  objects  to  the  court's  juris* 
diction  on  account  of  the  insufficiency  of  the  process,  the  coart 
has  jurisdiction  to  decide  the  issue  raised  by  the  objection; 
and  its  decision  that  the  objection  is  not  well  taken,  however  er- 
roneous, is  not  void^  and  therefore  shields  the  judgment  in  the 
suit  from  collateral  attack.  1  Black  on  Judgments,  sec.  274; 
Bigelow  on  Estoppel,  289;  Van  Fleet  on  Collateral  Attack,  sec 
329;  1  Herman  on  Estoppel,  sec.  552;  Moch  v.  Virginia  Fire  and 
Marine  Co.,  10  Fed.,  R.  696;  Ferguson  v.  Millender,  32  W.  Va., 
30;  Weber  v.  Tschetter,  46  N.  W.  Rep.,  201. 

The  act  of  May  10th,  1890,  amending  section  51  of  the  Civil  Code, 
is  constitutional.  Maysville,  &c.,  R.  Co.  v.  Shofstall,  15  Ky. 
Law  Rep.,  632;  York  v.  Texas,  137  U.  S.,  15;  Kauffman  v. 
Wooters,  138  U.  S.  285. 
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Aa  appearance  by  defendant  to.  object  to  ibe  jurisdiction  of  the 
court  ovef  the  subject  matter  of  the  aption*  waives  any  defect  in 
the  service  of  process.  6  Thompson  on  Corporations,  sec.  7558; 
2  Ency.  of  PL.  and  Pr.,  621  and  625. 

Under  the  act  of  1890,  an  appearance  by  defendant  to  object  to  tlie 
jurisdiction  of  the  court  over  its  person  because  of  the  insuf- 
ficiency of  the  process,  is  an  appearance  for  all  the  purposes  of 
-  the  action,  although  it  made  no  motion  to  quash  the  process. 
Kauffman  v.  Wooters.  138  U.  S.,  285;  York  v.  Texas,  187  U. 
S.,  16;  Yorlc  v.  State.  73  Tex.,  651. 

The  effect  of  defendant  entering  a  special  appearancie  is  not  done 
away  with  by  withdrawing  its  appearance  after  the  coilrt  has 
overruled  Its  objection  to  the  jurisdiction.  Creighton  v.  Kerr, 
20  Wallace,  8;  Bldred  v.  Bank,  17  Wallace,  551;  Evans  v.  lies, 
1  Ohio  St,  233;  Chesapeake,  &c.,  Ry.  Co.  v.  Heath,  87  Ky.,  651. 

In  a  suit  to  enforce  satisfaction  of  a  judgment,  a  plea  that  the 
judgment  is  void  is  a  collateral  and  not  a  direct  attack  thereon. 
Van  Fleet  on  Collateral  Attack,  sees.  2  and  3.  1  Black  on  Judg- 
ments, sec.  252. 

There  is  a  conflict  in  the  authorities  as  to'  whether  the  same  pre- 
sumptions of  jurisdiction,  which  apply  to  Jud-gments  against 
residents,  apply  also  to  Judgments  against  non-residents.  I 
Jones  on  Evidence,  sec.  28;  1  Freeman  on  Judgments,  sec.  127; 
1  Black  on  Judgments,  sees.  281,  227  and  228. 

The  main  ground  upon  which  it  is  sometimes  held  that  the  same 
presumptions  do  not  apply,  is  not  that  the  mode  of  service  is  dif- 
ferent, but  that  a  non-resident  is  beyond -the  reach  of  the  court's 
process,  and  owes  no  allegiance  to  the  sovereignty  which  the 
court  represents.    Galpin  v.  Page,  18  Wallace,  350. 

The  Kentucky  doctrine  is  that  the  same  presumptions  apply  to  con- 
structive as  actual  service  of  process.  Newcomb  v.  Newcomb, 
13  Bush,  544. 

There  are  some  earlier  cases  in  Kentucky  which  adopt  the  opposite 
view.  Brownfleld  v.  Dyer,  7  Bush,  505;  1  Jones  on  Evidence, 
sec.  28;  1  Black  on  Judgments,  sec.  281. 

OaJpin  V.  Page,  18  Wallace,  950,  is  irreconcilable  with  the  latter 
case  of  Applegate  v.  Lexington  d  Carter  Mining  Co.,  117  17.  8^ 
255;   1  Freeman  on  Judgments,  sec.  127  note. 

Authorities  discussing  the  validity  of  judgments  often  use  the  word 
"void"  in  the  sense  of  "voidable."  1  Black  on  Judgments,  sec. 
170. 

The  preponderance  of  authority  supports  the  doctrine  that  a  judg- 
ment of  a  domestic  court  of  general  jurisdiction  can  not  be  col- 
laterally attacked  unless  the  record  of  the  action  in  which  it 
was  rendered  shows  affirmatively  on  its  face,  that  the  court  had 
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no  jurisdiction  to.  render  it.  1  Freeman  on  Judgments,  sees. 
131,  132,-  133  and  134;  1  Black  on  Judgments,  sees.  270,  271, 
275  and  276. 

This  majority  doctrine  is  the  well  settled  doctrine  of  Kentucky. 
Newcomb  v.  Newcomb,  13  Bu^h,  544;  Stevenson  v.  Floumoy,  89 
Ky.,  568;  Sears  v.  Sears,  95  Ky.,  173. 

And  of  the  Supreme  Court  ot  the  United  States.  Martin  v.  Gray. 
142  U.  S.,  236. 

The  doctrine  is  not  wrong  "in  principle."  Newcomb  v.  Newcomb, 
13  Bush,  563;  1  Freeman  on  Judgments,  sec.  134. 

The  necessity  of  protecting  "Innocent  third  persons"  is  not  the  only 
or  chief  consideration  of  public  policy  on  which  it  rests.  The 
still  more  important  consideration  is  that  confidence  should  be 
reposed  in  judicial  tribunals,  and  In  the  absolute  verity  of  their 
records.  Newcomb  v.  Newcomb,  13  Bush,  563;  Smith's  Leading 
Cases,  vol,  1,  part  2,  page  1138;  1  Freeman  on  Judgments,  sec, 
134. 

An  answer  to  an  action  on  a  domestic  judgment  must  not  only  deny 
service  and  appearance,  but  must  allege  what,  if  anything,  the 
record  shows,  or  fails  to  show,  on  those  points.  If  the  judgment 
is  of  a  domestic  court  of  general  jurisdiction,  the  answer  must 
allege  that  the  record  shows  affirmatively  on  its  face  that  there 
was  no  process  served.  Van  Fleet  on  Collateral  Attack,  sec. 
855;  1  Black  on  Judgments,  sec.  271;  2  Freeman  on  Judgments, 
sec.  459;  Martin  v.  Gray,  142  U.  S.,  236. 

In  determining  whether  a  record  does  show  aflarmatively  that  the 
court  rendering  a  judgment  did  not  have  jurisdiction  of  the 
defendant,  three  different  conditions  of  the  record  may  be  pre- 
sented : 

(1)  Where  the  record  is  entirely  silent  on  the  subject;  no 
sheriff's  return  on  the  summons  and  no  recital  in  the  judg- 
ment that  defendant  appeared  or  was  duly  summoned. 

C2)  Where  the  sheriff's  return  shows  an  instifjficient  service, 
and  the  balance  of  the  record  is  silent  on  the  subject. 

(3)  Where  the  sheriff's  return  shows  an  insufjieiervt  service, 
and   the  judgment  recites  that  defendant  was  duly  summoned. 

In  class  1,  the  presumption  of  jurisdiction  obtains  and  the 
judgment  is  valid.  1  Freeman  on  Judgments,  sec.  124;  1  Black 
on  Judgments,  sec.  271. 

In  class  2  the  authorities  generally  hold  that  there  is  no  presumption 
of  any  other  service  than  that  shown  by  the  record,  and  therefore 
a  case  is  presented  where  the  record  shows  affirmatively  a  want 
of  jurisdiction,  and  hence  the  judgment  is  void.  1  Freeman  on 
Judgments,  sec.  125;  1  Black  on  Judgments,  sees.  270  and  277. 
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To  this  class  belong  the  cases  of  Hart  v.  Origsby,  14  Bush,  542,  and 
Brovm/ield  v.  Dyer,  7  Buah,  605. 

In  class  3  the  judgment  is  valid,  except  in  those  cases  where  the 
record  indicates  that  the  recital  is  merely  formal  and  that  the 
attention  of  the  court  was  not  called  to  the  manner  of  serrice, 
and  it  did  not  therefore  mean  to  adjudge  that  the  defendant  had 
been  duly  served,  but  only  meant  to  formally  refer  to  a  fact 
shown  by  another  part  of  the  record.  1  Freeman  on  Judg- 
ments, sec.  130. 

.Where  there  has  been  an  attempted  service  of  process  and  the  Judg- 
ment recites  that  the  defendant  had  been  "duly  summoned,'*  the 
presumption  is  that  the  court  considerea  and  determined  that 
fact;  and  whether  that  determination  hinged  on  a  question  of 
law  or  one  of  fact,  the  recital  that  defendant  ?tad  been  duly  sum- 
moned imports  absolute  verity,  and  the  judgment  is  not  v6id, 
and  can  not  be  attacked  collaterally.  1  Freeman  on  Judgments, 
sees.  126  and  130;  Works  on  Courts,  164;  Elliott's.  Appellate 
Procedure,  sec.  382;  Tread  way  v.  Eastburn,  57  Tex.,  209;  Wil- 
liams V.  Haynes,  19  Am.  St.  Kep.,  752;  Tarbox  v.  Hays,  31  Am. 
Dec.,  478;  Schneltman  v.  Noble,  75  Iowa,  120;  1  Black  on  Judg- 
ments, sec.  277;  Hahn  v.  Kelly,  34  Cal.,  391;  94  Am.  Dec,  742; 
Callen  v.  Ellison,  13  Ohio  St.,  446;  12  Am.  &  Eng.  Ency.,  of 
Law,  page  147  z;  Bannon  v.  People,  1  Brad  well,  496;  Van  Fleet 
on  Collateral  Attack,  sec.  66;  Borden  v.  State,  54  Am.  Dec, 
235;  Hech  v.  Martin,  16  Am.  St.,  Rep.,  915;  Harrison  v.  Har. 
grove,  58  Am.  St.  Rep..  781;  Colt  v.  Haven,  79  Am.  Dec,  244; 
Dunham  v.  Wilfong,  &9  Mo.,  365;  Richards  v.  Skiff,  8  Ohio 
St,  586;  McCauley  v.  Fulton,  44  Ca!.,  361;  Newcomb  v.  New- 
comb,  18  Bush,  544. 

The  doctrine  that  such  a  recital  in  a  judgment  is  conclusive  in  all 
collateral  proceedings,  is  based,  not  upon  the  doctrine  of  res 
judicata,  but  upon  the  doctrine  of  the  absolute  verity  of  the 
records  of  a  court  of  record.  Van  Fleet  on  Collateral  Attack,  sec. 
17. 

The  case  of  Qreen  v.  Breckinridge,  4  Mon.,  541,  is  based  on  a  sup- 
posed distinction  between  recitals  in  a  decree  in  chancery,  and 
those  contained  in  a  common  law  judgment,  discussed  in  Peers 
V.  Carter,  4  lAttel,  268,  to  which  it  refers;  also  upon  the  idea, 
repudiated  In  "Sewcomb  v.  Newcomb,  13  Bush,  544,  that  in  case  of 
constructive  service  on  non-residents,  the  record  must  affirma- 
tively show  that  all  the  requirements  of  the  statute  have  been 
complied  with. 

The  case  of  Barber  i?.  Morris,  37  Minn,,  194,  is  in  square  conflict  with 
the  Newcomb  case,  13  Bush,  544. 
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The  case  of  Lonij  v.  Montgomery,  6  Bush,  394,  was  an  appeal  from  a 
void  Judgment.  It  presented  therefore  a  case  of  direct  and  not 
collateral  attack  on  the  Judgment,  and  the  principles  appHcahle 
are  entirely  different.    1  Black  on  Judgments,  sec.  288. 

The  service  of  the  process  in  <this  case  was  not,  as  of  course,  Insuf- 
ficient, even  conceding  the  correctness  of  the  construction  of  the 
act  of  1890,  contended  for  hy  appellants.  The  sheriff's  return 
showed  a  valid  service,  provided  an  affidavit  was  thereafter  filed, 
showing  that  the  M.  &  B.  S.  R.  Co.  had  no  agent  in  the  State 
upon  whom  process  could  be  served.  In  support  of  the  Judg- 
ment, which  recited  that  defendant  had  been  duly  summoned, 
it  must  be  presumed  in  this  collateral  action,  that  such  affidavit 
was  filed.  Sears  v.  Sears,  96  Ky.,  173;  Newcomb  v.  Newcomb, 
13  Bush,  544. 

The  sheriff's  return  alone  showed  a  ^valid  service  of  process  on  a 
proper  construction  of  the  act  of  1890. 

Opinion  of  the  court  by  JUDGE  PAXNTER — Affirming. 

This  case  was  before  this  court  on  a  former  appeal,  and 
the  opinion  delivered  is  found  in  43  B.  W.  731.  The  pur- 
pose of  this  action  is  to  enforce  a  judgment  which  AV.  W. 
Ball  recovered  against  the  Maysville  &  Big  Snndy  Kail- 
road  Company,  and  one  recovered  by  Boyd  hid  wife  and 
one  by  Nelson  and  wife  against  the  satne.  The  defense 
to  the  enforcement  of  each  judgment  differs  somewhat, — 
especially  as  to  the  defense  of  the  Ball  judgment.  We  will 
consider  the  questions  raised  by  the  defen3«*s  interposed 
on  the  several  judgments. 

Ball  Judgment. 
The  appellant  constructed  its  line  of  railway  along  a 
street  in  the  city  of  Maysville,  by  the  properly  of  Ball; 
and  he  claims  that  his  property  was  damaged  by  reason 
of  the  interference  with  his  easement  of  access,  and  by 
injuring  his  property  by  throwing  soot  and  cinders  on  it, 
etc.  For  the  damages  thus  resulting,  he  recjvered  judg- 
ment. By  the  previous  opinion  of  the  court,  we  adjudged 
that  it  was  a  taking  of  his  property.    The  appellant  filed 
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an  answer,  which  is  designated  as  a  *'counter-claim;"  and, 
so  far  as  it  i&  necessary  to  give  them,  the  facts. averred 
•are  as  follows:  That  before  the  doing  of  the  acts  of  which 
Ball  complained  in  his  suit  to  recover  the  judgment  which 
he  now  seeks  to  enforce,  to  wit,  on  the  29th  of  April,  1886, 
he,  together  with  a  number  of  gentlemen,  entered  into  a 
contract  with  the  Maysville  &  Big  Sandy  Railroad  Com- 
pany to  furnish  and  provide,  >and  cause  to  be  conveyed  to 
it,  suitable  rights  of  way  for  its  line  of  railroad  from  its 
present  track  at  Ashland,  in  the  State  of  Kentucky,  to 
the  eastern  boundary  line  of  Campbell  county,  in  this 
State, — such  right  of  way  to  be  on  the  line  designated  by 
its  engineer  therefor,  except  so  far  as  the  right  of  way  had 
been  secured  and  paid  for, — and  that  the  right  of  way 
which  they  agreed  to  furnish  was  to  be  of  the  width  al- 
ready located  and  designated  by  its  engineer.  Ball's  prop- 
erty which  was  taken  was  situated  on  that  part  of  the 
proposed  line  of  railway,  the  right  of  way  for  which  he 
and  his  co-obligors  agreed  to  furnish,  provide,  and  have 
conveyed  to  the  railroad  company.  It  is  contended  for  ap- 
pellant that,  under  the  contract'  which  Ball  entered  into, 
he  was  bound  to  furnish  the  property  for  the  taking  of 
which  he  recovered  judgment;  and  it  resists  the  enforce- 
ment of  the  judgment  on  the  grounds  of  this  contract, 
claiming  that  it  is  now  available  to  prevent  the  enforce- 
ment of  the  judgment.  For  Ball  it  is  insisted  that  if  the 
contract  imposed  the  obligation  to  furnish  the  property 
which  was  t£iken  from  him,  or  to  pay  the  damage  which 
resulted  to  him  by  reason  of  the  construction  and  prudent 
operation  of  the  road,  it  was  available  as  a  defense  to  his 
action,  and,  not  having  pleaded  it  as  a  defense,  it  can  not 
now  be  done.  For  the  purpose  of  considering  this  ques- 
tion, we  will  assume  that  the  contract  which  Ball  and  his 
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associates  entered  into. released  the  railroad  company  from 
the  payment  of  the  damages  which  he  recovered.  Of 
course,  it  is  upon  this  theory  that  the  appellant  seeks  to 
plead  that  contract  as  a  defense  to  Ball's  right  to  enforce 
the  judgment. 

It  is  insisted  by  counsel  for  appellant  that  the  con- 
tract which  Ball  and  others  entered  into  was  not  an  ex- 
ecuted conveyance  of  the  right  of  way  over  any  property, 
corporeal  or  incorporeal,  that  they  or  either  of  th^m  own- 
ed, upon  which  the  line  of  railway  was  or  might  be  located, 
and  also  that  it  was  not  an  executory  agreement  upon 
their  part  to  convey  such  right  of  way  to  the  appellant. 
It  is  argued  that  if  it  was  an  executed  conveyance,  or  an 
executory  agreement  to  convey,  it  was  either  n  gift  or  a 
sale,  and,  if  a  sale,  thei'e  was  a  certain  purchase  price  for  it, 
and  that  there  was  nothing  in  the  contract  which  indicates 
that  it  was  either  a  sale  or  a  gift.  It  is  said  that,  if  the 
contract  was  a  conveyance  of  the  right  of  way  over  Ball's 
incorporeal  property,  such  conveyance  might  have  been 
pleaded  as  a  defense  to  Ball's  common-law  action  for  dam- 
ages, and  it  would  be  too  late  now  to  set  it  up.  It  is 
likewise  admitted  that  the  same  result  would  follow  if  it 
was  an  executed  agreement  to  part  with  the  right  of  way 
over  the  property  of  the  guarantors.  The  contract  relied 
upon,  executed  by  Ball  and  others,  shows  that  the  right 
of  way  was  not  to  be  a  gift  by  them  to  the  railroad  com- 
pany. On  the  contrary,  the  consideration  for  securing  the 
right  of  way  was  that  the  company  obligated  itself  to  con- 
struct a  line  of  railway  between  the  points  designated  in 
the  contract;  and  the  further  consideration  was  that  the 
company  was  to  issue  to  them  stock  to  the  amount  which 
the  various  counties,  cities,  and  towns  along*  the  line  of 
railway  expended  in  aid  of  furnishing  the  right  of  way, 
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which  they  obligated  themselves  to  do.     Fop  the  undertak- 
ing of  the  guarantors  to  furnish  and  provide,  and  cause 
to  be  conveyed  to  the  railroad  company,  there  was  as- 
sumed by  the  parties  to  the  contract  to  be  a  full  consider- 
ation.   The  contract  of  Ball  and  others  did  not  in  terms 
say  that   those  of  the  guarantors  who  owned  property 
along  the  line  of  the  road,  which  would  be  necessary  to 
be  taken  for  a  right  of  way,  should  convey  it.    Still,  they 
obligated  themselves  to  provide,  furnish,  and  have  con- 
veyed the  right  of  way,  which  necessarily  included  that 
which  was  necessary  to  be  taken  through  their  own  lands. 
If   the  railroad   company   compelled   them   to   acquire   it 
from  some  one  else,  and  have  it  conveyed  to  it,  why  could 
not  the  railroad  compel  one  of  the  guarantors  to  convey 
to  it  a  right  of  way  over  his  own  land?     Their  obliga- 
tion, as  expressed  in  the  contract,  is  joint  and  several, — 
to  furnish  the  right  of  way  wherever  the  engineer  desig- 
nated it.      The  right  of  eminent  domain  compels  every 
citizen,  for  proper  compensation,  to  give  up  his  property 
to  public  use.    The  right  of  the  railroad  company  existed 
to  take  the  property  of  Ball,  if  it  was  necessary  in  the 
construction  of  the  road.     In  the  absence  of  a  contract, 
the  law  gave  the  railroad  company  the  right  to  take  it, 
by  making  proper  compensation;  but,  instead  of  the  rail- 
road company  relying  upon  the  right  of  eminent  domain 
to  secure  this  right  of  way  when  it  reached  the  property 
of  Ball,  it  had  in  its  possession  a  contract  of  Ball,  by  , 
which  he  agreed  to  provide,  furnish,  and  have  conveyed  to 
the  company,  a  right  of  way  which  included  his  own  prop- 
erty.       If    the    contract    was    enforceable    against    the 
guarantors,  as  it  is  claimed  to  be  by  counsel  for  appellant, 
there  was  an  obligation  upon  Ball  to  see  that  the  identical 
property  in  controversy  was  to  be  conveyed  to  the  railroad 


Digitized  by 


Google 


f 
252  KENTUCKY  REPORTS.  [VoL  103 

Maysvilte  &  B.  S.  R.  R^  Co.  v.  Ball,  et  als. 


company.  This  position  is  assailed  by  the  appiellant,  and, 
to  do  so,  the  mutual  interest  of  the  guarantors  is  urged 
as  a  reason  why  it  is  not  a  proper  conclusion.  The  appel- 
lant had  no  concern  in  the  settlement  of  the  rights  be- 
tween the  guarantors.  It  was  careful  to  have  stated  iu 
the  contract  that  they  were  bound  jointly  and  severally 
on  the  undertaking.  It  is  suggested  that,  in  order  to  en- 
able the  guarantors  to  comply  with  the  contract  on  their 
part,  it  was  necessary  for  them  to  agree  with  each  owner 
of  property,  corporeal  or  incorporeal,  over  which  the  right 
of  way  was  located,  for  the  conveyance  thereof,  and  to 
comply  with  the  terms  of  the  agreement,  and  secure  exe- 
cution and  delivery  of  the  conveyance;  and  this  construc- 
tion of  the  contract  and  its  effect  is  necessary  in  order  to 
preserve  absolute  equality  among  all  the  guarantors,  and 
to  place  them  all  upon  an  equal  footing.  The  mutual  ob- 
ligations of  the  guarantors  to  each  other,  whether  by  the 
terms  of  the  writing,  or  such  as  are  implied  by  law,  can 
not  be  considered  in  this  controversy  between  one  of  the 
guarantors  and  the  railroad  company.  Regardless  of  any 
obligation  that  was  upon  the  part  of  the  co-guarantors, 
the  officers  of  the  railroad  company  could  have  said  to  him 
when  they  reached  his  property  in  the  construction  of  the 
road,  "If  you  have  not  been  paid  for  your  property  by 
your  co-guarantors,  we  are  not  concerned  about  that,  be- 
cause you  obligated  yourself  individually  that  tou  would 
provide,  furnish,  and  have  conveyed  to  our  company,  this 
right  of  way;"  and,  in  our  opinion,  a  court  of  equity  would 
have  enforced  the  contract.  However,  it  is  not  necessary 
to  take  this  view  of  the  case  in  order  to  reject  the  claim 
of  the  defendant  to  the  right  to  prevent  the  collection  of 
this  judgment  by  reason  of  the  contract.  This  right  of 
way  was  secured  over  the  streets  of  the  city  of  Maysville 
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by  the  action  of  the  proper  authorities  of  that  city.  Un- 
der the  adjudicattons  of  this  court,  and  as  cited  in  the 
previous  opinion  delivered  in  thi's  case,  and  the  reaffirma- . 
lion  of  that  principle,  Ball  could  not  have  maintained  an 
action  for  damages  to  his  property  until  the  road  was  com- 
pleted. Neither  could  he  have  enjoined  the  railroad  com- 
pany from  constructing  its  road  along  that  street.  So 
under  the  law  the  company  was  entitled  to  take  exactly 
what  it  did,  and  Ball  was  compelled  to  await  its  action  in 
the  completion  and  the  putting  in  operation  the  road,  be- 
fore he  could  tell  the  extent  of  his  damages.  He  then 
brought  suit  to  recover  the  damages  which  resulted  from 
the  taking  of  his  property.  If  Ball's  contract  obligated 
him  to  furnish  that  which  was  taken  by  the  railroad  com- 
pany, then,  when  he  sued  for  the  alleged  damages  result- 
ing therefrom,  the  railroad  company  could  have  interposed 
the  plea  that  he  had  not  been  injured,  and  had  no  right  to 
recover,  because  he  had  agreed  to  furnish  to  the  railroad 
company  the  very  thing  which  he  claimed  produced  his 
damage  when  it  was  taken.  If  BalFs  contract  to  the  com- 
pany  makes  him  liable  to  the  defendant  for  the  amount  of 
the  judgment  which  he  recovered  against  it,  it  is  because 
his  contract  obligated  him  to  furnish  the  very  thing  for 
the  taking  of  which  he  recovered  damages.  The  amount 
of  the  damages  has  been  ascertained  by  the  judgment,  and 
it  is  DOW  claimed  that,  by  reason  of  that  contract  to  furn- 
ish the  property  taken,  it  is  available  as  a  defense  to  the 
judgment.  The  defense  here  presented  existed  when  the 
judgment  was  recovered,  as  the  contract  had  been  exec- 
uted previous  thereto.  It  is  against  reason  to  say  that  the 
judgment  should  not  be  enforced  because  of  this  contract, 
as.  by  its  terms  Ball  was  bound  to  furnish  the  thing  for 
the  taking  of  which  he  recovered  damages,  and  at  the  same 
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time  to  .say  that  that  contract  would  not  have  been  avail- 
able as  a  defense  to  the  action  in  which  he  sought  to  re- 
cover the  damages  for  taking  it. 

It  has  been  suggested  that  the  contract  which  Ball  had 
with  the  company  was  not  enforceable  until  the  amount  of 
his  claim  was  ascertained  by  a  suit  for  damages.  If  its 
terms  deprive  Ball  of  the  right  to  collect  anything  from 
the  railroad  company  for  the  injury  he  received,  it  is  folly 
to  say  that  the  amount  of  his  injury  should  be  ascertained. 
If  he  is  not  entitled  to  collect  the  judgment,  by  reason 
of  his  contract  with  the  company,  he  never  had  any  en- 
forceable claim  against  it,  and  wasi  not  entitled  to  have 
any  amount  fired.  It  is  wholly  immaterial  to  the  appellant 
whether  Ball  could  compel  his  co-obligors  to  contribute  to 
his  loss.  Its  claim  of  right  to  plead  this  contract  as  a 
defense  to  the  judgment,  thus  making  Ball  pay  the  entire 
amount,  shows  that  it  has  no  consideration  for  or  interest 
in  Ball's  claim  against  his  co-obligors.  Therefore  an  argu- 
ment which  is  made  based  upon  a  desire  to  regard  BalPs 
rights  in  a  settlement  of  matters-  between  him  and  his 
co-obligors  comes  without  any  force,  nor  is  it  applicable 
to  the  issue  between  him  and  appellant.  Whenever  there 
IS  a  breach  of  the  covenants  of  a  contract,  a  cause  of  ac- 
tion arises.  When  the  railroad  company  constructed  its 
tracks  along  the  street  in  close  proximity  to  Ball's  prop- 
erty (if  the  guarantors  were  by  their  contract  to  furnish 
the  property,  for  the  taking  of  which  Ball  received  judg- 
ment), then  there  was  a  breach  of  the  contract  upon  the 
part  of  the  guarantors  for  their  failure  to  furnish  the 
property  taken  from  Ball,  and  therefore  a  cause  of  action 
had  accrued  to  the  railroad  company  against  them  jointly 
and  severally.  So  when  Ball  instituted  his  action  to  re- 
cover damages  the  railroad  company's  alleged  cause  of 
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action  existed  against  him  then  as  now.     The  judgment 
did  not  add  to  its  cause  of  action,  because  it  has  not  been 
paid.     If  by  reason  of  such  contract  he  is  not  entitled  to 
collect  his  judgment,  then  fop  the  same  reason  Le  was  not 
entitled  to  recover  it.    Therefore  the  contract  was  a  de- 
fense to  the  action  for  damages.     In  treating  of  defenses 
to  actions  on  judgments,  Chitty  on  Pleading  (volume  1, 
p.  486)  says.     "No  matter  of  defense  can  be  pleaded  which 
existed  anterior  to  the  recovery  of  the  judgment,"     The 
same  rule  is  recognized  in  2  Black,  Judgm.  section  754, 
wherein  it  is  said:     "It  is  a  general  rule  that  a  valid  judg- 
ment for  the  plaintiff  definitely  and  finally  negatives  every 
defense  that  might  and  should  have  been  raised  against 
the  action;  and  this  is  true,  not  only  with  respect  to  fur- 
ther or  supplemeptary  proceedings  in  the  same  cause,  but 
for  the  purposes  of  every  subsequent  suit  between  the 
same  parties,  whether  founded  upon  the  same  or  a  differ- 
ent cause  of  action.     A  party  can  not  relitigate  matters 
which  he  might  have  interposed,  but  failed  to  do,  in  a 
prior  action  between  the  same  parties  or  their  privies  in 
reference  to  the  same  subject-matter."     In  Hill  v.  Lan- 
caster, 88  Ky.  338,  (U  S.  W.  74),  this  court  said:  "To  allow 
a  defendant  to  split  his  defenses,  relying  upon  one  until 
judgroent  is  rendered  upon  it  against  him,  and  at  the  next 
term  open  the  judgment  and  plead  another  defense,  and 
so  on,  would  be  a  mockery  of  legal  justice.     Therefore  it 
is  a  universal  rule  that  the  final  judgment  of  a  court  of 
competent  jurisdiction  is  not  only  conclusive  of  all  issues 
actually  decided,  but  of  all  that  might  and  should  have 
been  decided  by  it."     Did  Ball's  guaranty  obligate  him  to 
do  more  than  to  have  him  convey  or  have  conveyed  to  the 
appellant  a  right  of  way  of  the  "width  already  located  and 
desig^nated"  by  the  appellant's  engineer?     It  is  said  in  Joy 
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v.  St.  Louis,  13S  U.  S.  44,  (11  Sup.  Ct.  243),  <34  L.  Ed.  843): 
"Now,  the  term  'right  of  way'  has  a  twofold  signiflcation. 
It  sometimes  is  used  to  describe  a  right  belonging  to  a 
party, — a  right  of  passage  over  any  track,  and  it  is  also 
used  to  describe  that  strip  of  land  which  railroad  com- 
panies take  upon  which  to  construct  their  roadbed."  This 
definition  of  ''right  of  way"  was  recognized  as  being  cor- 
rect in  New  Mexico  v.  United  States  Trust  Co..  172  U.  S. 
181,  (19  Sup.  Ct.  128),  (43  L.  Ed.  407).  In  our  opinion,  the 
language  used  in  the  contract  indicates  that  the  guaran- 
tors only  obligated  themselves  to  have  conveyed  to  the 
railroad  company  the  strip  of  the  width  designated  by  the 
engineer  of  the  appellant.  It  excludes  the  idea  that  they 
were  to  be  responsible  for  property  that  might  be  taken 
outside  of  the  right  of  way  by  the  railroad  company.  Ball'B 
claim  was  not  that  they  had  taken  the  right  of  way  through 
his  land,  but  that  they  had  taken  his  property  outside  of 
the  right  of  way,  by  constructing  and  operating  the 
road  on  the  right  of  way  so  as  to  interfere  with  his  ease- 
ment of  access,  and  by  jarring  and  injuring  his  buildings, 
etc. 

Boyd  and  Nelson  Judgments. 

The  Maysville  &  Big  Sandy  Railroad  Company  leaaed  its 
line  of  road  to  the  Chesapeake  &  Ohio  Railroad  Company, 
the  latter  company  being  in  possession  of  the  road  at  the 
time  Boyd  and  Nelson  instituted  their  actions.  Their 
property  was  situated  along  the  line  of  the  Maysville  & 
Big  Sandy  Railroad  Company,  and  they  sought  to  recover 
damages  for  the  same  cause  for  which  Ball  recovered  judg- 
ment. The  judgments  which  they  each  recovered  are  at- 
tacked collaterally  in  this  proceeding.  The  averments  of 
the  Maysville  &  Big  Sandy  Railroad  Company's  answer  in 
regard  to  these  two  judgments  are  as  follows,  to  wit: 
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"The  defendant,  the  May»ville  &  Big  Sandy  Railroad  Com- 
pany, comes  and  for  further  defense  to  the  plaintiflPs  peti- 
tion states  that  the  judgments'  set  forth  therein,  in  favor 
of  the  plaintiffs,  James  N.  Boyd  and  Josephine  Boyd,  hi« 
wife,  and  also  the  judgments  «et  forth  therein  in  favor  ol 
the  plaintiffs^,  Jennie  T.  Nelson  and  her  husband,  Frank 
Nelson,  Bird  Franklin  and  husiband,  H.  F.  Franklin,  Eliza- 
beth Weare  and  husband,  Nathan  Weare,  are  null  and 
void,  because  the.  defendant  was  not  served  with  process 
in  the  actions  wherein  said  judgments  were  rendered,  nor 
did  it  directly  or  indirectly,  in  any  manner  whatever,  en- 
ter its  appearance  to  either  of  said  actions.  It  states, that 
a  summons  issued  in  each  of  said  actions  against  this  de- 
fendant, and  upon  each  of  said  summonses  the  sheriff  of 
Mason  county,  to  whom  same  were  directed,  made  the  fol- 
lowing return,  to  wit:  ^I  executed  the  within  summons 
on  the  within-named  defendant,  Maysville  and  Big  ^ndy 
Railroad  'Company,  on  September  23, 1890,  by  delivering  on 
said  date  in  Maysville,  Kentucky,  a  true  copy  thereof  to 
F.  C.  Janowitz,  chief  agent  in  Mason  county  of  the  Chesa- 
peake &  Ohio  Railroad  Company,  which  latter  corpora- 
tion at  the  time,  and  ever  since  said  summons  came  to 
my  bands,  was  controlling  and  operating  the  line  of  rail- 
way in  Mason  county  that  was  built  and  conertructed  and- 
was  owned  by  the  defendant,  Maysville  &  Big  Sapdy  Rail- 
road Company,  which  latter  corporation  has  had  since 
this  summons  came  to  my  hands  no  officer  or  agent  in 
Mason  county  known  to  me,  or  that  I  have  been  able  to 
find  or  hear  of  after  diligent  inquiry,  and  which,  there? 
fore,  can  not  be  served  with  proQess  in  Mason  county  un- 
der the  lAw  as  it  stood  prior  to  the  amendment  to  section 
51  of  the  Code  of  Practice,  approved  May  10,  1890.    John 
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W.  Alexander,  8.  M.  C  This  was  the  only  return  upon 
said  firummons,  and  there  was  no  other  snmnH>ns  issued  in 
said  actions  than  these  upon  which  aaid^  returns  were  so 
made.  Nor  was  there  any  other  service  of  process  qpon 
this  defendant  than  as  stated  in  said  returns  in  either  of 
said  actions.  Nor  was  it  made  to  appear  in  either  of  said 
actions,  by  aiBdayit  or  any  other  manner,  that  this  de- 
fendant had  no  officer  or  agent  in  the  State  of  Kentucky, 
outside  of  Mason  county,  upon  whom  service  could  be 
served,  under  section  51  of  the  •Code,  prior  to  said  amend- 
Pfient;  and  such  was  not  the  case.  They  therefore  charge 
and  aver  that  said  judgments  are  null  and  void,  and  of  no 
validity  whatsoever,  and  all  subsequent  proceedings  there- 
under were  and  are  null  and  void." 

Before  the  institution  of  these  suits  the  Legislature  passed 
an  act  amendatory  to  section  51,  Civil  Code  of  Practice, 
the  first  section  of  that  act  being  as  follows:  "Where  the 
defendant  corporation  is  the  owner  or  the  lessee  of  a 
railway  in  this  State,  or  the  builder  or  constructor  of  a 
railway  in  this  State,  and  can  not  be  served  with  summons 
Qnder  the  existing  laws,  then  the  person  or  corporation 
controlling  or  operating  the  railway  so  owned  or  built  or 
constructed  shall  be  treated  as  the  representative  of  the 
defendant,  and  service  of  summons  upon  such  of  the  offi- 
cers or  agents  of  the  persons  or  corporation  operating  or 
controlling  the  railway  as  would  be  required  if  such  con- 
troller or  operator  were  the  party  sued,  shall  be  a  suffi- 
cient servtee  of  summons  upon  the  defendant  to  the  ac- 
tion; but  such  service  must  be  twenty  days  before  the 
commencement  of  the  term,  and  the  facts  authorizing  the 
same  must  be  made  to  appear  by  the  return  of  the  officer 
or  the  affidavit  of  some  person  other  than  the  plaiintiff  in 
the  action,  and  the  appearence  of  the  defendant  to  move 
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for  the  quashal  of  the  service  of  the  summons  shall  ope- 
rate as  an  appearance  for  all  the  purposes  of  the  action, 
and  the  same  shall  stand  for  trial  at  the  succeeding  term 
of  the  court,  in  case  the  motion  to  quash  shall  prevail.'' 
Laws  1889-90,  p.  135.  The  service  of  summonses  in  the  Boyd 
and  Nelson  ca-ses  were  made  by  Alexander,  and  the  return 
he  nmde  therein  was  in  the  language  above  quoted.  The 
return  was  made  in  an  effort  to  comply  with  the  amend- 
ment of  the  Civil  Code  of  Practice,  to  which  we  have  re- 
ferred. Before  entering  into  a  discussion  of  the  questions 
raised,  it  may  be  added  that  the  amendatory  act  is  con- 
stitutional. Railroad  Co.  v.  Shof stall  (Ky.)  24  gi.  W.  1068. 
An  act  of  substantially  the  same  import,  of  the  Texas 
Legislature,  was  adjudged  to  be  constitutional  in  York  v. 
Texas,  137  U.  S.  15,  (11  Sup.  Ct.  9),  (34  L.  Ed.  604),  and 
Kauffman  v.  >Voatters,  138  U.  S.  285,  (11  Sup.  Ct.  298), 
m  L.  Ed.  962). 

The  proceedings  in  court,  after  the  return  of  the  s-um- 
monses,  differ  materially  in  the  Boyd  and  Nelson  cases,  and 
part  of  the  judgment  in  the  Boyd  case  is  in  the  following 
language:  "The  court,  having  fully  considered  the  de- 
fendant's objections  to  the  jurisdiction  of  the  court  in  this 
action,  overrules  the  same,  to  which  the  defendant  ob- 
jects and  excepts.  The  defendant  moved  the  court  for 
leave  to  withdraw  its  special  entry  of  appearance  herein, 
to  which  'the  plaintiffs  objected.  The  court,  having  con- 
sidered the  defendant's  said  motion,  sustained  the  same, 
and  allowed,  it  to  be  withdrawn,  to  which  the  plaintiffs 
excepted.^'  The  language  indicates  that  the  defendant  ob- 
jected to  the  jurisdiction  of  the  court  generally,  but,  as 
the  defendant  then  asked  leave  to  withdraw  what  was 
denominated  a  "special  entry  of  appearance,"  it  is  pre- 
sumed that  the  court  below  understood  it  to  be  a  special 


Digitized  by 


Google 


260  KENTUCKY  REPOBTS.  [Vol.  lOS 

Maysville  ft  B.  3.  R.  R.  Co.  v.  Bi^ll,  et  als. 

entry  of  appearence.  The  object  of  the  action  wfis  to  re- 
ooTer  damages  to  real  estate,  and  the  venue  of  the  action 
was  in  the  Mason  Circuit  Court.  The  Maysville  &  Big 
Bandy  Railroad  Company  was  a  corporation  organized  un- 
der the  laws  of  this  State.  So  it  was  an  action  by  a  citi- 
zen of  this  State  against  a  citizen  of  the  State,  and  in  the 
court  having  jurisdiction  of  the  subject  of  the  action. 
Therefore  this  special  entry  of  appearance  could  have  had 
no  reference  to  the  jurisdiction  of  the  court  as  to  the 
subject  of  the  action.  The  objection  could  not  have  been 
to  the  jurisdiction  of  the  Mason  Circuit  Court  to  try  the 
action,  nor  could  any  question  have  been  raised  that  the 
Maysville  &  Big  Sandy  Railroad  Company  could  not  have 
been  sued  in  the  Mason  Circuit  Court  by  the  plainttiflP. 
The  objection  went  to  the  jurisdiction  of  the  person,  and 
the  motion  could  have  had  reference  to  nothing  except  the 
sufficiency  of  the  return  of  the  sheriff  on  the  summons. 
The  purpose  of  the  motion  was  to  quash  the  return  of  the 
sheriff  on  the  summons,  without  expressly  stating  on  the 
record  that  that  was  the  purpose  of  it.  If  they  had  mov- 
ed to  quash  the  service  of  the  summons,  under  the  act 
which  is  amendatory  of  section  51,  Civil  Code  of  Practice,  it 
would  have  operated  as  an  appearance  for  all  the  purposes 
of  the  action.  It  was  an  effort  to  evade  the  effect  of  the 
statute  simply  by  the  form  of  the  motion.  In  our  opin- 
ion, this  could  not  be  done.  It  must  be  regarded  as  a 
motion  to  quash  the  service  of  the  summons.  The  court 
pa43sed  upon  the  jurisdictional  question  raised,  and  ad- 
judged that  it  had  jurisdiction  of  the  appellant;  and  if  the 
return  of  the  summons  did  not  comply  with  the  law,  so  as 
to  bring  it  before  the  court,  its  motion  did  do  so,  and  the 
court  had  jurisdiction  of  the  subject  of  the  action  and  of 
it.    In  the  case  of  York  v.  State,  73  Tex.  651,  (11  S.  W. 
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860),  in  passing  «pon  substantially  the  same  question  as 
isliere.for  cdnsideration,  the  court  said:  "The  appearance 
of  appellant,  though  by  plea,  was  only  to  have  an  adjudi- 
cation' of  the  insufficiency  of  the  process  and  service 
through  which  he  was  sought  to  be  brought  into  court,  to 
give  the  court  jurisdiction  over  his  person.  Whether  this 
question  be  raised  by  motion  or  plea,  the  appearance  is  for 
the  same  purpose  and  of  the  same  character,  and  must  be 
given  the  same  effect.  In  the  one  case,  as  in  the  other, 
the  appearance  is  made  for  the  sole  purpose  of  question- 
ing the  jurisdiction  of  the  court  over  the  person  of  the 
defendant."  In  York  v.  Texas,  137  U.  S.  15,  (11  Sup.  Ct. 
9),  (34  L.  Ed.  604),  the  Supreme  Court  of  the  United  States 
affirmed  the  judgment  of  the  Texas  Court.  It  is  useless 
to  discuss  the  question  as  to  the  effect  of  the  appellant's 
effort  to  withdraw  his  special  entry  of  appearance,  in  the 
face  of  the  Constitutional  Statute  declaring  that,  when 
such  entry  of  appearance  is  made,  the  defendant  is  before 
the  court  for  all  purposes  of  the  action.  It  is  claimed  the 
Nelson  judgment  is  void,  upon  the  ground  that  the  defend- 
ant had  not  been  served  with  process  in  the  action  in  which 
the  judgment  was  rendered.  The  attack  on  thf-  judgment 
is*not  direct,  but  collateral.  It  is  a  well-settled  rule  that 
domestic  judgments  rendered  in  a  court  of  general  juris- 
diction can  not  be  collaterally  attacked  unless  the  want 
of  jurisdiction  appears  upon  the  record.  Therefore  no  evi- 
dence is  admissible  except  that  which  is  furnished  by  the 
record  of  the  action  wherein  the  judgment  was  rendered. 
Of  course,  the  rule  is  otherwise  when  a  direcr  attack  \s 
made  upon  a  judgment.  The  answer  that  the  defendant 
was  not  served  with  process,  and  did  not  appear  in  the 
action,  etc.,  is  insufficient,  because  it  also  should  have  al- 
leged that  the  record  shows  such  to  be  the  case.     In  Van 
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Fleet  on  Oollateral  Attack  (section  855)  it  is  said:  "An 
answer  to  an  action  on  a  domestic  judgment,  where  special 
pleading  is  required  or  attempted,  must  not  only  deny 
service  and  appearance,  but  tnust  allege  what  the  record 
shows  or  fails  to  show  on  these  points.  .  .  .  Hence 
an  answer  to  an  action  on  the  record  of  any  court  must 
allege  that  it  does  not  show  any  service  or  appearance, 
and,  if  the  record  is  that  of  a  superior  court,  it  must 
allege  that  it  affirmatively  shows  a  want  of  service."  1 
Black,  Judgm.  setition  271,  announces  the  sam^^  doctrine,' 
wherein  it  is  said:  "When  a  party  seeks  in  a  col- 
lateral action  to  impeach  the  judgment  or  decree  of  a 
court  of  superior  jurisdiction  on  the  ground  that  he  had 
no  legal  notice  of  the  pendency  of  the  action,  i^  is  neces- 
sary that  he  should  allege  in  his  pleading  what,  if  any- 
thing, is  shown  by  the  record  in  relation  to  the  issue  and 
service  of  process,  because,  unless  the  record  itself  sbows 
that  the  court  never  acquired  jurisdiction  of  him,  it  will 
be  conclusively  presumed  that  the  jurisdiction  did  attach." 
Action  is  not  taken  upon  the  contempt  proceedings,  but 
the  question  is  reserved  for  future  action  of  the  court. 
The  judgment  is  affirmed. 
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L.  &  N.  R.  R.  Oo.  V.  Shumaker's  Admx, 

Fbr  former  opinion  see  53  S.  W.,  page  12.  (21  Ky.  Law  Rep., 
1701.) 

Non-Resioents — Section  4849  Kentucky  Statutes  Oonstbued,  De- 
fining JuBisDicnoN  OF  CouBTS  IX  Gbantixg  Letteks  or  Admin- 
istration— ^FoBMEB  Opinion  in  this  Case  (see  53  S.  W.,  page 
12;  21  Ky.  Law  Rep.,  page  1701)  is  Modified  in  so  fab  as  it 
Conflicts  With  Hyatt  v.  James'   Administbatob,  8  Bush,  p.  9. 

Opinion  of  the  court  by  JUDGE  PAYNTER  in  besponse  to  petition 

FOB  BEHEABIN6. 

While  in  Thumb  v.  Gresham,  2  Mete.  306,  tl^e  court 
adjudged  that  the  section  (4849,  Kentucky  Statutes)  un- 
der con-sideration  referred  to  residents  of  the  State; 
still,  without  making  any  reference  to  that  ease,  the  court, 
in  Hyatt  v.  James'  Adm'r,  8  Bush,  9,  made  the  section  ap- 
ply to  a  nonresident  of  the  State.  In  that  ease  it  was  a 
will  of  a  nonresident,  and  was  admitted  to  probate  be- 
cause he  left  demands  owing  him  in  Jeffer&on  county.  In 
so  far  as  the  opinion  of  the  court  in  this  eas^  seems  to 
hold  that  the  section  applies  only  to  residents  of  the  State, 
it  is  in  conflict  with  Hyatt  v.  James'  Adm'r,  and  to  that 
extent  it  is  modified.  This,  however,  does  not  in  the  least 
affect  the  question  actually  decided  that  the  Boyle  County 
Court  had  jurisdiction  to  grant  letters  of  administration 
to  the  appellee.  Counsel  also  seems  to  think  that  the 
opinion  of  the  court  is  in  conflict  with  the  case  of  Tipton 
V.  Tipton,  87  Ky.  243,  (8  S.  W.  140).  That  was  a  suit  for 
divorce,  and  the*question  was  whether  the  plaintiff  was  re- 
quired to  have  an  actual  or  legal  residence  in  the  State  to 
entitle  him  to  maintain  his  action.    The  court,  in  drawing 
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the  distinction  betiseeen  legal  and  actual  residence,  said 
that  every  one  must  have  a  legal  residence  somewhere, 
and  the  jurisdiction  of  the  probate  of  wills  depends  upon 
the  legal  residence.  The  language  used  was  Bimply  in 
argument,  and  there  is  nothing  in  the  opinion  which  mani- 
fested any  intention  upon  the  part  of  the  court  to  construe 
the  section  of  the  statute  that  we  here  have  under  con- 
sideration, or  to  change  the  previous  rulings  of  the  court 
in  construing  it.  The  logical  conclusion  to  be  draw^n  from 
the  argument  of  counsel  for  appellant  is  that  the  word 
"residence,"  as  used  in  section  4849,  Kentucky  Statutes, 
means  "domicile;"  that  under  the  law  residents  and  non« 
residents  have  domiciles;  that  wills  can  only  be  proved  in 
the  court  having  jurisdiction  to  do  so  in  the  place  of  the 
domicile.  If  this  argument  is  sound  in  all  respects,  the 
will  of  one  domiciled  in  another  State  could  not,  by  virtue 
of  the  section,  be  proved  here,  and  the  will  of  one  domiciled 
in  this  State,  whether  his  domicile  was  known  or  un- 
known, could  only  be  proved  in  the  county  of  his  domicile. 
Furthermore,  all  the  section  would  be  meaningless  except 
the  first  two  and  a  quarter  lines,  which  provide  thaf  wills 
shall  be  proved  before,  and  admitted  to  record  by,  the 
county  court  of  the  county  of  the  testator's  residence.  It 
would  follow  there  could  be  no  State  of  case  wherein  one 
domiciled  in  this  State  could,  under  the  section  as  in- 
terpreted by  counsel,  be  said  to  have  "no  known  place  of 
residence  in  this  Commonwealth."  Hence,  in  no  case  could 
a  "debt  or  demand"  owing  to  such  testator  give  a  county 
court  jurisdiction  to  probate  his  will.  If  there  had  been 
omitted  from  the  section  all  but  the  following  language: 
"Wills  shall  be  proved  before  and  admitted  to  record  by 
the  county  court  of  the  county  of  the  testator's  resi- 
dence," then  the  argument  of  counsel  would  be  forceful. 
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if  not  conclu&iye.  We  can  not  give  to  the  section  a  con- 
straction  that  would  ignore  three  of  the  four  states  of 
case  wherein  jurisdiction  is  granted  in  the  matter  of  pro- 
bating wills. 


Case  37 — ^Action  on  •  Pbomissobt  Note — Mabch  29. 

Tranter  v.  Hibbard. 

AFPEAL   FEOM    KENTON    CIBCUIT    COURT. 

Judgment  fob  PLiJNTiFF  and  Defendant  Appeals.     Affirmed. 

Contemporaneous  Writing  Modifyino  Note — Option  of  Payor  to  Pay 
Stock,  or  Money — Failure  to  Make  Tender  at  Maturity  of 
Note — Inflation  of  ^tock— 'Alteration  of  Note. 

• 

Held:  1.  It  is  conceded  that  a  note  signed  by  the  maker,  and  a 
contemporaneous  writing  signed  by  the  payee,  referring  to  and 
explaining  or  modifying  the  note,  constitute  but  one  contract, 
and  the  right  of  the  maker  to  rely  upon  the  contemporaneous 
contract  can  be  taken  from  him  only  by  discounting  the  note 
in  bank,  thereby  raising  it  to  the  ^dignity  of  a  foreign  bill  of 
exchange,  as  provided  in  Kentucky  Statutes,  section  463. 

2.  Constming  the  two  papers  together  as  one  contract,  it  must  be  held 

that  the  option  given  by  the  agreement,  "that  if  a  deal,  contem- 
plated by  the  payor,  disposing  of  his  interest  In  the  National 
Union  Oil  Co.,  has  not  been  accomplished  at  the  maturity  of  the 
note,  the  payee  will  accept  in  payment  thereof,  fifty-five  shares  of 
the  stock  of  said  company,"  must  be  exercised  only  as  of  date 
of  the  maturity  of  the  note,  and  not  thereafter,  and  no  tender 
of  the  shares  being  then  made,  the  note  was  thereafter  pay- 
able only  in  money.  x 

3.  The  averment  in  the  answer,  that  on  the  day  the  note  was  due,  the 

payor  went  to  the  bank  at  which  the  note  was  made  payable 
"for  the  purpose  of  delivering  the  certificates  of  stock,  and  tak- 
ing up  the  note;  that  he  was  then  willing,  ready  and  able  to  de- 
liver the  stock  in  satisfactdon  of  the  note,  but  that  the  note  was 
not  then  at  the  bank,  nor  had  it  theretofore  been  presented,  nor 
was  it  thereafter  presented  at  the  bank  for  payment,"  does  not 
aver  a  tender  of  the  stock.    If  he  had  averred  that  he  went  to 


Digitized  by 


Google 


266  KENTUCKY  REPORTS.  [Vol.  108 


Tranter  v.  Hibbard. 


the  bank,  and  demanded  the  note  or  announced  a  purpose  to 
make  tender  of  the  stock,  such  averments  in  view  of  the  fact 
that  the  note  was  payable  in  bank,  would  present  a  very  dif- 
fereAt  question. 

4.  The  agreement  by  the  payee  to  accept  flfty-flve  shares  of  stock  in  the 

oil  company  meant  stock  of  the  company  as  It  then  existed,  and 
he  could  not  be  compelled  to  accept  the  agreed  shares  after  it 
had  been  inflated  or  otherwise  depreciated. 

5.  An  immaterial  alteration  of  a  note  that  does  not  affect  its  opera- 

tion, or  vary  its  meaning,  does  not  make  it  void. 

6.  The  word  "fixed**  after  the  figures  designating  the  date  of  the  matur- 

ity  of  the  note,  although  inserted  after  its  execution  and  delivery, 
was  not  a  material  alteration  where  the  note  was  never  placed 
on  the  footing  of  a  bill  of  exchange,  although  it  was  payable  in 
bank  and  might  have  been  so  placed. 

7.  Local  customs,  as  to  days  of  grace,  can  not  be  considered  unless 

alleged  and  proved. 

CHAS.  H.  FISK,  Attorney  fob  appellant. 

1.  Under  the  contract  between  appellant  and  appellee,  no  tender  of 
*       stock  was  necessary.     Had  it  been,  the  answers  of  appellant 

show  a  full  tender  thereof.  Qreer  v.  Bent  ley,  19  Ky.  Law  Rep., 
12m;  Walden  v.  Citizens*  Savings  Bank,  IS)  Ky.  Law  Rep.,  1394. 

2.  The  alteration  of  the  note  sued  on  by  the  payee  rendered  it  void, 

whether  material  or  not.  2  Daniels  on  Negotiable  Instruments 
4th  ed.).  sees.  1373,  1-375,  M77;  Wood  v.  Steele,  6  Wall,  80,  82.  83; 
Angle  V.  N.  W.  Mutual  Life  Ins.  Co.,  92  U.  S.,  330;  2  Parsons 
on  Notes  and  Bills,  5i64,  592;  Jackson,  &c.,  v.  Cooper,  19  Ky.  Law 
Rep.,  9;  First  Nat.  Bank  of  Fort  Worth  v.  Payne,  19  Ky.  Law 
Rep.,  839,  840;  Byles  on  Bills,  page  373  (side  page  258),  375, 
379;  also  367  (side  pages  253  and  254);  Watson  Plow  Co.,  16 
L.  R.  A.*,  468,  4*69,  470;  (Blakey  v.  Johnson,  13  Bush,  197; 
Stephens  v.  Graham,  7  Serg.  &  R.,  505;  Craighead  v.  McLoney, 
14  Sent.  Law  Jour.,  193;  Bank  of  Commonwealth  v.  McChord, 
4  Dana.vl91,  192;  Lisle  v.  Rogers,  18  B.  Monroe,  529,  4c.;  New- 
man, Ac.,  V.  King,  64  Ohio  St.,  273  and  2S1;  Edwards  on  Bills, 
&c.  (2d  ed.).  pages  92  and  41^  (side  pages  95  and  438) ;  Sti^rgess 
ft  Hale  V.  Williams,  9  Ohio  iSt,  4»4i3;  Meersman  v.  Merges,  112 
U.  S.,  141;  Shipp's  Admr.  t.  Luggett's  Admr.,  9  B.  Mon.,  8;  Wal- 
lace ft  Park  V.  Jewel,  21  Ohio  St,  163,  173,  174;  McCaughy  v. 
Smith,  27  N.  Y.,  39;  Harsh,  ftc.,  v.  Klepper,  28  Ohio  St..  200; 
Boalt  V.  Brown,  13  Ohio  St.,  364;  2  Parsons  on  Notes  and  Bills, 
664,  682;  Patterson  v.  McNeally's  Adm'r.,  16  Ohio  St.,  348;  War* 
rlngton  v.  Early,  2  El.  ft  Bl.,  763;  Brown  v.  Jones,  3  Porter 
Ala.),  4>29;   Waterman  v.  Vase,  43  M.  E.,  504;   1  Greenleaf  on 
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B^ridence,  aeo.  666;  McOrath  v.  Clark,  56  N.  Y.,  84;  Dewey  v. 
Reed,  4ath  Barb.,  16;  Tay  v.  iSmith,  1  Allen,  477;  Lee  v.  Staboid. 
G5  Me.,  491;  Presbury  v.  Michael.  33  Mo.,  542;  Hart  v.  Clanser, 
30  Ind.,  210;  Bailey  on  Bills,  p.  98;  John  v.  Bank  U.  S.,  2  B.  Mo^., 
311;  Singleton  v.  McQuerry,  86  Ky.,  41;  Marlon  Nat.  Bank  v. 
Russell,  14  Law  Rep.,  368;  Oason  v.  iOrant  Co.  Dep.  Bank,  13 
Ky.  Law  Rep.,  635;  Warren  v.  Fant,  79  Ky.,  1;  Nell  v.  Hays. 
16  Ky.  Law  Rep.,  784;. First  Nat.  Bank  of  Springfield  v.  Dawson, 
2  Ky.  Law  Rep.,  230;  Gaines  v.  Scott.  3  Ky.  Law  Rep.,  418;  Jef- 
fries V.  Simpson,  Ac,  11  Ky.  Law  Rep.,  328;  Whitesides  v.  North 
Bank  of  Kentucky,  10  Bush,  503;  Bank  of  Limestone  v.  Penick, 
2  B.  .Mon.,  98;  5  B.  Mon.,  .32;  Pulliam  v.  Withers,  8  Dana,  99; 
Egbert  v.  McClelland,  8  Bush,  579;  Woolfolk  v.  Bank  of  America, 
10  Bush,  517;  Brooks'  Legal  Maxims,  p.  119,  star  page,  1<56; 
Master  v.  Miller  (4  T.  R.,  320).  Smith's  Leading  Cases;  Hare  v. 
Wallace,  notes  1141,  1166,  1167;  Lewis  &  Lewis  v.  Payne,  8 
Cowen,  71;  Withers  v.  Atkins,  1  Watts,  237;  Martindale  t. 
Follett,  1  N.  H.,  95;  Fontaine  v.  Gunter,  31  Ala.,  265;  Stout  v. 
Cloud.  5  Llttell,  206;  Davis  v.  Eppler,  36  Kansas,  639;  Sanders 
▼.  Ragwell,  7  L.  R.  A.,  744;  Simmons  v.  Atkisson  &  Hampton  Co., 
23  L.  R.  A.,  601;  Vananken  v.  Hornbeck,  14  N.  J.  L.,  178;  First 
Nat.  Bank  v.  Fricke,  75  Mo.,  178. 

3.  The  note  sued  on  was  negotiable.    McCormlck  v.  Clarksok,  7  Bush, 

519.  * 

4.  If  not  negotiable,  an  alteration  thereof  avoided  it.    Walton  Plow 

Co.  V.  Campbell,  16  L.  R.  A.,  468.  469,  470.  5 

W.  H.  MACKOY,  Attorney  fot  appellee. 

1.  A  tender  of  shares  of  stock  was  necessary  on  day  of  maturity  of 
note.  Otherwise,  appellant  lost  his  election  and  appellee  had 
the  right  to  demand  payment  in  money.  Am.  &  Eng.  Ency.,  vol. 
25,  p.  909,  and  cases  cited;  Chitty  on  Contracts,  11th  Am.  ed., 
vol.  2,  1207;  Parsons  on  Contracts,  8th  ed.,  vol.  2,  p.  766;  Town- 
send  V.  Wells,  3  Day  (Conn.),  327;  Roberts  v.  Beatty,  2  Penn., 
63;  Church  v.  Feterow,  2  Penn.,  301;  Choice  v.  Moseley,  1  Bailey 
(S.  Ca.),  136;  Wiley  v.  Shoenmak,  2  Greene  (la.),  205;  Van- 
hooser  v.  Logan,  3  Scam  (111.),  389;  Miller  v.  McClain.  10  Yer- 
ger,  246;  Stewart  v.  Donnelly,  4  Yerger,  177;  Lawrence  'v. 
Dougherty,  5  Yerger,  453;  Plowman  v.  Riddle,  7  Ala.,  775;  Hey- 
wood  v.  Heywood,  4i2  Me.,  2ffi9;  Grieve  v.  Annin,  1  Halst.  (N.  Y.), 
461,  4M;  Bro.  Abr.  Title  '^Debt,"  159. 

8.  'Duty  to  tender  shares  of  stock  at  appointed  time  and  place.   Ab- 
sence of  creditor  or  of  cibligatlon  no  excuse.    Answer  fails  to 
arer  such  tender. 
Readdness,  ability  and  willingness  to  deliver  not  equivalent  to 
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tender.  Qrant  v.  Groshon,  Hardin  85,  86;  Huston's  Ex'r.  v.  Noble. 
4  X  J.  (M.,  180,  185;  Jonett  v.  Wagon.  2  Bibb,  269;  Colyer  v. 
Hutohing's  Bx'r.,  2  Bibb,  404,  406;  Johnson  y.  BuUer.  4  Bibb,  97, 
08;  Am.  k  Bng.  Bncy.,  vol.  25,  p.  901,  918;  Sands  v.  Lyon,  18 
Conn^  18;  Holmes  v.  Holmes,  12  Barb.  (N.  Y.),  137:  North  v. 
Meallett,  2  Hayw.  (N.  Ca.),  151;  Gilmore  r.  Holt,  4  Pick.  (Mass.), 
268;  fiouthworth  v.  Smith,  7  Gush  (Mass),  891;  Judd  v.  Ensign, 

6  Barb.  (N.  Y.),  258;  Hall  y.  Whittier,  10  R.  I.,  535;  Miles  v. 
Roberts,  84  N.  H.,  254;  Goodyrin  y.  Holbrook,  4  Wend.  (N.  Y.), 
880;  Lobdell  y.  Hopkins,  5  Con.  (N.  Y.),  516;  2  Greenleaf  on 
B^ridence,  15th  ed.,  sec.  609. 

4#  The  shares  of  stock  which  appellant  holds  and  ayers  his  ability 
to  deliver  are  not  the  thing  stipulated  for;  sp  that  if  a  tender 
(hereof  had  been  made  it  would  not  have  been  good.  Morawetz 
on  Corporations,  2d  ed.,  sec.  434. 

6.  When  a  promissory  note,  not  upon  the  footing  of  a  bill  of  ex- 
change, is,  by  its  terms,  payable  October  8,  1897,  the  insertion  of 
the  word  "fixed"  after  October  8,  1897,  in  the  body  of  the  note, 
does  not  change  the  date  of  maturity,  is  not  a  material  change, 
and  does  not  avoid  the  note.  Kentucky  Statutes,  sees.  478  and 
483;  Daniel  on  Negotiable  Instruemnts,  4th  ed.,  sec.  620;  Strader 
y.  Batchelor,  8  B.  Mon.,  168-170;  Coleman's  Ex'r.  v.  Tully,  7 
Bush,  72,  74;  Lisle  y.  Rogers,  18  B.  Mon.,  628;  Duker  v.  Franc, 

7  Bush,  273,  27^;  Jones  y.  Shelbyville,  Ac,  Ins.  Co.,  1  Met.,  64; 
Woolfolk  y.  Bank  of  America.  10  Bush,  617;  Phillips  v.  Breck's 
Ex'r.,  79  Ky.,  465,  467;  Thacker  v.  Booth,  9  Ky.  Rep.,  945. 

Opinion  by  JUDGE  DuRELLB — ^AmaMiNo 

Appellee,  Hibberd,  brought  suit  against  appellant  on 
a  note  as  follows:  "|2,752.50.  Covington,  Ky,  October 
3,  1896.  On  October  3,  1897,  fixed,  after  date,  I  promise 
to  pay  to  the  order  of  William  P.  Hibberd  twenty-seven 
hundred  and  fifty-two  50-100  dollars,  without  defalcation;  • 
value  received;  an(J  paj-able  at  First  National  Bank,  Cov- 
ington, Kentucky.  Watson  W.  Tranter."  An  answer  and 
counterclaim  were  filed  by  appellant,  settin*.?  up  the  fact 
that  at  the  time  of  the  execution  of  the  note  Hibberd  en- 
tered into  an  agreement  with  him  as  follows:  "Cincin- 
nati, Oct.  3,  1896.  Whereas,  Watson  W.  Tranter  has  this 
day  given  me  his  note  for  |2,752.50,  payable  October  3, 
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1897^  thifi  statement  is  given  to  show  that  an  agreement 
exists  between  me  and  Mr.  Tranter  that,  if  a  deal  contem- 
plated by  him,  disposing  of  his  interest  in  the  National 
Union  Oil  Company  stock,  has  not  by  that  time  been  ac- 
complished, I  will  accept  in  payment  of  the  said  note  of 
12,752.50  fifty-filte  shares  (55)  of  the  stock  of  the  said  Na- 
tional Union  Oil  Co.  William  P.  Hibberd^."  He  aliso  alleged 
that  before  the  institution  of  the  action,  but  since  October 
3,  1897,  to  wit,  on  December  16,  1897,  he  advised  plaintiff 
that  the  deal  referred  to  in  the  contract  had  not  been  ac- 
complished, and  tendered  flfty-flve  shares  of  stock  of  the  Na- 
tional Union  Oil  Company  in  accordance  with  the  agree- 
ment. The  answer  averred  that  he  had  always  been  rea^ 
and  wilHng  to  deliver  the  stock  referred  to,  and  in  his 
answer  makes  a  further  tender  of  certificates  of  stock  in 
satisfaction  of  the  note.  It  was  also  averred  that  since 
the  execution  of  the  note  the  stock  of  the  company  had 
been  increased  three-fold,  and  in  consequence  the  tender 
made  by  the  answer  was  of  three  certificates  of  the  stock  of 
the  company  of  fifty-five  shares  each,  payable  to  him  as  trus- 
tee, and  by  him  in  that  capacity  indorsed,  which  he  asked 
the  court  to  compel  Hibberd  to  accept  in  satisfaction  of 
the  note.  By  amended  answer,  filed  after  demurrer  had 
been  sustained  to  the  original  answer,  it  was  alleged  that 
the  note  was  not  presented  at  the  bank  at  which  it  was 
made  payable  at  maturity,  or  payment  thereof  then  and 
there  demanded;  that  Hibberd  had  made  no  effort  to  col- 
lect the  note  until  December  16th,  when  the  tender  was 
made;  and  that  on  the  date  of  maturity  he  held  the  three 
certificates  of  stock  of  fifty-five  shares  each,  ready  to  be  de- 
livered, and  would  havedelivered  the'same  had  the  note  been 
presented  at  the  bank  where  it  was  made  payable.  In  a  sec- 
ond paragraph  he  alleged  that,  since  the  note  sued  on  was 
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signed,  and  delivered,  it  hadl)een  materially  altered  by  the 
insertion  of  the  word  "fixed"  in  the  beginning  of  the 
note, — "On  October  3,  1897,  fixed,  after  date,  I  proniise  to 
pay,"  etc.;  and  that  by  reason  of  said  alteration  the  note 
was  null  and  void.  A  demurrer  being  sustained  to  the  an- 
swer as  amended,  a  second  amended  answer  was  filed,  to 
which  also  a  demurrer  was  sustained,  by  which  it  was  al- 
leged that  October  3, 1897,  was  Sunday;  that  on  October  2d 
Tranter  called  at  the  bank  where  the  note  was  made  pay- 
able "for  the  purpose  of  delivering  the  certificates  of  stock, 
and  of  taking  up  said  note  mentioned  in  the  agreement 
signed  by  plaintiff  dated  October  3,  1896,  at  which  time 
he  held  said  certificate  of  stock,  and  was  ready,  able,  and 
willing  to  deliver  the  same  in  satisfaction  of  said  note 
sued  on,  pursuant  to  the  agreement  made  by  plaintiff,  and 
filed  with  his  original  answer  and  counterclaim  herein; 
b!ut  he  says  that  said  note  sued  on  was  not  then  at  said 
bank,  nor  had  it  theretofore  been,  nor  was  said  note  ever 
thereafter,  presented  at  said  bank  for  payment."  It  was 
also  alleged  that  on  October  5th  he  again  called  at  the 
bank  for  the  purpose  of  ascertaining  whether  the  note  had 
been  sent  to  it  for  collection,  and  then  held  said  certifi- 
cates, and  was  "able,  ready,  and  willing  to  deliver  the 
same."  After  a  demurrer  to  the  second  amendment  had 
been  sustained,  Tranter  stood  upon  his  pleadings,  and 
judgment  was*rendered  against  him  for  the  amount  of  the 
note.  Some  of  the  contentions  in  his  behalf  have  been 
eliminated  by  an  amended  record. 

It  is  earnestly  insisted  by  appellant,  fully  conceded  by 
appellee,  and  the  authorities  support  the  doctrine,  that 
the  note,  signed  by  the  maker,  and  a  writing,  signed  by 
the  payee  of  the  note,  referring  to  and  modifying  or  ex* 
plaining  the  note,  constituted  but  one  contract.    Daniel, 
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Keg.  Inst.  (4th  Ed.)  sections  156,  157.    And  see  Kentucky 
Statutes  section  474,  and  authorities  there  cited;  2  Pars. 
Notes  &  B.  c.  6,  section  3;  Id.  c.  15,  section  3;  Byles,  Bills, 
p.  156;  Edw.  Bills  &  N.  p.  138.    The  right  of  the  maker 
to  rely  upon  the  contemporaneona  contract  can  be  taken 
from  him  only  by  discounting  the  note  in  bank,  thereby 
raising  it  to  the  dignity  of  a  foreign  bill  of  exchange,  as 
provided  in  Kentucky  Statutes  section  483.     But  appel- 
lant seeks  to  make  a  distinction  between  the  contract  un- 
der consideration  and  a  npte  made  payable  in  money  or  in 
designated  property,  at  the  option  of  the  payor,  in  which 
case  he  practically  conceded  that  a  tender  of  the  prop- 
erty on  the  date  of  maturity  would  be  essential,  or  the 
payor  would  lose  his  option  to  pay  in  property.    He  in- 
sists that  in  this  oase  the  contemporaneous  agreement 
that,  if  I'ranter  had  not  effected  his  contemplated  deal  Hib- 
berd  -would  accept  fifty-five  shares  of  the  stock  of  the  oil 
company  in  satisfaction  of  the  note,  wa»  not  an  option  to 
Tranter  to  pay  in  money  or  stock  at  the  date  of  maturity, 
but  was  an  agreement  by  Hibberd  that  if,  by  October  3, 
1897,  the  deal  had  not  been  accomplished,  he  would  there- 
after accept  stock  in  payment  of  the  note.    Thi«i  construc- 
tion is  rather  ingenious  than  plausible.    Nothing  in  the 
contemporaneous  agreement  indicates'  an  intention  to  ex- 
tend the  date  of  the  maturity  of  the  note,  op  the  date  of 
payment,  whether  in  money  or  stock.       Construing  the 
two  papers  together  as  one  contract,  the  option  given  by 
the  agreement  must  be  held  to  be  exercised  only  as  of  the 
date  of  maturity  of  the  note,  for  surely  Hibberd,  the  payee, 
did  not  intend  to  give  Tranter  the  option  to  pay  in  money 
on  a  day  certain,  or  in  stock  on  any  day  thereafter,  to  be 
selected  by  Tranter.      The  language  will  not  bear  this 
construction.       A     tender,     therefore,     was .  necessary. 
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Bnt  it  is  urged  that  a  tender  at  maturity  is  alleged  by  the 
answers.  It  will  be  obseryed  on  examination  of  the  an- 
swers that  a  tender  in  apt  terms  is  alleged  to  have  been 
made  some  two  months  and  a  half  after  the  maturity  of 
the  note.  But  the  averments  relied  on  as  showing  a  suffi- 
cient tender  at  the  date  of  maturity  are:  That  the  note 
was  payable  October  3d,  which  was  Sundays  that  Tranter, 
on  October  2d,  went  to  the  bank  at  which  the  note  was 
made  payable,  **for  the  purpose  of  delivering  the  certifl- 
oates  of  stock,  and  ^of  taking  up  said  note  mentioned  in 
the  agreement";  that  he  was  then  ready,  able,  and  willing 
to  deliver  the  stock  in  satisfaction  of  the  note,  but  that 
the  note  was  not  then  at  the  bank,  nor  had  it  theretofore 
been  presented,  nor  was  it  thereafter  presented  at  the 
bank  for  payment.  Similar  averments  are  made  as  of 
October  5th.  This  is  not  an  averment  of  a  tender.  No 
averment  is  made  of  an  effort  to  make  a  tender.  It  was 
been  held  that,  "when  the  time  and  place  are  fixed,  a  tender 
at  such  time  and  place  is  good,  though  there  is  no  one 
there  to  receive  the  articles."  Gilmore  v.  Holt,  4  Pick. 
258.  And  see  South  worth  v.  Smith,  7  Oush.  391;  Judd  v. 
Ensign,  6  Barb.  258.  If  he  had  averred  that  he  went  to  the 
bank,  and  demanded  the  note,  or  announced  a  purpose  to 
make  tender  of  the  stock,  such  averments,  in  view  of  the 
fact  that  the  note  was  payable  in  bank,  and  the  payor  was, 
therefore,  not  required  to  seek  the  payee,  wherever  he 
might  be,  for  the  purpose  of  making  tender^  would  present 
a  very  different  question.  But  no  such  averments  are 
made.  The  doctrine  as  to  tender  is  well  stated  in  2  Pars. 
Const.  (8th  Ed.)  p.  766:  "If  the  promise  be  to  pay  money 
at  a  certain  time,  or  deliver  certain  chattels,  it  is  a  prom- 
ise in  the  alternative,  and  the  alternative  belongs  to  the 
promisor.  •  He  may  do  either  the  one  or  the  other,  at  his 
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election.  Nor  need  he  make  his  election  until  the  time 
when  the  promise  is  to  be  performed;  but,  after  that  day 
has-  passed,  without  election  on  his  part,  the  promisee  has 
an  absolute  right  to  the  money,  and  may  bring  his  action 
for  it.'*  To  the  same  effect,  see  2  CBit.  Const.  (11th  Ed.) 
p.  1207;  25  Am.  &  Eng,  Enc.  Law,  p.  909,  and  authorities 
cited.  The  Kentucky  cases  seem  to  support  the  same  doc- 
trine. See  Huston's  Ex'r  v.  Noble,  4  J.  J.  Marsh.  130; 
Jouett  V.  \^agnon,  2  Bibb,  269;  Colyer  v.  Hutching's  Ex'r's, 
Id.  404;  Johnson  v.  Butler,  4  Bibb,  97.  Moreover,  the  cer- 
tificates which  Tranter  averred  his  readiness  and  willing- 
ness to  deliver  in  satisfaction  of  the  note  did  not  repre- 
sent the  stock  which  Hibberd  agreed  to  receive  in  satisfac- 
tion of  his  note.  Hibberd  agreed  to  accept  fifty-five  shares 
of  the  stock  of  the  oil  company,  and  this  agreement  means 
stock  of  the  oil  company  as  it  then  existed.  It  appears 
from  the  answer  and  certificates  filed  therewith  that  the 
capital  stock  of  the  company  at  that  time  was  |100,000,  and 
that  before  the  date  of  maturity  of  the  note  it  had  been  in- 
flated to  1300,000.  It  does  not  appear  whether  the  alleged 
increase  of  stock  was  valid,  or  within  the  power  of  the 
company;  whether  its  charter  definiteily  fixed  its  capital 
stock  (in  which  there  would  be  no  implied  authority  to  in- 
crease it);  or  whether,  under  the  charter,  there  was  any 
liability  of  private  property  for  corporate  debts  which 
would  be  increased  by  an  increase  of  stock.  In  any  event, 
when  Hibberd  agreed  to  become  a  stockholder  it  was  an 
agreement  to  -subject  himself  to  the  terms  of  the  existent 
contract  between  the  stockholders,  and  to  be  bound  by.  the 
law  under  whieh  the  corporation  was  organized.  On  the 
other  hand,  he  did  not  agree  to  enter  into  a  contract  estab- 
lished upon  a  different  basis  of  capitalization,  or  that  his 
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rights,  when  he  should  become  stockholder,  should  be 
affected  bj  a  corporate  action  to  which  he  could  not  be 
a  party  and  in  which  he  could  ha^cie  no  voice. 

This  brings  us  to  a  discussion  of  the  alleged  alteration. 
Was  the  insertion  of  the  word  *'flxed," — which,  by  the  de- 
murrer, is  admitted  to  have  been  made  after  the  execu- 
tion and  delivery  of  the  note, — following  the  date  at  which 
the  note  was  made  payable,  a  material  alteration?  Con- 
siderable time  and  S'pace  has  been  occupied  by  kppellant  in 
discussing  the  effect  of  a  material  alteration.  Upon  this 
point  there  is  no  question.  The  authorities  are  overwhelm- 
ing, and  practically  unanimous.  '^Any  change  in  the 
terms  of  a  written  contract  which  varies  its  original  legal 
effect  and  operation,  whether  in  respect  to  the  obligation 
whch  it  imports,  or  to  its  force  as  a  matter  of  evidence, 
when  made  by  any  party  to  the  contract,  is  an  alteration 
thereof,  unless  all  the  other  parties  to  the  contract  gave 
their  express  or  implied  consent  to  such  change.  And  the 
effect  of  such  alteration  is  to  nullify  and  destroy  the  alter- 
ed instrument  as  a  legal  obligation,  whether  made  with 
fraudulent  intent  or  not.'^  2  Daniel,  Neg.  Inst.  (4th  Ed.) 
section  1373.  It  seems  to  be  uniformJy  held  that  an  al- 
teration in  the  date  of  payment  is  a  material  alteration. 
In  this  State  in  some  of  the  earlier  cases, — as  in  Johnson  v. 
Bank,  2  B.  Mon.  311, — it  was  held  that  any  alteration  in 
a  deed  or  note,  whether  material  or  immaterial,  would 
vitiate  the  instrument.  But  this  doctrine  has  not  been 
adhered  to  in  the  later  cases.  In  Lisle  v.  Rogers,  18  B. 
Mon.  528,  in  an  opinion  by  Judge  Simpson,  the  court  con- 
cedes "the  correct  doctrine  to  be  that  an  alteration,  to 
avoid  such  instrument,  must  be  material;  and  such  seems 
to  be  the  tendency  of  modern  decisions  on  the  subject.^ 
In  Duker  v.  Franz,  7  Bush,  275,  it  was  said,  in  an  opinion 
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by  Jndge  Lindsay:    *'It  seems  to  be  the  correct  doctrine 
that  an  alteration  of  a  note  after  its  execution  and  de- 
livery will  render  it  void  in  case  said  alteration  is  to  any 
.  degree  material;  and,  if  the  true  date  of  the  note  sued 
on,  WHS  1868,  and  it  was  altered  to  1869,  it  can  not  be 
doubted  but  that  such  alteration  was  material.''    In  that 
case  Judge  Lindsay  said:    *'We  agree  that  the  holder  of 
the  note  has  no  right  to  make  an  alteration  to  correct  a 
mistake,  unless  to  make  the  instrument  conform  to  what 
all  parties  to  it  agreed  or  intended  it  should  have  been; 
but  this  much  he  can  do  without  destroying  the  legal  ef- 
ficacy of  the  writing."     In  Jones  v.  Insurance  Co.,  1  Mete. 
64,  the  court,  through  Judge  Duvall,  cited  approvingly  2 
Pars.  Cont.  226,  to  the  effect  that,  "if  the  alteration  does 
not  vary  the  meaning  of  the  instrument,  or  does  not  adect 
its  operation,  there  is  no  good  reason  why  it  should  make 
the  instrument  void," — citing,  also,  Railway  Co.  v.  Bacon, 
15  Pick.  239;  Langdon  v.  Paul,  20  Vt.  217.     In  Phillips  v. 
Breck,  79  Ky.  467,  it  was  said:     "The  alterations  in  the 
paper  do  not  change  its  legal  sense,  and  are,  therefore, 
not  material."    In  Thacker  v.  Booth  (Ky.)  6  S.  W.  460,  it 
was  held  that  the  insertion  in  a  note  for  purchase  money 
of  the  words,  "Lien  to  hold  until  paid  in  full,'*  was  not  a 
material  alteration,  and  did  not  affect  the  payor's  liability. 
A  number  of  Kentucky  cases  are  cited  on  behalf  of  appel- 
lant,  but  in  each  instance  the  alteration  changed  the  legal 
effect  of  the  instrument.    The  note  in  question  here  is  a 
non-negotiable  promissory  note,  which  has  never  been  plao* 
ed  upon  the  footing  of  a  bill  of  ezciiange.    It  does  not 
oome  within  the  description  given  in  section  483,  Kentucky 
Statutes,  of  notes  which  are,  by  the  statute,  "placed  on  the  ' 
same  footing  as  foreign  bills  of  exchange,"  to  wit,  ."promis- 
sory notes  payable  to  any  person  or  to  a  corporation,  and 
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payable  and  negotiable  at  any  bank  incorporated  under 
any  law  of  this  Oommonwealth,  or  organized  in  this  Com- 
n(>onwealth  under  any  law  of  the  United  States,  which  shall 
be  indorsed  to  and  discounted  by  the  bank  at  whioh  the 
same  is  payable,  or  liff  any  other  of  the  banks  in  this  Com- 
monwealth as  above  specified."  "Only  those  instruments 
which  are  negotiable  by  the  law  merchant,  or  those  whioh 
are  placed  upon  the  same  footing  by  statute,  and  are, 
strictly  speaking,  commercial  .instruments,  are  entitled  to 
grace,"  Daniel,  Neg.  Inst.  (4th  Ed.)  section  620.  The 
case  of  Strader  v.  Batchelor,  8  B.  Mon.  168,  recognizes  the 
doctrine  that  the  allowance  of  days  of  grace  is  a  commer- 
cial usage  under  the  law  merchant,  applicable  only  to  com- 
mercial paper,  viz.,  bills  of  exchange,  or  domestic  or  foreign 
orders,  and  such  paper  as  is,  by  statute,  placed  upon  the 
same  footing.  In  Coleman's  Ex'r  v.  TuUy's  Adm'r,  7  Bush, 
72,  where  the  question  was  one  of  the  measure  of  diligence 
necessary tocharge  the  assignorof  a  non-negotiable  promis- 
sory note,  payable  at  a  fixed  day  after  date,  the  day  fixed 
in  the  note  is  recognized  as  the  date  of  the  maturity  of  the 
note,  without  grace.  As,  therefore,  the  note  in  question 
was  not  commercial  paper,  it  was  not  entitled  to  grace. 
The  date  of  its  maturity  was  October  3d,  or,  as  that  date 
fell  upon  Sunday,  on  the  Saturday  before;  and  the  insertion 
of  the  word  "fixed"  after  the  date  of  maturity  had  no  effect 
to  change  the  time  when  the  note  actually  became  payable, 
and  was  not  a  material  alteration,  so  as  to  vitiate  the  in- 
strument. Nor,  in  our  opinion,  does  the  alleged  purpose 
with  which  the  alteration  was  made  cut  any  figure  upon 
this  question.  If  the  alteration  were  material,  the  pur- 
pose with  which  it  was  made  might  be  material  upon  the 
question  of  whether  the  payee  had  any  right  of  recovery 
in  any  form  of  action;  but,  as  the  change  was  immaterial. 
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the  purpose  Is  equally  so.  But  appellant  contends  that 
it  was  a  negotiable  piece  of  paper, — that  is,  could  have  been 
negotiated, — because,  being  payable  to  order,  and  at  a 
bank  by  law  authorized  to  discount  it,  it  would  have  been 
placed  on  the  footing  of  a  foreign  bill  of  exchange  by  in- 
dorsing and  discounting  it  to  the  bank/  McCormack  t. 
Clarkson,  7  Bush,  519.  But  the  note  never  was  discount- 
ed, and  therefore  never  became  entitled  to  days  of  grace. 
It  might  as  well  be  contended  that,  because  the  note  might 
have  been  discounted,  the  payor  was  entitled  .to  the  flve- 
years  bar  of  the  statute  of  limitations  applicable  to  bills 
of  exchange,  though  the  note  was  never  placed  upon  that 
footing. 

Appellant  argues  that  there  is  a  local  custom  among 
the  banks  of  Covington  to  grant  three  days  of  grace  for 
the  payment  of  a  note  payable  in  bank,  without  reference 
to  the  question  of  whether  the  note  has  been  discounted. 
This  custom  is  not  alleged.  Local  customs  as  to  days  of 
grace  must  be  alleged  and  proved.  Qoddin  v.  Shipley,  7 
B.  Mon.  575;  Caldwell  v.  Dawson,  4  Mete.  121;  Huston  v. 
Peters,  1  Mete.  562.  For  the  reasons  given,  the  judgment 
is  aiBrmed/ 
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Case  38 — Election  Contest  fob  Qoternob  and  Lieuh^vant  Govxa- 
NOB  OB"  Kentucky — April  6. 


Taylor,  &c.,  v.  Beckham,  &c. 


APPEAL   FBOM    JEFFERSON    CIBCUIT   COURT,    COMMON     PLEAS    DIVI8I01T. 

Action  by  William  S.  Taylor  against  J.  C.  W.  Beckham,  L.  H.  Carter, 
and  John  B.  Castleman  to  enjoin  defendant  Beckham  from  at- 
tempting to  act  as  Governor  of  Kentucky  and  to  enjoin  defend- 
ant Castleman  from  attempting  to  act  as  Adjutant  General  of 
Kentucky,  and  td  enjoin  each  of  the  defendants  from  interfer- 
ing with  plaintiiff  in  the  performance  of  his  duties  as  Governor 
of  Kentucky.  Also  action  by  John  Marshall  against  J.  C.  W. 
Beckham  and  L.  H.  Carter  to  enjoin  defendant  Beckham 
from  attempting  to  act  as  Lieutenant  Governor  of  Ken- 
tucky, and  to  enjoin  defendant  Carter  from  attempting  to 
preside  over  the  Senate  of  Kentucky.  Also  action  by  J.  C.  W. 
Beckham  against  William  S.  Taylor  and  John  Marshall  praying 
that  defendant  Taylor  be  adjudged  to  have  usurped  the  office  of 
Governor,  and  that  plaintiff  be  adjudged  entitled  to  said  office, 
and  that  defendant  Marshall  be  adjudged  to  have  usurped  the 
office  of  Lieutenant  Governor,  and  that  plaintiff  be  adjudged  the 
lawful  incumbent  of  said  office.  Actions  consolidated.  Judg- 
ment declaring  J.  C.  W.  Beckham  to  be  entitled  to  the  office  of 
Governor  and  L.  H.  Carter  to  be  entitled  to  the 'office  of  Lieu- 
tenant Governor,  and  adjudging  William  S.  Taylor  has  usurped 
the  office  of  Governor,  and  that  John  Marshall  has  usurped  the 
office  of  Lieutenant  Governor,  and  William  S.  Taylor  and  John 
Marshall  appeal.     Affirmed. 

Helm,  Bruce  &  Helm,  W.  O.  Bradley,  W.  H.  Yost,  D.  W.  FAiBuaoH, 
A.  E.  Willsox,  T.  L.  Edelen,  W.  H.  Sweeney,  and  Breckinriogb 
&  Shelby,  fob  appellants. 

Levhs  McQuown,  W.  S.  Pryor,  Zack  Phelps,  John.  K.  Hcndbiok, 
Jab.  a.  Scott,  and  Kohn,  Baird  &  Spindle,  for  appellees. 

Power  of  Governor  to  Adjourn  Leuislaturb — Contested  E2lbcti<hi — 
Effect  of  Death  of  the  Contestant  for  Governor  on  the  Con* 
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TINUATION  OF  THE  CJONTfiST  BY  THE  LIEUTENANT  QOVBBNOB — IM- 
PEACHMENT OF  Legislativs  Journals  fob  Fraud— ^upebvisobt 
iUmoN  oar  CouBir — Ck>NCLusiyENE88  op  Lboisiative  Action. 

Held:  1.  The  Qovernor  has  no  power  over  the  time  of  adjournment 
of  the  two  Houses  of  the  Legislature,  except  In  ease  of  difi- 
agreement  between  them.  There  being  no  disagreement  between 
the  two  Houses,  the  attempt  of  appellant,  Taylor,  to  adjourn  the 
liegislature  from  January  Silst  to  February  6th,  was  void  and  did 
not  interfere  with  the  right  of  that  body  to  proceed  with  its 
sessions  at  Frankfort. 

2.  The  death  of  Goebel  did  not  affect  the  right  of  appellee  Beck-  ^ 

ham.  If  Goebel  was  elected  Governor  and  Beckham  Lieutenant 
Governor  in  November,  Beckham,  upon  GoebeFs  death,  February 
3d,  became  entitled  to  the  office  of  Governor,  and  had  the  right 
to  continue  the  contest  to  secure  what  the  Constitution  guaran- 
teed to  him. 

3.  This  court  Is  without  Jurisdiction  to  go  behind  the  record  made 

by  the  Legislature  as  shown  by  its  Journals.  Such  a  record  is 
entitled  to  every  presumption  in  its  favor,  the  same  that  the 
records  of  this  court  would  be  entitled  to  receive  at  the  hands  of 
the  Legislature  in  a  matter  before  it.  This  court  can  not  in- 
vade a  90-ordinate  and  independent  department  of  the  Govern- 
ment. 

4.  The  Journals  of  the  Legislature  being  silent  as  to  what  evidence 

was  heard  in  the  contest,  it  must  be  presumed  that  it  did  its 
duty  and  had  such  evidence  as  was  satisfactory  to  it. 

5.  This  court  has  no  power  to  inquire  into  the  sufficiency  of  the  no-. 

tice  of  contest  or  the  fact  as  to  whether  the  contest  board  was 
or  was  not  fairly  drawn.  Such  board  was  only  a  preliminary 
agency  to  take  evddence  and  report  it,  and  the  General  Assembly 
itself  determined  the  contest. 

6.  It  is  urged  that  under  the  specifications  of  the  notice  of  contest,  if 

all  were  true,  the  election  was  void,  and  the  Legislature  should 
have  so  determined.  We  have  no  means  of  knowing  that  the 
General  Assembly  reached  such  a  conclusion.  The  presumption 
is  in  favor  of  its  Judgment,  and  when  it  found  as  a  fact,  that  the 
contestants  received  the  highest  number  of  legal  votes  cast  at 
the  election,  we  are  not  at  liberty  to  go  behind  its  finding. 

7.  The  office  of  Governor  is  created  by  the  Constitution  of  this  State, 

and  the  instrument  creating  it  might  properly  provide  how  such 
officer  should  be  elected  and  how  theresult  of  the  election  should 
be  determined,  and  the  State  had  the  right  to  provide  such 
agencies,  and  such  mode  of  procedure,  as  it  saw  fit.  The  provis- 
ions of  the  State  Constitution  do  not  abridge  the  privileges  or  im- 
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munities  of  citizens  of  the  United  States,  and  is  not  in  conflict 
with  the  Pedoral  Constitution.  Such  an  office  is  not  property, 
and  in  determining  the  result  of  an  election  no  one  is  "deprived 
of  life,  liberty  or  property." 
:8.  Whether  the  Legislature  was  right  or  wrong  in  its  decision  is  not 
our  province  to  determine.  If  the  action  of  the  Legislature  can 
be  invaded  by  the  courts,  then  it  is  no  longer  an  equal  and  in- 
dependent branch  of  the  (Government.  Judicial  tyranny  is  no 
less  tyranny,  because  couched  in  the  forms  of  law. 

W.  O.  BRADLEY,  Attorney  for  appellant.  HELM,  BRUCE  k 
HELM,  W.  H.YOST.  D.  W.  FAIRLEIGH,  A.  E.  WILLSON,  T.  L. 
EDELBN,  W.  H.  SWEENEY,  and  BRECKINRIDGE  &  SHELBY, 

OF  COUNSEL. 

'V  is  contended  by  appellants: 

1.  The  grounds  of  contest  are  Insufficient. 

2.  The  report  of    the     committee,    and     the     resolution     adopting 

same  are  void  for  uncertainty. 

3.  The    two    Houses    of    the    General    Assembly    had  no  jurisdic- 

tion to  act  except  as  provided  by  statute,  and  they  have  exceeded 
their  Jurisdiction  under  the  statute,  and  hence  their  Judgment  Is 
void. 

4.  If    to    reach     the    result    proclaimed,  the    Legislature  deprived 

any  considerable  number  of  voters  of  their  suffrage,  by  holding 
that  no  election  had  been  in  fact  held,  it  had  no  power  to  do 
anything  more  than  decide  that  there  was  in  fact  no  election 
held,  and  re-submit  the  matter  to  the  people. 

5.  The    legislative    Journals    affirmatively    show    that    there     was 

no  presiding  officer  of  the  Senate  at  the  time  action  was  had,  and 
that  a  majority  of  the  Senate  did  not  vote  In  favor  of  the  resolu- 
tion, and  under  these  circumstances  the  Judgment  is  void,  be- 
cause to  make  the  action  valid,  a  majority  of  all  the  members  in 
both  Houses  must  have  voted  in  favor  of  the  resolution. 

6.  If  the  proceedings  of  January  31st  and  February  2d  were  void, 

they  could  not  be  cured  by  the  action  of  the  body  on  February  6th. 
The  motion  to  reconsider  had  been  laid  on  the  table,  and  the 
power  of  the  body  over  it  had  ceased.  Besides  being  void,  it 
could  not  be  ratified. 

7.  The    resolution    claimed    to    have    been    passed    separately    by 

the  two  Houses,  and  by  Joint  assembly,  was  never  presented  to 
the  Governor  for  his  approval,  and  hence  is  void. 

8.  The  Governor  had  authority  to  adjourn  the  Legislature.     He  alone 

was  the  Judge  of  whether  insurrection  existed.  This  being  true, 
all  action  of  the  Board  of  Contest  and  of  the  General  Assembly 
is  void. 
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9.  When  the  people  saw  proper  in  their  organic  law,  to  confer  a  ju- 
dicial power  on  the  legislative  branch  of  the  Government,  they 
did  not  intend  to  ms^e  it  arbitrary  or  place  it  beyond  control* 
biit  Intended  it  should  be  exercised  under  the  same  limitations 
which  govern  the  exercise  of  the  like  power  by  the  Judicial  de- 
partment of  the  government  The  Legislature,  having  violated 
every  rule  of  procedure  governing  the  trial,  has  attempted  to 
exercise  arbitrary  and  absolute  power  and  has  in  this  way  de- 
prived the  appellants  of  their  privileges  and  immunities  under 
the  Constitution,  iJielr  offloea,  which  are  not  only  property,  but 
valuable  rights  of  which  they  can  not  be  deprived  without  "due 
process  of  law,"  and  hence  cuch  action  conflicts  with  the  fifth 
and  fourteenth  articles  of  amendment  to  the  Constitution  of  the 
United  States.  If  the  exercise  of  such  power  under  the  circum- 
stances stated,  is  in  accordance  with  the  State  Constitution,  them 
that  Constitution  conflicts,  in  the  respects  pointed  out,  with  the 
Constitution  of  the  United  States,  which  is  the  supreme  law  of  the 
land,  and  it,  as  well  as  the  whole  action  of  the  Legislature,  is 
void.  Kentucky  Constitution,  tiec.  70;  Works  on  Courts  and 
Jurisdiction,  31;  Wells  on  Jurisdiction,  sec.  4;  Grinstead  v. 
Scott,  82  Ky.,  88;  Rainey  v.  Ratcliffe,  81  Ky..  468;  Lunsford  v. 
Culton,  *15  L.  R.,  604;  Cooley's  Con.  Llm.,  pages  780-1-2  (and 
authorities  cited);  star  pages  620-1-2  (5th  ed.);  Leeman  v.  Hin- 
ton,  1  Duv.,  38;  Ck)mmon wealth  v.  Jones,  10  Bush.  72S;  Pendle- 
ton V.  Hocker,  100  Ky.,  726;  CJooley's  Con.  Lim..  page  774  (star 
page,  616),  5th  ed.;  Nail  v.  Tinsley,  21  Ky.  Law  Rep.,  1167;  Wil- 
son V.  Hines,  99  Ky.,  221;  Kentucky  Statutes,  sec.  2566;  New- 
cum  V.  Klrtley,  13  B.  Mon.,  517-18;  Batman  v.  Megowan,  &c,, 
1  Met,  538;  Lafferty  v.  Huffman,  99  Ky.,  80;  Cooley's  Con. 
Lim.,  3d  ed.,  sec.  79,  page  86;  State  v.  McBride,  4th  Mo.,  305; 
Cooley's  Con.  Lim.,  3d  ed.,  sees.,  135-6;  3  Am.  &  Eng.  Bncy., 
page  675;  23  Am.  &  Eng.  Ency.,  pagp  193;  State  v.  Field,  119 
Mo.;  Douglas  v.  Bank,  1  Mo.,  24;  State  v.  Mead,  71  Mo.,  266; 
State  v.  Ray,  109  Mo.,  594;  Wells  v.  Mo.  Pac.  Railway  Co.,  110 
Mo.,  286;  Ex  parte  Howard-Harrison  Iron  Co.,  24  So.,  516; 
Webster  v.  City  of  Hastings,  77  N.  W.,  127;  People  v.  Detten- 
thaller,  77  N.  W.,  450;  State  v.  Hocker,  36  Fla.,  358;  Cohn  v. 
Kingsley,  49  Pac,  985  (38  L.  R.  A.,  74) ;  Union  Bank  of  Richmond 
V.  Commissioners,  119  N.  C,  214;  (34  L.  R.  A.,  487);  Ames  v. 
U.  P.  Railway  Co.,  64  Fed.  Rep.,  165;  Smith  v.  Chicago,  &c.. 
Ibid;  Higginson  v.  CHiicago,  &c..  Ibid;  State  v.  Swan,  51  Pac. 
R.,  209;  (4  L.  R.  A.,  195);  C.  B.  &  Q.  R.  R.  v.  (Chicago,  166  U.  S., 
234;  Jones  v.  Jones,  12  Pen.  Stat.,  350,  (Am.  Dec,  611);  Mechem 
on  Public  Officers,  sec  531;  Auditor  v.  Cochran,  7  Bush,  1; 
Sheafer  v.  Gates,  2  B.  Mon..  457;  Section  18,  article  2,  old  Ck>n- 
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stitution,  sec.  36,  present  Constitution;  Section  41  Kentucky  Con. 
stitution,  sec  23  art  2,  old  Constitution;  Howes  v.  Perry,  92" 
Ky.,  13;  sec.  148  Kentucky  Statutes;  Struss  v.  Johnson,  100  Ky.» 
326;  Anderson  v.  Likens,  vol.  20  Ky.  Law  Rep.,  1001;  Sawyer 
Case,  124  U.  S.,  210,  212,  220;  Klnnard  v.  Louisiana^  92  U.  S., 
480;  Foster  vs.  Kansas,  112  U.  S.,  201;  Wilson  v.  North  Carolina,* 
169  U.  S.,  594;  Standeford  v.  Wingate.  2  Duvall,  440;  Bailey  v. 
Com.,  81  Ky.  401;  Cummings  v.  Missouri,  4  Wall.,  221;  Page  vs. 
Hardin,  8  B.  Mon.,  672;  Fletcher  v.  Peck,  6  Cranch,  131;  Marbury 
v.  Madison,  1  Cranch.  Star  page,  163;  Windsor  v.  McVeigh,  98 
U.  S.,  274;  United  SUtes  vs.  Cruikshank,  92  U.  S..  542-564; 
Leeper  v.  Texas,  139  U.  S.,  462-468;  Scott  v.  McNeal,  154,  U.  S.  84. 

HEILM,  BRUCE  AND  HELM  for  Appellants. 

1.  Arbitrary  power  exists  nowhere  in  a  republic. 

2.  There  is  no  ground  of  contest  set  forth  in  the  notice  of.  contest 

upon  which  the  General  Assembly  had  any  right  oi^  authority 
or  Judisdiction  to  give  the  offices  to  the  contestants. 

3.  The  pretended  Judgment  was  merely  the  consummation  of  a  con- 

spiracy whereby  it  was  agreed  in  advance,  between  the  plain- 
tiffs in  the  contest,  and  tho  triers  thereof,  that  a  Judgment  would 
be  rendered  in  favor  of  the  plaintiffs,  and  the  pretended  Judg- 
ment Js  a  mere  mockery  of  justice. 

4.  The  alleged  judgment  was  not  only  fraudulent,  but  utterly  void. 

5.  If  the  plaintiffs  recover  in  this  proceeding,  they  must  recover  on 

the  strength  of  their  own  title  and  not  on  the  weakness  of  their 
adversary.  They  must  show  a  legal  title  to  that  which  they 
demand.  Toney  v.  Harris,  85  Ky.,  453-464;  Kentucky  Constitu- 
tion, Bill  of  Rights,  sec.  2;  Kelboam  v.  Thompson,  103  U.  S., 
168;  United  States  v.  Lee,  106  U.  S..  196;  Tindal  v.  Wesley,  167 
U.  S.,  217;  Jones  v.  Jones,  12  Pa.  St.,  350;  Fletcher  v.  Peck,  6 
Cranch,  86;  Baxter  T.  Brooks,  29  Ark.,  124;  Grisel  v.  Marlow,  15 
Ohio  8t;  Stlnev.  Berry,  96  Ky.,  63;  Windsor  v.  McVeigh,  93 
U.  S.,  274;  Newcum  v.  Kirtley.  13  B.  Mon.,  515;  HocUer  v.  Pen- 
dleton, 100  Ky.,  726;  People  v.  Salmen,  4H  III.,  415;  Leeman  ▼. 
Hinton,  1  Duvall,  37;  Wilson  v.  Hines.  99  Ky.,  221;  Com.  v. 
Jones,  10  Bush,  725;  Batman  v.  Megowaai,  1  Met.,  533;  Mande- 
ville  V.  Reynolds,  68  N.  Y.,  531-542;  Freeman  on  Judgments, 
sees.  591  and  576;  Slocum  v.  Sims,  5  Cranch,  363;  Moses  v. 
Julian,  45  N.  H.,  52.  84  Am.  Dec.  114;  Oakley  v.  Aspinwall.  3 
N.  y..  549-560;  Allsmiller  v.  Preuchtenlcht.  86  Ky..  198;  C.  B. 
i&  Q.  R.  R.  Co.  V.  Chicago,  166  U.  S.,  234;  Wilson  v.  North  Caro- 
lina, 169  U.  S.,  586;  Hurtado  v.  California,  110  U.  S.,  536;  Brown 
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V.  Hummel,  6  Pa.  St.,  86;  People  v.  Marx,  99  N.  Y.,  386;  16  Wall., 
36;  Story  Miscellaneous  Writings,  020;  Cummings  v.  Missouri,  4 
Wall,  277. 

ZACK  PHEILPS,  Attdsnet  fob  Appellees.  LETWIS  McQUOWN» 
W.  S.  PRYOR,  JOHN  K.  HBNDRICK,  JAMBS  A.  SCOTT,  KOHN, 
BAIRD  lb  iSFINDiLE,  OF  counsel  fob  Appellees. 

1.  This  contest  does  not  seek  to  have  the  vrhole  election  declared 

void,  but  only  seeks  to  have  it  purged  of  illegal  votes,  so  as  to 
ascertain  which  candidate  received  "the  highest  number  of  legal 
votes,"  as  provided  by  the  statute,  and  on  this  question  if  the 
militia  was  used,  it  made  "illegal"  the  vote  cast  or  obtained 
under  bayonet  rule.  Section  90,  Constitution  of  Kentucky;  Ken- 
tucky Statutes,  sees.  1<&31  and  1596a;  Wilson  v.  Hines,  99  Ky. 
Law  Rep.,  221;  Nail  v.  Tinsley,  21  Ky.  Law  Rep.,  1167;  Mc- 
Creary  on  Elections,  sees.  550,  Si52,  553  and  554;  Payne  on  Elec- 
tions, sees.  467  and  473;  Norris  v.  Hanley  (Smith),  page  60. 

2.  '*A4)Bolute  and  arbitrary  power"  must  lie  »omewhere  in  determin- 

ing these  matters,  and  it  is  within  the  domain  of  the  Legislature 
to  so  place  it.  Wilson  v.  State  of  North  Carolina,  169  U.  S.,  586; 
Pamell  v.  Mann,  20  Ky.  Law  Rep. 

5.  Section  90  of  the  Constitution  of  Kentucky,  expressly  gives  the 

Legislature  the  right  and  power  to  decide  a  contest  for  Gover- 
nor and  Lieutenant  Governor,  and  section  89  of  the  </Onstitu- 
tion  confers  the  power  on  the  Legislature  to  regulate  this  to 
suit  itself.  Varney  v.  Justice,  86  Ky.,  596. 
4.  The  Constitution  by  sections  27  and  28,  provides  that  one  branch 
of  the  government  should  not  Interfere  with  another  branch 
of  the  government.  Sections  27,  28,  63  and  109,  Kentucky  Con- 
stitution. 

6.  Byven  charges  of  "fraud"  do  not  authorize  courts  to  investigate, 

to  annul  or  to  set  aside,  where  power  Is  given  to  the  Legislature 
to  act.  Carr  v.  Coke,  28  L.  R.  A.,  787;  Stat©  v.  Jones,  23  L.  R. 
A.,  340;  Blain  County  v.  Herd,  45  Pac,  890;  Wright  v.  Kelly, 
43  Pac,  567;  iState  v.  Cardoza,  6  Rich,  S.  C,  312;  Humboldt  v. 
Churchill,  5  Nevada,  389. 
t.  The  motives  of  the  legislators  can  not  be  inquired  into  by  the 
judiciary.  It  would  be  an  endless,  worthless,  and  most  anomal- 
ous thing,  to  hear  of  courts  taking  aliunde  evidence,  with  a 
view  of  attacking  the  doing  or  act  of  the  Legislature.  Indiana 
V.  Kolsen,  14  L.  R.  A.,  666;  Stevenson  v.  Colgan,  14  L.  R.  A., 
469;  Lafferty  v.  Hoffman,  99  Ky.,  page  80;  Commonwealth  v. 
Shelton,  99  Ky.,  page  120;  Commonwealth  v.  HardTn  Co.,  99  Ky., 
188;  Cooley  on  Con.  Limitations,  168. 

7.  Parol  evidence  can  never  be  used  to  attack  the  verity  of  the 
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journal  of  the  legislative  department.  Ames  t.  Union  Pac.,  64 
fed.  Rep.,  167;  Hughes  v.  Felton,  11  Col.,  490;  State  t.  Smith,  44 
Ohio,  359. 

8.  The  journals  of  the  Legislature  are  its  spokesmen  and  are  con- 

clusive. Robinson  v.  Smith,  10  N.  E.,  046;  White  v.  Hinton, 
80  Pac,  593;  Spear  v.  The  Mayor,  S6  Qa.,  49;  FentonviUe  v. 
Woodhull.  25  Mich.,  99. 

9.  A  contesting  board  can  pass  upon  the  legality  of  votee,  and  reject 

such  as  are  not  legal.  Clark  v.  McKenzie,  7  Bush,  524;  Atchison 
A  Co.  V.  Lucas, 83  Ky.,  452;  Stine  v.  Berry,  93. Ky.,  63;  Clark  v. 
Rogers,  81  Ky.,  43. 


LEWIS  McQUOWN  Attorney  fob  Appklleeb. 

1.  The  tribunals  for  the  trial  of  contested  elections  have  exclusive 

jurisdiction.  Batman  v.  Megowan,  1  Met.,  533;  Stine  v.  Berry. 
96  Ky.,  63;  Brooks  v.  Baxter,  29  Ark.,  194;  Grisel  v.  Marlow, 
15  Ohio  St.,  114;  Stearns  v.  Wyoming,  53  Ohio  St.,  352;  Section 
90  Constitution  of  Kentucky;  Newcum  v.  Kirtley,  13  B.  Mon., 
517;  Reynolds  v.  Ouchita,  11  South.  Rep.,  236;  Martin  v.  Mott, 
12  Wheat,  19. 

2.  The  journals  kept  by  each  house  of  the  General  Assembly  import 

absolute  verity,  and  may  not  be  impeached  or  contradicted,  on  an 
allegation  of  fraud  or  mistake.  Cooley's  Con.  Limitations,  page, 
223;  McCullough  v.  State,  11  Ind.,  430;  Wright  v.  Defries,  8 
Ind.,  298;  State  v.  Moffltt,  5  Ohio,  225;  Wise  v.  BIggor,  79  Va., 
269;  Attorney  General  v.  Rice,  64  Mich.,  385;  Jones  v.  Jones, 
12  Penn.  St..  350;  Sunberry  &  Erie  R.  R.  Co.  v.  Cooper,  33  Penn. 
.St.,  288;  Fameling  v.  U.  S.,  iJ'reehold  Co.,  93  U.  S.,  644;  United 
•States  V.  Old  Settlers,  148  U.  S.,"  466;  United  States  v.  The  Des 
Moines  Co.,  142  U.  S.,  544;  Cohn  v.  Kingsley,  38  L.  R.  A.,  78; 
Carr  v.  Coke,  28  L.  R.  A.,  737;  Blaine  County  v.  Herr.  45  Pac. 
Rep.,  890;  State  v.  Cordoza,  5  Rich.,  312;  Humboldt  County  v. 
Churchill,  6  Nevada,  339;  Grisel  v.  Marlow.  15  Ohio  St..  114; 
Pangbaum  v.  Young,  32  N.  J.,  40. 

3.  The  Governor  has  no  power  to  adjourn  the  General  Assembly, 

except  there  is  a  disagreement  between  the  two  houses  as  to 
the  time  for  which  they  will  adjourn.  Constitution  of  Kentucky, 
sees.  29,  30,  41,  80.  89. 

4.  The  provisions  of  the  Kentucky   Constitution   and  the   statutes 

regulating  the  contest  for  Governor,  afford  due  process  of  law. 
Kentucky  Constitution,  sec.  90;  Kentucky  Statutes,  sec.  1631; 
Wilson  V.  North  Carolina,  169  U.  S..  586. 
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JUDGE  HOBSON  deuvebed  the  opinion  op  the  majobitt  of  the 

OOUBT.  A  SEP  abate  OPINION  WAS  DELIVEBED  BT  JUDGE  BURN  AM, 
CONCUBMNG  WITH  THE  CONCLUSIONS  OF  THE  MAJOBITT,  AND  WHICH 
WAS   ADOPTED  BY    JUDGE  GUFFY.  • 

JUDGE  DURELiLE  delivbbed  a  dissenting  opinion. 

t 
At  the  November  election,  1899,  appellant  W.  S.  Tay- 
lor and  William  Goel?el  were  opposing  candidates  for  Gov- 
ercop  of  Kentucky.  Appellant  John  Marshall  and  appel- 
llee  J.  C.  W.  Beckham  were  opposing  candidates  for  Lieu- 
,tenant  Governor.  On  the  face  of  the  returns,  Taylor  re- 
ceived a  majority  of  2,383  over  Goebel,  and  Marshall  a 
somewhat  larger  majority  over  Beckham.  .The  State  can- 
vassing board,  on  the  face  of  the  returns,  issued  certifi- 
cates of  election  to  Taylor  and  Marshall.  Goebel  and 
Beckham  then  gave  notice  of  contest,  and  the  matter  was 
brought  before  the  General  Assembly,  which,  under  the 
Constitution,  is  the  tribunal  to  determine  contests  for  these 
officers;  section  90  providing  as  follows:  "Contested  elec- 
tions for  Governor  and  Lieutenant  Governor  •shall  be  dc!- 
termined  by  both  Houses  of  the  General  Assembly  accord- 
ing to  sueh  regulations  as  may  be  established  by  law." 
The  Statute  passed  pursuant  to  this  provision  of  the  Con- 
stitution regulating  the  determination  of  such  contests 
is  found  in  section  1596a,  sub-sec,  8,  Kentucky  Statutes, 
and  provides  that  on  the  third  day  after  the  organization 
of  the  General  Assembly  a  board  shall  be  chosen  by  lot, 
and  have  power  to  send  for  persons  and  papers.  Its  dfe- 
eision  shall  be  reported  to  the  two  Houses,  and  the  Gen- 
eral Assembly  shall  then  determine  the  contests.  The  Gen- 
eral Assembly  convened  on  January  2,1900,  and  on  the  third 
day  after  its  organization,  as  shown  by  the  journals  of  the 
two  Houses,  a  board  of  contest  was  appointed  pursuant  to 
the  statute.    The  journals  also  show  that  on  February 
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2, 1900,  the  board  in  each  of  these  contests  reported  to  the 
two  Houses  that  they  had  heard  all  the  evidence  offered 
by  the  contestants  and  contestees,  and  that  William  Goe- 
bel  had  received  the  highest  number  of  legal  votes  ca«t  for 
Governor;  that  J.  C.  W.  Beckham  bad  received  the  high- 
est number  of  legal  votes  cast  for  Lieutenant  Governor, 
and  that  they  were  dHily  elected,  and  entitled  to  said  of- 
fices. The  journals  further  show  that  on  the  same  day 
both  Houses,  with  a  quorum  present,  approved  and  adopted 
separately  and  in  joint  «ession  the  reports  of  the  contest 
board,  and  declared  thiat  William  Qoebel  and  appellee  J. 
C.  W.  Beckham  were  duly  elected  Governor  and  Lieuten- 
ant Governor  at  the  election  referred  to.  Goebel  and 
Beckham  were  on  that  day  sworn  in  accordingly.  On  Jan- 
uary 30th  William  Goebel  was  shot  by  an  assassin,  receiv- 
ing A  wound  from  which  he  afterward  died  on  February 
3d.  On  January  31st  appellant  Taylor,  as  Governor,  is- 
sued a  proclamation  declarin-g  that  a  state  of  insurrection 
existed  at  Frankfort,  Ky.,  adjourning  the  General  Assem- 
bly to  February  6th,  and  ordering  it  to  then  assemble  at 
the  town  of  London,  in  liaurel  county.  The  sessions  of  the 
General  As^mbly  on  February  2d  were  not  held  at  the 
State  house  for  the  reason  that  it  was  held  by  a  military 
force  of  appellant,  Taylor,  that  would  not  allow  the  as- 
sembly to  meet  there,  and  for  this  reason  met  on*  that 
day  at  the  Capital  Hotel,  in  the  city  of  Frankfort.  On 
February  19th  the  Legislature  met  again  at  the  State  honse^ 
and  the  Senate  on  that  day  adopted  the  following  resola- 
tioD.  ''Whereas,  on  the  31s1:  day  of  January,  1900,  the 
acting  Governor  of  the  Commonwealth,  of  Kentucky,  by 
the  use  of  armed  force,  dispersed  the  General  Assembly, 
and  has  until  recently  prevented  the  Senate  and  House 
from  assembling  at  their  regular  rooms  and  places  of  meet* 
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ing;  and  whereas,  the  General  Assembly,  and  each  House 
thereof,  after  public  ndtice,  met  in  joint  and  separate  ses- 
sions in  the  oity  of  Frankfort,  a  full  quorum 
of  such  bodies  being  present,  aoid  adopted  the  nvajority 
reports  and  resolutions  of  the  boards  of  contests  for  Gov- 
ernor and  Lieutenant  Governor  of  the  Commonwealth  of 
Kentucky,  unseating  the  contestees,  W.  S.  Taylor  and 
John  Marshall,  as  Governor  and  Lieutenant  Governor,  and 
seating  the  contestants,  William  Goebel  and  J.  C.  W,  Beck- 
tfam,  as  Govennor  and  Lieutenant  Governor,  respectively, 
all  of  which  proceedings,  reports,  and  resolutions  are  set 
out  in  the  journals  of  the  two  Houses  of  the  General  As- 
sembly; and  wliereas,  this  joint  assembly  is  now  enabled 
to  meet  in  its  regular  place  of  meeting,  and  whilst  it  ad- 
heres to  the  belief  beyond  doubt  that  the  action  of  the 
General  Assembly  heretofore  taken  in  refereiKie  to  said 
contests  is  valid,  final,  and  conclusive,  to  remove  any  doubt 
that  may  exist  in  the  minds  of  any  of  the  people  of  the 
Oonxmonwealth:  Now,  be  it  resolved,  by  the  General 
Assembly  of  the  Oonnmonwealth  of  Kentucky  im  joint  ses- 
sioa  assembled,  to  the  end  that  all  doubt  may  be  removed, 
if  any  exists,  as  to  the  validity  and  regularity  of  the  ac- 
tion and  proceedings  at  the  times  and  places  shown  by  the 
journals  of  the  two  Houses  other  than  its  regular  rooms, 
provided  by  law,  that  all  the  acts,  proceedings,  and  reso- 
lutions of  the  Senate  and  House  and  of  the  joint  assembly 
of  the  twQ  Houses  upon  or  touching  the  report  of  the  ma- 
jority of  the  board-s  of  contest  for  the  offices  of  Governor 
and  Lieutenant  Governor,  unseating  the  contestees,  and 
seating  William  Goebel  and  J.  C.  .W.  Beckham,  and  declar- 
ing them  to  have  been  elected  Governor  and  Lieutenant, 
Governor,  respectively^  on  the  7th  day  of  Novem'ber,  1899,  is 
hereby  re-enacted,  readopted,  reaffirmed,  and  ratified  at 
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this,  the  regular  place  of  meeting  provided  by  law,  at  the 
seat  of  government  in  Frankfort,  Ky.,"  This  resolution, 
though  not  filed  with  the  exhibits  in  these  eases,  is  copied 
in  the  petition,  and  is  admitted  by  the  answer  to  have  been 
entered  on  the  Senate  journal.  The  same  resolution  was 
adopted  by  the  House,  and  by  both  Houses  in  joint  see- 
flion  on  February  20th. 

Appellants  insist  that  all  these  proceedings  were  void, 
and  did  not  affect  in  any  way  their  rights  to  the  offices  of 
Governor  and  Lieutenant  Governor.  A  great  many  mat- 
ters have  been  presented  in  the  argument,  but  only  such  a« 
seem  decisive  can  be  considered  without  unduly  extending 
this  opinion.  It  is  insisted:  (1)  That  the  proceedings  of 
the  Legislature  on  February  2d  are  void,  because  the  Leg- 
islature had  then  been  adjourned  by  the  Governor  until  Feb- 
ruary 6th,  and  no  legal  session  could  be  held  in  the  mean- 
time. (2)  That,  Goebel  having  died  on  February  3d,  the 
contest  for  the  office  of  Governor  thereby  abated,  and  the 
action  of  the  Legislature  on  February  19th  and  20th  was, 
therefore,  void,  (3)  It  is  averred  that  the  Legislature  took 
no  action  on  February  2d,  and  that  the  jonmals  of  these 
meetings  were  fraudulently  made  .by  the  clerk,  and  pur- 
suant to  a  conspiracy  between  certain  members  of  the 
assembly  and  the  contestants.  (4)  It  is  averred  that  the 
General  Assembly  acted  without  evidence,  and  arbitrarily. 
These  contentions  will  be  considered  in  the  order  stated. 

1.  As  to  the  Governor's  power  to  adjourn  the  legisla- 
ture. If  the  Governor  had  the  power  to  adjourn  the  Leg- 
islature from  January  31st  to  February  6th,  of  course  no 
valid  action  could  be  taken  by  it  in  the  interim.  It  is 
therefore  necessary  to  determine  whether  he  had  such 
I>ower.  The  only  authority  relied  on  to  sustain  his  action 
IS  section  36  of  the  Constitution,  which  is  as  follows:    "The 
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fir9t  Oeoeral  Assembly,  the  members  of  which  shall  be 
elected  under  this  Constitution,  shall  tneet  on  the  flpst 
Taesday  after  the  first  Monday  in  Jami^,  1894,  and  there- 
after the  General  Assemibly  shall  meet  on  the  same  day 
every  second  year,  and  its  sessions  shall  be  held  at  the 
seat  of  igovernment,  except  in  case  of  war,  insurrection  or 
pestilence,  when  it  may,  by  proclamation  of  the  Governor, 
assemble,  for  the  time  being,  elsewhere.''  At  first  blush 
it  must  strike  any  one  that  the  thing  in  the  mind  of  the 
framers  of  this  section  was  not  an  adjournment  of  the 
General  Assembly  after  it  had  assembled,  but  a  pro- 
vision for  a  place  of  assembling.  Until  an  assembly  is  or- 
ganized, it  can  mot  control  its  movenrents;  and  in  case  of 
an  insurrection  or  pestilence  preventing  it  from  meeting 
at  the  capital  it  was  necessary  for  some  one  to  have  pow- 
er to  name  another  place  at  which  it  might  assemble  for 
the  time  being,  and  organize.  This  aeems,  on  its  face> 
to  be  all  the  section  was  intended  to  -provide  for,  and  tliat 
it  was  not  intended  to  authorize  such  action  at»  was  taken 
In  this  case  is  clear  from  section  80,  which  provides, 
amoog  other  things:  ''In  caae  of  disagreement  between 
the  two  Houses  with  respect  to  the  time  of  adjournment, 
he  [Hie  Governor]  may  adjourn  them  to  such  time  as  he 
shall  think  proper,  not  exceeding  four  months."  From  this 
provision  it  is  clear  that  the  Governor  had  no  power  over 
the  time  of  adjournment  of  the  two  Houses,  except  in  case 
of  disagreement  between  them.  There  had  been  no  disagree- 
ment between  the  two  Houses  here,  and,  if  the  Governor 
could  have  adjourned  them  from  January  31st  to  February 
6th,  he  might  have  made  the  time  one  month  or  four 
months,  and  then,  by  a  similar  proclamation,  adjourmed 
tbem  again,  and  indefinitely  prevented  action  upon  the  con- 
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test.  It  is  also  to  be  observed  that,  while  the  Constiitution 
gives  the  Governor  power  with  respect  to  the  time  of  ad- 
jonrnment  in  case  tf  disagreement  between  the  two  Houses, 
it  confers  upon  him  no  sutih  power  to  name  another  place 
than  that  in  which  the  Legislature  may  be  sitting.  Sec- 
tion 41  provides:  "Neither  House  during  the  session-  of 
the  General  Assem»bly,  shall,  without  the  consent  of  the 
other,  adjourn  for  more  than  three  days,  nor  to  any  oth- 
er .place  than  that  in  which  it  may  be  sitting.''  TJmder  fa- 
miliar rules  of  constitutional  construction,  either  House, 
by  virtue  of  this  section,  may,  with  the  consent  of  tbef 
other,  adjourn  for  imore  than  three  days,  or  to  any  other 
place  than  that  in  which  it  is  sitting.  It  was  never  in- 
tended by  the  Constitution  that  the  two  Houses  might 
name  a  time  or  place  of  adjournment,  and  that  the  Govern- 
or could  also  have  like  power;  for  this  would  be  not  only 
to  create  confusion,  but  to  destroy  the  independence  of  the 
legislative  branch  of  th^  government.  By  section  27,  the 
powers  of  a  government  are  divided  into  three  distinct  and 
independent  departments,  and  by  section  42  the  regular 
sessions  of  the  General  Assembly  are  limited  to  60  leg- 
islative days.  If  the  Governor  can,  without  its  consent, 
adjourn  it  from  time  to  time,  or  from  place  to  place,  as 
he  may  see  proper,  he  might  be  able  to  prevent  it  from 
taking  any  action  that  he  might  be  opposed  to.  The  leg- 
islative branch  of  the  government  more  nearly  represents 
the  people  than  any  other  branch,  and  it  is  charged  by  the 
Constitution  and  laws  of  this  State  with  many  important 
interests  directly  affecting  the  people,  to  secure  which 
their  in^Jepemdence  of  the  executive  is  absolutely  neces- 
sary. Section  41,  above  referred  to,  is  taken  literally  from 
the  Federal  Constitution.  After  showing  that  Congress 
lb,  with  the  single  exception  of  a  disagreement,  between 
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the  two  HouBeB  in  respect  of  the  thne  of  adjournment, 
'  wholly  independent  of  the  Presidenty  Judge  Story  adds: 
"In  no  other  case  is  the  President  allowed  to  interfere  with 
the  time  and  extent  of  their  deliberations.  And  thas 
their  independence  is  effectually  guarded  against  any  en- 
croachment on  the  part  of  the  executive."  Story,  Con«t., 
section  843.  The  reasons  leading  to  the  insertion  of  such 
a  clause  in  the  (Constitution  of  the  United  States  and  in 
all  the  Constitutions  of  this  State  were  the  danger  of  ex^ 
ecutive  control  over  the  Legislature,  and  the  fact  that  the 
colonial  Governors  exercised  this  power  to  destroy  the  ef- 
fectiveness of  the  colonial  Legislatures.  We  are  clearly 
of  the  opinion  that  the  State  Constitution  was  intended 
to  maintain  the  absolute  independence  of  the  legislative 
bramch  of  the  government;  that  the  power  claimed  by  the 
appellant  Taylor  is  in  conflict  with  both  the  letter  and 
the  spirit  of  the  instrument,  and  that  his  attempt  to  ad- 
journ the  Legislature  from  January  31«t  to  February  6th 
was  void,  and  did  not  interfere  with  the  right  of  the  Leg- 
islature to  proceed  with  its  sessions  at  Frankfort. 

2.    As  to  the  detoth  of  Goebel.    The  death  of  Goebel  on 
February  3d  did  not  affect  the  right  of  the  appellee  Beck- 
ham.   If  Goebel  was  elected  Governor  and  Beckham  Lieu- 
tenant Governor,  in  November,  Beckham,  upon  Goebers 
death  on  February  3d,  became  entitled  to  the  office  of  Gov- 
ernor, and  had  the  right  to  continue  the  contest  to  secure 
what  the  Constitution   guaranteed   to  him.    So  that,  if 
the  Legislature  had  not  acted  until  February  19th,  it  had 
a  rigiht  then  to  act  upon  the  contest,  and  its  action  would 
be  none  the  less  valid  because  not  taken  in  GoebePs  life- 
time.   But,  as  the  legislative  action  of  February  19th  and 
20th  18  assailed  on  sobstantially  the  same  grounds  as  that 
on  February  2d,  this  view  of  the  case  is  not  important,  as 
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the  question  remara«,  was  either  action  valid?    This  brings 
JtB  to  the  consideration  of  the  third  rpoint. 

3.  As  to  the  validity  of  the  entries  in  the  journal,  and 
the  effect  to  be  given  them.  It  is  alleged  that  the  jour- 
nals are  fraudulent,  the  work  of  a  coinspiracy  between  the 
derks  of  the  two  Hoiuses,  certain  of  the  members,  and 
the  contestants,  and  that  the  facts  shown  by  the  journals 
as  to  the  presence  of  the  members  of  the  two  Bk>UBes,  and 
the  actio©  taken  by  them,  are  untrue.  The  question  is, 
therefore,  can  the  court  hear  evidence  of  this  character 
assailing  the  integrity  of  the  legislative  journals?  Sec- 
tion 40of  the  Constitution  provides:  "Each  house  of  the 
General  Assembly  shall  keep  and  publish  daily  a  journal 
of  its  proceedings;  and  the  yeas  and  nays  of  the  members 
OH  any  question  shall,  at  the  d=esire  of  any  two  of  the 
members  elected,  be  entered  on  the  journal."  The  jour- 
nal of  each  House  of  the  Greneral  Assembly,  kept  pursu- 
ant to  this  provision  of  the  Ooai'Stitution  under  the  su- 
pervision of  the  House,  is,  when  approved  by  the  House, 
not  the  act  of  the  clerk,  birt  the  act  of  the  House  itself, 
and  is  entitled  to  the  same  respect  /as  any  of  its  other  of- 
ficial! acts.  So  far  as  we  have  seen,  the  authorities  are 
uniform  that  evidence  caitt  not- be  received  in  court  to  im- 
peach the  verity  of  the  record  provided  by  the  Constitu- 
tion as  evidence  of  t]\e  legislative  proceedings.  Thus,  in 
CJooley,  Const.  Lim.  p.  220,  it  is  said:  "And  although  it 
sometimes  has  been  urged  at  the  bar  that  the  court  ought 
to  inquire  into  the  motives  of  the  legislature  where  fraud 
and  corruption  were  alleged,  and  annul  their  action  if 
the  allegations  were  established,  the  argument  has  in  no 
case  been  acceded  to  by  the  judiciary,  and  they  have  never 
allowed  the  inquiry  to  be  entered  upon.  The  reasons  are 
the  same  here  as  those  which  preclude  an  inquiry  into  the 
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motives  of  the  Governor  in  the  exercise  of  a  discretion 
vested  in  him  exclusively.  He  is  pesponsible  for  his  acts 
in  snoh  a  case,  not  to  the  court,  but  to  the  people."  In 
Wright  V.  Defreese,  8  Ind.  298,  which  was  a  quo  warranto 
proceeding,  involving  the  exercise  of  a  franchise  under  an 
act  of  the  General  Assembly,  it  was  alleged  that  the  act 
was  secured  by  fraud,  corruption,  and  bribery.  The  court 
refused  to  hear  the  evidence.  It  is  said:  "The  powers 
of  the  three  departments  are  not  merely  equal.  They  are 
exclusive  in  respect  to  the  duties  assigned  to  each.  They 
are  absolutely  independent  of  eaeh  other.  It  is  now  pro- 
posed that  one  of  the  three  powers  shall  institute  an  in- 
quiry into  the  conduct  of  another  department,  and  form  ^ 
am  issue  to  try  by  what  motives  legislators  were  governed 
in  the  enactment  of  a  law.  If  this  may  be  done,  we  may 
also  inquire  by  what  motives  the  executive  is  induced  to 
approve  a  bill  or  withhold  his  approval,  and,  in  case  of 
withholding  it  corrujptly,  by  our  mandate  compel  its  ap- 
proval. To  institute  tl*e  proposed  inquiry  would  be  a  di- 
rect attack  upon  the  independemoe  of  the  Legislature,  and 
a  usurpation  of  power  subversive  of  the  Constitutipn." 
A  similar  question  was  presented  in  McCulloch  v.  State, 
11  Ind.,  424,  where  not  only  fraud,  corruption,  and.  brib- 
ery were  alleged,  but  also  that  one  mem»ber  of  the  assem- 
bly, whose  vote  was  recorded  in  the  affirmative,  in  fact 
voted  in  the  negative,  and  that,  without  his  vote,  the  bill 
did  not  receive  a  constitutional  majority.  The  court  said: 
"The  facts  thuis  alleged  raise  the  question  whether  the 
journals  of  the  Houses  of  the  General  Assembly  can  be 
contradicted  or  impeached  on  the  ground  of  mistake  or 
fraud.  The  affirmative  of  this  inquiry  can  not,  in  our  opin- 
ion, be  maintained.  Article  4,  section  12,  of  the  Constitu- 
tion requires  each  House  to  keep  a  journal  of  its  proceed- 


Digitized  by 


Google 


1 


294  KENTUCKY  REPORTS.  [Vol.  108 

Taylor,  Ac.,  v.   Beckham,  Ac. 

ingay  and  publi&h  the  same.  This  journal  must  be  held 
eonclusive  evidence  of  the  facts  which  appear  on 
its  face,  because  it  must  be  presumed  that  the 
memfbers,  as  a  body,  inspected  it,  and  made  all  necessary 
corrections,  before  they  allowed  it  to  assume  the  charac- 
ter of  a  journal  of  their  proceedings.  As  well  nvight  evi- 
dence be  received  to  contradict  a  statute,  to  show  that  it 
contained  certain*  provisions  ijiserted  through  mistake,  as 
to  contradict  an  entry  made  upon  the  journal.  The  House 
keeping  the  journal  is  the  only  tribunal  .by  which  it  cao' 
be  corrected,  and,  until  corrected  by  such  authority,  it 
must  be  considered  conclusive  as  to  the  facts  which  it  con- 
tains. State  V.  Moffitt,  5  Ohio,  358;  Turley  v.  Logan  Ck)., 
17  111.,  151.  We  must,  therefore,  hold  that  the  members 
alleged  to  have  been  absent  when  the  bill  passed  over  the 
Governor's  veto  were  present  and  voted  as  averred  in  the 
journal,  and  that  McMurray  did  vote  in  favor  of  the  bill 
on  its  final  passage  in  the  House."  In  the  case  of  State 
V.  Moffitt,  5  Ohio,  358,  above  referred  to,  the  question  was 
whether  Lemuel  Moffltt  had  beei?  elected  judge  of  the  Com- 
mon Pleas  court  by  the  Greneral  Assemfbly.  The  Senate 
journal  showed  his  election  by  the  Senate,  but  the  House 
journal  showed  the  election  of  Samuel  Moffltt.  Deposi- 
tions from  members  and  officers  of  the  G^eJneral  Assemfbly 
were  offered  to  prove  that  Lemuel  and  not 
Samuel  Moffitt  was  the  individual  actually  voted 
for  and  elected  in  the  House,  but  the  court 
held  the  evidence  inadmissible  to  impeach  the  jour- 
nal, and  that  Lemuel  Moffitt  was  not  entitled  to  the 
office.  The  court  said:  *^In  the  ninth  section  and  first 
article  of  the  Constitution  it  is  required  that  each  House 
shall  keep  a  journal  of  its  proceedimgs  and  publish  them. 
This    journal     when     taken     in     connection     with     the 
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laws  and  resolutions,  would  seem  to  be  the  appro- 
priate evidence  of  legislative  actions.  It  is  not  the  ac- 
tion of  a  single  member  of  the  Legislature  of  which  I 
speak,  but  of  the  whole  body  of  the  General  Assembly. 
The  former  might,  with  propriety,  be  proven  by  parol  tes- 
timooy,  but  the  latter  is  evidenced  by  evidence  of  a  high- 
er nature.  The  testimony  of  an  individual  member  could 
not  be  received  to  contradict  a  statute,  and,  if  not,  why 
receive  it  to  contradict  an  entry  upon  the  journal?"  In 
Wise  V.  Bigger,  79  Va.,  209,  it  was  alleged  that  only  nineteen 
Senators  voted  aye  on  the  passage  of  the  bill,  and  that  it 
did  not  receive,  in  fact,  the  affirmative  vote  of  two-thirds 
of  the  senators  present,  and  never  became  a  law,  although 
the  contrary  appeared  on  the  Senate  journal.  The  court 
said:  "In  the  face  of  this  solemn  record,  in  which  the 
Senate  of  Virginia  certifies  its  proceedings,  in  a  matter 
of  fact,  relating  to  its  ow  n  -conduct,  in  the  apparent  per- 
formance of  its  legal  functions,  this  court  is  asked  to  in- 
quire into  or  dispute  the  verabity  of  that  certificate.  To 
do  this  would  be  to  violate  both  the  letter  and  the  spirit 
of  the  Constitution;  to  invade  a  co-ordinate  land  independ- 
ent department  of  the  govennnent,  and  to  interfere  with 
the  separate  and  legitimate  power  and'  functions  of  the 
Tiegislature.''  In  a  similar  cajse  the  supreme  court  of  Penn- 
sylvamia  also  said,  where  fraud  and  corruption  were 
oliarged  on  the  Legislature,  and  the  court  was  asked  to 
bold  its  action  void  for  this  reason:  *'We  can  not  hesitate 
a  moment  on  this  question.  We  have  no  such  authority, 
and  ought  not  to  have.  However  far  the  Legislature  may 
depart  from  the  right  line  of  constitutional  morality,  we 
have  no  authority  to  supervise  and  correct  their  act 
on  the  mere  ground  of  fraudulent  or  dishonest  motives. 
We  know  of  no  such  check  upon  legislation,  and  would  not 
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desire  to  see  such  a  one  institnted.  The  remedy  for  such 
an  evil  is  in  the  hand-s  of  the  people  alone,  to  be  worked 
out  by  an  increased  care  to  elect  representatives  that  are 
honest  and  capable.  If  the  judiciary  have  such  authority, 
then  every  justice  of  the  peace  is  conapetent  to  sit  in  judg- 
ment upon  every  act  of  legislation  which  disorderly  mor- 
alists or  knavish  or  ignorant  anarchists  may  choose 
to  charge  as  fraudulent.  Nay,  more,  if  the  ques- 
tion may  be  raised  in  a  judical  proceeding,  the 
judges  and  justices  of  the  peace  will  be  bound  to  inves- 
tigate and  decide  it,  and  the  principal  judicial  business 
then  might  become  that  of  testing,  not  cases  by  the  stan- 
dard of  the  law,  but  the  standard  itsetf  by  the 
infinitely  various  and  uncertain  judicial  notions  of 
morality."  (Sunberry  &  Erie  R.  R.  Co.,  vs.  C5ooper,  33 
Penn.  Stat.,  283.)  Any  number  of  similar  quotations  may 
be  made  from  other  State  courts.  The  decisions  are  all 
uniform.  The  same  rule  has  been  applied  by  the  United 
States  supreme  court.  Fletcher  v.  Peck,  6  Cranch,  87, 
(3  L.  Ed.,  162);  Ex  parte  McCardle,  7  Wall.,  506,  (19  L.  Ed.. 
264);  U.  S.  V.  Old  Settlers,  148  U.  S.,  466,  (13  Sup.  Ct. 
650),  (37  L.  Ed.,  509);  U.  S.  v.  Des  Moines  Nav.  &  Ry.  Oo. 
142  U.  S.,  544,  (12  Sup.  Ct.,  317),  (35  L.  Ed.,  1109).  In  the 
case  last  cited  the  court  said  that:  '^The  knowledge  and 
good  faith  of  a  Legislature  are  not  open  to  question.  It 
is  conclusively  presumed  that  a  Legislature  acts  with  full 
knowledge,  and  in  good  faith." 

The  learned  counsel  for  the  appellants  do  not  question 
the  soundness  of  these  decisions,  but  seek  to  distim^iffh 
them  from  the  case  before  us  on  the  ground  that  appel- 
lants have  a  pre-existing  right,  and  that  the  rule  referred 
to  only  applies  to  legislative  acts  operative  for  the  future. 
But  none  of  the  cases  rest  on  this  ground:    The  ground 


Digitized  by 


Google 


Vol.  108J  APRIL  TERM,  1900.  297 

Taylor,  &€.,  v.  Beckham,  Ac. 

k , — - — ■ — — 

of  aJl  the  decisions  is  that  the  judiciary  have  no  power  to 
sit  in  judgment  upon  the  motives  of  an  indiependent  branch 
of  the  government,  or  to  deny  legal  effect  to  the  record 
of  its  action  solemmly  made  by  it  pursuant  to  the  Consti- 
tution. If  this  Were  allowed,  it  would  soon  follow  that 
the  independence  of  the  Legislature  would  be  destroyed 
altogether.  When  our  system  of  government  was  formed, 
not  a  few  publicists  pronounced  it  impraxiticable,  and  fore- 
told that  sooner  or  later  one  of  the  three  equal  depart- 
ments of  the  governfmeni:  would  overshadow  and  supervise 
the  others.  80  far  these  prophecies  have  proved  giround- 
le»s,  but,  if  the  eontentiooi  of  the  appellants  were  sus- 
tained, this  eouft  would,  in  substance,  assume  supervis- 
ory power  over  the  action  of  the  Legislature  and,  as  our 
jurisdiction  is  only  appellate,  the  same  power  might  be 
exercised  by  every  subordinate  court  in  the  State  in  cases 
within  its  jurisdiction. 

The  Constitution  of  this  State  creates  the  offices  of  Gov- 
ernor  and  Lieutenant  Governor,       It  provides  how  they 
shall  be  filled  by  election.     It  also  provides  how  the  re- 
sult of  that  election  shall  'be  determined.    In  each  of  the 
four  Constitutions  of  this  State  the  General  Assembly  has 
been  made  the  exclusive  tribunal  for  determining  this  mat- 
ter.   This  shows  a  clear  and  settled  purpose  to  keep  this 
political  question  out  of  the  courts.     We  have  no  more 
ri^ht  to  sux)ervise  the  decision  of  the  General  Assembly 
in  determining  the  result  of  this  election  than  we  have  to 
supervise  the  action  of  the  Governor  in  calling  a  special 
session  of  the  Legislature,  or  in  pardoning  a  criminal,  or 
the  action  of  the  Legislature  in  contracting  debts,  or  de- 
termining upon  the  election  of  its  members,  or  doing  any 
other  act  authorized  by  the  Constitution.    There  is  no  con- 
flict between  the  action  of  the  State  canvassing  board 
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and  that  of  the  Legislature  in  these  cases.  The  State  can- 
vaBsing  board  were  without  power  to  go  behind  the  re- 
turns. Thej  were  not  authorized  to  hear  evidence,  and 
determine  who  was  in  truth  elected,  but  were  required  to 
give  a  certificate  of  election  to  those  who,  on  the  face 
of  the  returns,  had  received  the  highest  number  of  votes. 
For  the  State  board  to  have  received  evidence  to  impeach 
the  returns  before  them  would  have  been  for  them,  in  ef- 
fect, to  act  as  a  board  for  trying  a  contested  election;  and 
if  they  had  done  this,  they  would  have  usurped  the  power 
vested  in  the  General  Assemfcly  by  the  Constitution,  for 
by  its  express  terms  only,  the  General  Assembly  can  de- 
termine a  contested  election  for  Governor  and  Lieutenant 
Governor.  But  the  certificate  of  the  State  board  o«f  can- 
vassers is  no  evidence  as  to  who  was  in  truth  elected. 
Their  certificate  entitles  the  recipient  to  exercise  the  oflSee 
until  the  regular  constitutional  authority  shall  determine 
who  is  the  dc  jure  officer.  The  rights  of  the  de 
jure  officer  atta^'hed  when  he  was  elected,  al- 
though the  result  was  unknown  until  it  was  de- 
clared by  the  proper  constitutional  authority.  When 
it  was  so  declared,  it  was  simply  the  ascertainment  of 
a  fact  hitherto  in  doubt  or  unsettled.  The  rights  of  the 
de  facto  officer,  under  his  certificate  from  the  canvassing 
board,  were  provisional  or  temporary  until  the  determina- 
tion of  the  result  of  the  election  as  provided  in  the  Con- 
stitution; and  upon  that  determination,  if  adverse  to  him, 
they  ceased  altogether.  Such  a  determination  of  the  re- 
sult of  the  election  by  the  proper  tribunal  did  not  take 
from  him  any  pre-existing  right,  for,  if  not  in  fact  elected, 
he  had  only  a  right  to  act  until  the  result  of  the  election 
could  be  determined.  We  are  therefore  unable  to  see  how 
this  case  can  be  distinguished  from  any  other  legislative 
action  taken  in  a  matter  over  which  the  Constitution  has 
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given  the  Legislature  exclusive  jurisdictian,  and  are,  there- 
fore, of  the  opinion  that  the  courts  are  without  jurisdic- 
tion  to  go  behind  the  record  made  by  the  Legislature  un- 
der the  Constitution.    Such  a  record  seems  to'  us  entitled 
to  every  pre8um{>tion  in  its  favor  that  the  records  of  this 
court  kept  under  its  supervision  would  'be  entitled  to  re- 
ceive at  the  hands  of  the  Legislature  in  a  matter  before  it. 
4.    As  to  the  action  of  the  Assembly  being  void'  be- 
cause without  evidence  and  arbitrary.    The  report  of  the 
contest  board  to  the  General  Assembly  shows  that  it  heard 
the  evidence  offered  by  the  contestants  and  contestees, 
but  the  report  does  not,  on  its  face,  show  that  the  evidence 
takem  by  the  board  was  submitted  by  it  to  the  General  As- 
sembly.   The  journals  also  fail  to  show  this  fact.     It  is 
insisted  that  therefore  the  General  Assembly  acted  with- 
out evidence  in  determining  the  contest.    But  there  is  a 
clear  distinction  between  the  failure  of  the  journal   to 
show  a  fact  where  the  journal  is  merely  silent  on  the  sub- 
ject, and  a  faet  expi-essly  shown  in  the  journal.    Here  the 
journals  are  only  silent  as  to  what  evidence  the  General 
Assembly  heard,  and,  as  it  was  a  question  requiring  evi- 
dence for  its  proper  determination,  it  must  be  presumed 
that  the  Legislature  did  its  duty,  and  had  before  it  such 
evidence  as  was  satisfactory  to  it.    Thus,  in  Cooley  on 
Constitutional  Limitation,  it  is  said,  in  disposing  of  the 
question  of  the  constitutional  power  of  the  Legislature; 
"In  any  case  in  which  this  question  is  answered  in  the 
affirmative  the  courts  are  not  at  liberty  to  inquire  into  the 
proper  exercise  of  power.    They  must  assume  that  the 
legislative  discretion  has  been  properly  exercised.    If  evi- 
dence is  required,  it  must  be  supposed  that  it  was  before 
the  Legislature  when  the  act  was  passed,  and,  if  any 
special  finding  was  required  to  warrant  the  passage  of 
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the  particular  act,  it  would  seem  that  the  passage  of  the 
act  itself  might  be  held  equivalent  to  such  finding." 
Cooley,  Const.  Lhn.,  p.  220.  In  McCulloch  v.  State,  11 
Ind.,  433,  the  court  well  said:  *Tre»umptions  are  often 
indulged  in  support  of  the  proceedings  of  courts,  and  it 
would  be  dilBcult  to  perceive  why  their  proceedings  should 
be  entitled  to  more  ftivor  than  those  of  the  Legislature. 
It  has  been  repeatedly  deci-ded  that,  where  the  record  of  a 
court  possessing  general  powers  is  silent  as  to  whether 
a  party  defendant  had  notice  of  suit,  it  will  be  presumed 
that  the  steps  necessary  to  give  jurisdiction  of  the  person 
were  properly  taken.  There  is,  indeed,  no  reason  why 
legislative  records  should  be  more  full  and  perfect  than 
judicial."  In  those  States  where  the  enrolled  bill  is  not  held 
conclusive,  it  is  uniformly  held,  where  the  journals  are 
merely  silent,  that  the  presumption  is  absolute  that  the  re- 
quired steps  were  in  fact  taken.  Lafferty  v.  Huffman,  99 
Ky.,  88,  (35  S.  W.,  123),  (32  L.  R.  A.,  203).  Under  these  prin- 
ciples  it  must  be  presumed  that  the  Legislature  in  the  case 
before  us  did  its  duty.  A  copy  of  the  proof  taken  before 
the  contest  board  has  been  filed  with  this  record,  com- 
prising, about  1,700  tyewritten  pages.  Of  course,  it  is 
not  presumed  that  each  memfber  of  the  Legislature  read 
all  this.  It  is  only  meant  that  the  Legislature  should 
learn  the  facts  of  the  case  from  those  appointed  for  that 
purpose,  for  this  is  all  that  is  practicable  in  such  bodies. 
There  is  nothing  in  the  record  before  us  to  raise  the  pre- 
sumption that  this  was  not  done. 

It  is  also  insisted  that  the  notice  of  contest  was  insuffi- 
cient, and  that  the  evidence  was  equally  insufficient;  but 
these  were  matters  to  be  determined  by  the  Legislature, 
which  the  Constitution  has  made  the  sole  tribunal  to  de- 
termine such  a  contest.     Whether  their  decision  in  these 
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matters  was  right  or  wrong  we  have  no  power  to  inquire. 
In  the  distribution  of  the  powers  of  the  government  cer- 
tain power  was,  by  the  Constitution,  assigned  to  the 
courts,  and  other  powers  to  the  General  Assembly.  Pop 
us  to  attempt  to  review  its  action  would  be  as  improper 
as  for  it  to  interfere  in  a  case  that  this  court  had  decided. 
It  is  said,  that,  if  this  is  true,  great  injustice  might  be 
done  by  the  Legislature.  To  this  the  supreme  court  of 
Indiana,  in  Evans  v.  Brown,  30  Ind.,  514,  responded  thus: 
*Tublio  authority  and  political  power  must,  of  necessity, 
be  confided  to  officers,  who,  being  human,  may  violate  the 
trust  reposed  in  them.  This  perhaps  can  not  be  avoid- 
ed absolutely,  but  it  applies  to  all  human  agencies.  It 
Is  not  fit  that  the  judiciary  should  claim  for  itself  a  pur- 
ity beyond  others;  nor  has  it  been  able  at  all  times  with 
truth  to  say  that  its  high  places  have  not  been  disgraced. 
The  framers  of  our  government  have  not  constituted  it 
with  faculties  to  Supervise  co-ordinate  departments,  and 
correct  or  prevent  abuses  of  their  authority.  It  can  not 
authenticate  a  statute.  That  power  does  not  belong  to 
It.  Nor  can  it  keep  the  legislative  journal.  ...  It 
is  neither  modest  nor  just  for  judges  thus  to  impeach  the 
integrity  of  another  department  of  government,  and  to 
olaim  that  the  judiciary  only  will  be  faithful  to  its  obliga- 
tion." Speaking  of  contested  elections  for  public  office 
this  court,  in  Batman  v.  Megowan,  1  Mete,  538,  said: 
"The  law  has  designated  the  manner  in  which  such  ques- 
tions shall  be  ascertained  and  determined:  A  board  is  to 
be  constituted  as  prescribed  by.  the  statute  to  examine 
the  poll  books  a<nd  issue  certificates  of  election.  Another 
board  is  to  be  organized  in  the  case  of  a  contested  elec- 
tion for  determining  the  contest  between  the  claimants. 
Upon  this  last-mentioned  board  the  law  devolves  the  dutj 
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a'nd  confers  the  power  of  deciding  who  is  entitled  to  the 
oflSce.  The  courts  have  no  right  to  adjudicate  upon  these 
questions,  or  to  decide  such  contests."  In  the  later  case 
of  Stine  v.  Berry,  96  Kj.,  63,  (27  S.  W.,  809),  this  oourt 
again  said:  ''We  understand,  and  so  adjudge,  that  the 
statute  in  regard  to  contested  elections  for  State  and 
county  officers  is  exclusive.  .  .  .  Such  statutes  are 
enacted  with  remedies  providing  for  the  speedy  determina- 
tion of  such  questions,  and  to  take  from  the  courfs  all 
original  supervisory  power  over  such  contests."  See,  also, 
Anderson  v.  Likens  (Ky.)  47  S.  W.,  867;  Bboe  v.  Kenner 
(Ky.)  49  S.  W.,  330.  This  whole  subject  was  fully  exam- 
ined in  the  case  of  Baxter  v.  Brooks,  29  Ark.,  173,  which 
was,  like  this,  a  contest  for  the  office  of  Governor.  The 
oourt  said:  "The  office  of  Governor  does  not  exist  by  vir- 
tue of  the  common  law.  It  is  a  creation  of  the  Constitu- 
tion. And  it  is  well  settled  that  where  a  new  right,  or 
the  means  of  acquiring  it,  is  conferred  by  a  Constitution 
or  a  statute,  and  an  adequate  remedy  for  its  infringement 
is  given  by  the  same  authority  which  created  the  right, 
the  parties  injured  are  confined  to  the  redress  thus  given.*' 
In  a  review  of  this  <x)nte«t,  quoted  in  this  opinion.  Judge 
Cooley  said  (page  186):  "To  our  mind,  there  can  be  no 
plausible  suggestion  that  the  decision  of  the  General  As- 
sembly on  such  a  contest  is  open  to  judicial  review  after- 
wards; but  it  may  not  be  inappropriate  to  refer  to  Qriep 
v.Sha'ckleford,  2  Tread.  Const.,  642;  Batman  v.  Megowan, 
1  Mete,  533;  State  v.  Marlow,  15  Ohio  St.,  134;  People  v. 
Goodwin,  22  Mich.,  496,— as  in  point." 

It  is  also  argued  that  the  contest  board  was  not  fairly 
drawrn  by  lot;  that  certain  of  the  board  were  liable  to  ob- 
jection on  the  score  of  partiality,  and  that,  therefore,  thia 
board  was  not  properly  constituted.    If  any  of  these  ob- 
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jections  were  well  founded,  the  General  Assembly  had 
fnll  power  to  take  such  action  as  was  proper  in  the  prem- 
ises. It  ^oes  not  appear  that  any  of  the  objections  urged 
were  presented  to  the  General  Assembly,  but,  if  they 
were,  and  it  refused  to  make  a  correction,  it  must  be 
presumed  that  it  had  suflBcient  reasons  for  its  action.  Be- 
sides,  the  board  was  only  a  preliminary  agency  to  take  • 
evidence,  and  report  the  facts  to  the  General  Assembly. 
The  Assem'bly  itself  Anally  determined  the  contest. 

It  is  also  urged  that  under  the  specifications  of  the 
notice  of  contest,  if  all  were  true,  the  election  was  void, 
and  the  General  Assembly  should  have  so  determined. 
But  we  have  no  means  of  knowing  that  th^  General  Assem- 
bly reached  such  a  conclusion.  The  presumption  is  in 
favor  of  their  judgment,  and  when  they  have  found  as  a 
fact  that  the  contestants  received  the  highest  number  of 
legal  votes  cast  at  the  election  m  controversy  we  are  not 
at  liberty  to  go  behind  their  finding.  In  Com.  v.  Jones, 
10  Bn9h,  725,  the  iboard  found  that  Jones  had  accepted  a 
challenge  to  fight  a  duel,  and  was,,  therefore,  disqualified 
to  hold  oflSce.  But  as,  under  the  Constitution,  a  conviction 
of  the  offense  was  necessary  to  disqualify  Jones  from  fold- 
ing oflBce,  this  court  disregarded  the  finding  of  the  board, 
for  the  reason  that  it  related  only  to  an  immaterial  mat- 
ter. In  this  case,  however,  the  Legislature  finds  the  fact 
that  determines  the  rights  of  the  parties.  There  is  noth- 
ing in  their  finding  to  show  the  election  was  void,  and, 
as  we  can  not  go  behind  it  (10  Bush,  747,  748),  the  cases 
of  Leeman  y.  Hinton,  1  Duv.,  38,  and  Hocker  v.  Pendle- 
ton, 100  Ky.,  726,  (39  S.  W.,  250),  have  also  no  application. 

It  is  also  insisted  that  the  legislative  proceedings  are  in 
violation  of  the  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States,  which  provides:    *^o  State  shall 


Digitized  by 


Google 


304  KENTUCKY  REPORTS.  [Vol.  108 

Taylor,  Ac,,  v.  Beckham,  ftc. 


make  or  enforce  any  law  which  shall  abridge  the  privileges 
or  immanities  of  citizens  of  the  United  States,  nor  shall 
any  State  deprive  any  person  of  life,  liberty  or  proper- 
ty, without  due  process  of  law."  The  office  of  Governor 
being  created  by  the  Constitution  of  this  State,  the  instru- 
ment creating  it  might  proi)erly  provide  how  the  officer 

*  was  to  be  elected,  and  bonv  the  result  of  this  election 
should  be  determined.  The  provisions  of  the  Constitu- 
tion on  this  subject  do  not  abridge  the  privileges  or  immun- 
ities of  citizens  of  the  United  States.  Such  an  office  is  not 
property,  and  in  determining  merely  the  result  of  the  elec- 
tion according  to  its  own  laws  the  State  deprives  no  one 
of  life,  liberty,  or  property.  In  creating  this  office  fhe 
State  had  a  right  to  provide  such  agencies  to  determine 
the  result  of  the  election,  and  it  had  a  right  to  provide  such 
a  mode  of  procedure  as  it  saw  fit.    It  is  wholly  a  matter 

,  of  State  policy.  The  people  of  the  State  might,  by  an 
amendment  to  their  Constitution,  abolish  the  office  alto- 
gether. The  determinatioin  of  the  result  of  an  election 
is  purely  a  political  question,  and,  if  such  suits  as  this 
may  be  maintained,  the  greatest  disorder  will  result  in 
the  public  business.  It  has  always  been  the  policy  of  oup 
law  to  provide  a  summary  process  for  the  settlement  of 
such  contests,  to  the  end  that  public  business  shall  4iot 
be  interrupted;  but,  if  such  a  suit  as  this  may  be  main- 
tained, where  will  such  a  contest  end?  To  illustrate, 
section  38  of  the  State  Constitution  provides:  "Each 
House  of  the  General  Assembly  shall  judge  of  the  qualifica- 
tion, elections  and  returns  of  its  members,  but  a  contested 
election  shall  be  determined  in  such  manner  as  shall  be 
directed  by  law.*^  Whatever  inherent  power  either  House 
might  have  had  to  determine  the  election  of  its  members 
If  the  Constitution  had  been  silent,  its  power  under  this 
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section  is  limited  to  the  grant.  It  will  be  observed  that 
the  jdiraseology'  is  smbstantially  the  same  as  section  90, 
relating  to  contested  elections  of  Governor  and  Lienteoi- 
ant  Governor.  Suppose  these  suits  had  been  brought 
by  two  menvbers  of  the  General  Assembly,  alleging,  in 
effefot,  the  same  facts  as  are  alleged  in  this  case,  would 
any  body  suppose  that  the  judiciary  of  the  State  would 
have  the  powier  to  go  behind  the  legislative  journals,  or 
to  sui)ervise  the  propriety  of  the  legislative  action,  in  de- 
termining the  election  of  its  members?  Could  a  member 
of  the  General  Assembly,  who  had  received  a  certificate 
from  the  canvassing  board,  and  been  afterwards  ousted 
from  the  House  to  which  he  belonged  on  a  contest,  allege 
and  show  that  the  House  had  acted  arbitrarily,  depriving 
him  of  a  pre-existing  right,  and  denying  to  him  the  em- 
oluments of  the  office  for  the  term?  Could  it  be  main- 
tained that  such  action  by  either  House  of  the  General 
Assembly  violated  smj  protection  afforded  him  by  the 
Constitution  of  the  United  States,  or  that  for  this  cause 
the  action  of  the  State  authorities  under  the  State  Con- 
stitution, by  virtue  of  which  he  claimed  to  have  been  elec- 
ted, might  be  overruled?  This  question  was  presented 
to  the  United  States  Supreme  Court  in  Wilson  v.  North 
Carolina,  169  U.  S.,  586,  (18  Sup.  Ct.,  435),  (42  L.  Ed.,  865), 
where  an  officer  arbitrarily  removed  from  office  applied  to 
that  court  for  redress.  His  case  was  dismissed  for  want 
of  jurisdiction.  If  the  State  may  arbitrarily  remove  an 
officer  once  appointed,  we  see  no  reason  why  it  may  inot 
provide  such  means  as  it  sees  proper  for  the  determination 
of  its  own  elections.  If  it  ha<s  not  such  power,  then  its 
sovereignty  as  a  ptate  exists  only  in  name.  The  Congress 
of  the  United  States  has,  by  the  Constitution,  the  power 
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to  judge  of  the  qualifications,  elections,  and  returns  of 
its  members.  In  not  a  few  cases  it  has  been  supposed 
to  have  acted  arbitrarily  in  such  matters,  but  it  was  -never 
maintained  that  one  who  was  ousted  of  his  seat  in  Con- 
gress on  a  contest  could  take  the  matter  into  the  courts 
to  -fimpervise  the  action  of  Cocgress  on  such  grounds  as 
are  alleged  in  this  caee.  Yet  the  power  of  Congress,  un- 
der the  Constitution,  in  determining  whieh  of  two  claim- 
ants was  in  fact  elected  to  -a  seat  in  that  body,  both  being 
admittedly  qualified,  is,  under  the  Constitution,  just  the 
saone  as  the  power  o«f  our  General  Assemfbly  in  determin- 
ing a  contested  election  for  Govennor  and  Lieutenant  Gov- 
ernor. 

It  is  earnestly  argued  that  the  General  Assembly  was 
wrong  in  its  decision  of  this  case,  and  that  it  is  a  very 
serious  matter  thus  to  overthrow  the  will  of  tbe  people. 
Whether  the  Assembly  was  right  or  aiot  in  its  decision, 
it  is  not  our  province  to  determine.  But  a  much  more  impor- 
tant question  is  involved  in  the  case,  wliich  is  the  integ- 
rity of  our  form  of  government  as  founded  by  our  fore- 
fathers. If  the  action  of  the  Legislature  may  be  disre- 
garded by  the  courts,  then  it  is  no  longer  an  equal  and 
independent  branch  of  the  government  within  its  Consti- 
tutional jurisdiction,  but  the  courts  become  the  final  de- 
pository of  the  supreme  power  of  the  State.  Judicial  tyr- 
anny is  no  less  tyranny  because  couched  in  the  forms  of 
la«w.  There  was  great  wisdoan  in  dividing  the  powers  of 
a  republic  between  three  equal  and  independent  sets  of 
oflBcers.  One  operates  as  a  check  upon  the  other,  and  no 
greater  blow  to  the  perpetuity  of  our  institutions  could 
be  given  than  to  destroy  this  check. 

For  these  reasons  we  are  of  the  opinion  that  the  courts 
of  this  State  are  without  authority  to  enter  into  the  in- 


Digitized  by 


Google 


Vol.  108J  APRIL  TERM,  1900.  .     307 


Taylor,  ftc.,  y.  Beckham,  Ac^ 


quiry  aoaght  in  this  case,  and  that  the  journals  of  the 
Greneral  Assembly  are  conclusive  of  the  controversy.    The 
judgment  oif  the  lower  court,  being  in  accordance  with 
these  views,  is  therefore  affirmed. 
JUDGE  BURNAM'S  opinion. 

The  general  demurrer  to  the  answer  and  amended  an- 
swer of  contestees,  which  was  sustained  by  the  chancellor 
in  this  proceeding,  admits  that  on  the  9th  day  of  Decem- 
ber, 1899,  W.  S.  Pryor,  as  chairman  and  W.  T.  Ellis,  as 
member  of  the  State  board  of  election  commissioners, 
certified  that  William  S.  Taylor  and  John  Marshall  had 
received  the  highest  number  of  votes  given  for  the  officers 
of  Governor  and  Lieutenant  Governor,  respectively,  and 
were  duly  and  regularly  elected  to  fill  these  offices  for  the 
term  prescribed  by  the  Constitution;  that  at  the  election, 
under  the  operation  of  the  statute  know  as  the 
*'Goebel  Election  Law,"  the  entire  election  machinery  of 
the  State  was  in  the  hands  of  the  friends  and 
partisans  of  contestants;  that  all  of  the  elec- 
tion officers,  from  tlie  highest  to  the  lowest,  were  selected 
by  the  State  Board  of  Election  Commissioners,  or  by  their 
appointees;  that  the  members  of  the  State  Board  of  Elec- 
tion Commissioners  were  themselves  fellow  partisans  of 
contestants;  that  by  the  action  of  the  election  officers  on 
the  day  of  the  election  contestees  were  illegally,  and  in 
many  cases  fraudulently,  deprived  of  a  large  number  of 
votes  in  the  various  voting  precincts  of  the  State;  that, 
subsequent  to  the  election  contestants  had  entered 
into  a  conspiracy  with  divers  members  of  the  Leg- 
islature to  nullify  this  election  of  the  people  by 
the  institution  of  a  fraudulent  contest  before  them; 
that,  pursuant  to  this  conspiracy  so  entered  into, 
the   contest   boards   were   selected   by   a  fraudulent   de- 
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vice,  not  bj  lot  as  required  by  law;  that  as  a  resalt  of  this 
triek  ten  out  of  the  eleven  members  selected  for  the  trial 
of  the  Governor's  contest  were  partisans  of  the  contest- 
ant, and  nine  out  of  the  eleven  members  selected  as  a  con- 
test board  for  the  trial  of  the  Lieutenant  Governor's  con- 
test were  partisans  of  the  contestant;  that  a  number  of 
the  members  of  the  General  Assembly  selected  on  both  of 
these  contest  boards  were  disqualified  from  sitting  on  the 
ground  that  they  had  advised  that  such  contest  should  be 
made,  and  had  promised  to  render  them  eflfectivej  that  at 
least  one  member  of  the  board  selected  to  try  the  contest 
for  the  office  of  Governor  had  wagered  money  on  the  result 
of  the  election;  that  the  contest  boards  in  the  trial  of  the 
contests  had  acted  throughout  in  an  illegal,  tyrannical, 
and  arbitrary  manner  in  the  adrndssion  and  rejection  of 
testimony,  and  in  the  whole  conduct  of  the  trial ;  that  they 
did  not  feport  to  the  General  Assembly  any  of  the  testi- 
mony which  had  been  taken  upon  the  trial;  and  that  the 
General  Assembly,  at  the  time  they  approved  the  dec|* 
sions  of  the  contest  boards,  did  not  have  a  particle  of  tes- 
timony before  them,  were  not  familiar  with  the  facts,  re- 
fused to  hear  argument,  held  their  alleged  meeting  at 
which  the  contests  were  determined  at  a  secret  place  with- 
out the  knowledge  of  either  contestees,  or  more  than  one. 
third  of  the  entire  membership  of  the  General  Assembly, 
who  were  thereby  excluded  from  any  participation  in  the 
action  so  taken  at  the  time  of  the  alleged  determination 
of  the  contests  in  favor  of  contestants.  It  is  also  admit- 
ted that  at  the  time  the  alleged  action  was  taken  by  the 
General  Assembly  on  the  2d  day  of  February,  1900,  the 
Legislature  bad  been  previously  adjourned  by  the  Gov- 
ernor to  meet  in  London,  Ky.  It  is  hard  to  imagine  a 
more  flagrant  and  partisan  disregard  of  the  modes  of  pro- 
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cedare  which  should  govern  a  judicial  tribunal  in  the  de- 
termination of  a  great  and  important  issue  than  is  made 
manifest  by  the  facts  alleged  and  relied  on  bj  conte&tees, 
and  admitted  by  the  demurrer  filed  in  this  action  to  be 
true;  and  I  am  firmly  convinced,  both  from  the^e  admitted 
facts  and  from  knowledge  of  the  current  history  of  these 
transactions,  that  the  General  Assembly,  in  the  hedt  of 
anger  engendered  by  the  intense  partisan  excitement  which 
was  at  that  time  prevailing,  have  done  two  faithfuK  con- 
scientious, and  able  public  servants  an  irreparable  injury 
in  depriving  them  of  the  offices  to  which  they  were  elected 
by  the  people  of  this  Commonwealth;  and  a  still  greater 
wrong  has  been  done  a  large  majority  of  the  electors  of 
this^  Commonwealth  who  voted  under  difficult  circumstan- 
ces'to  elect  these  gentlemen  to  act  as  their  servants  in 
the  'discharge  of  the  duties  of  these  great  offices.  But  we 
are  met  at  the  threshold  of  this  case  with  the  contention 
that  the  courts  of  the  State,  under  the  limdtations  imposed 
by  the  Constitution  have  no  power  to  go  behind  the  legis- 
lative journals,  and  review  the  judgment  of  the  General 
Assembly  in  jx  proceeding  over  whicji  they  are  given,  by 
the  Constitution,  exclusive  jurisdiction,  and  from  whose 
determination  of  the  question  no  appeal  is  provided.  The 
Constitution  defines  the  duties  and  limits  the  powers  of 
each  of  the  three  co-ordinate  departments  of  government, 
and  in  the  discharge  of  these  duties  and  exercise  of  these 
powers  each  department  must,  of  necessity,  be  independ- 
ent of  the  other  so  long  as  they  remain  within  the  con- 
stitutdonal  limitations,  and,  "no  person  or  collection  of 
persons  being  of  one  of  these  departments  can  exercise 
any  power  properly  belonging  to  either  of  the  others,  ex- 
cept in  the  instances  expressly  directed  or  permitted."  See 
sections  27  and  28  of  the  Constitution.    By  section  90  of 
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the  Constitution  rthe  determination  of  contested  elections 
for  the  offices  of  Oovernor  and  Lieutenant  Governor  is 
imposed  upon  the  General  Assembly,  to  be  exercised  ia 
accordance  with  such  regulations  as  may  be  established 
by  law.  Pursuant  to  this  provision  of  the  Constitution, 
the  Legislature  has,  in  section  1531  and  subsections  there* 
under  of  the  Kentucky  Statutes,  prescribed  the  regula- 
tions for  their  guidance  in  the  determination  of  such  con- 
tested elections;  and  it  appears  from  the  exhibits  filed  with 
the  petition  that  the  General  Assembly  have,  pursuant  to 
these  regulations,  decided  the  contests  for  the  offices  of 
Governor  and  Lieutenant  Governor  in  favor  of  the  con- 
testants, and  if  no  appeal  or  power  to  review  their  find* 
ing  is  given  to  the  courts  by  the  Constitution,  which  Is 
the  basis  of  all  power  both  in  the  Legislature  and  in  the . 
courts,  their  finding  would  seem  to  be  conclusive  of  the 
question.  Similar  questions  to  that  at  bar  have  been  be- 
fore this  court  in  quite  a  number  of  cases,  beginmng  with 
the  celebrated  case  of  Batman  v.  Megowan,  1  Mete,  (Ky.), 
533,  in  which  the  opinion  was  written  by  one  of  the  ablest 
lawyers  which  ever  adorned  this  bench;  and  after  a  careful 
consideration  of  all  of  these  cases,  and  numerous  authori- 
ties which  have  been  cited  from  elementary  writes  and 
courts  of  lasrt:  resort  in  other  States,  I  have  been  led  with 
some  reluctance  to  the  conclusion,  and  not  without  some 
misgivings  as  to  its  correctness,  that  there  is  no  power 
in  the  courts  of  the  State  to  review  the  finding  of  the  Gen 
eral  Assembly  in  a  contested  election  for  the  offices  of 
Governor  and  Lieutenant  Governor  as  shown  by  its  duly- 
authenticated  records.  Many  questions  have  been  raised 
and  discussed  with  great  ability  by  learned  and  eloquent 
counsel  for  appellants,  but  it  will  be  unnecessary  for  me 
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to  consider  them  in  view  of  the  conclusion  which  I  have 
reached  on  this  fundamental  question. 

Jodge  Qufify:    I  concur  in  and  adopt  the  foregoing  as  my 
view  of  the  question  involved, 

JUDGE  DuRELLB'S  DissBNTnvG  opution: 

Since  Kentucky  has  had  a  government,  the  i>owers  of 
the  government  have  been  divided  into  three  distinct  de» 
partments,  and  each  of  them  is  confined  to  a  separate  body 
of  magistracy,  to-wit,  those  which  are  legislative  to  one, 
those  which  are  executive  to  another,  and  those  which  are 
judicial  to  another.  These  departments  are  co-ordinate 
and  co-equal.  The  magistracy  of  each  department  is  con- 
fined to  Its  own  powers  and  duties.  As  a  matter  of  course, 
and  in  the  nature  of  things,  these  co-ordinate  departments 
are  in  some  respects  interdependent.  From  the  very  na- 
ture of  things  it  results  that,  while  the  legislative  branch 
is  supreme  in  saying  what  shall  be  law,  and  the  executive 
in  the  execution  of  the  laws  enacted  by  the  Legislature, 
the  power  must  rest  somewhere  of  saying  whether  those 
departments  have  exceeded  their  powers,  or  have  assumed 
lowers  which  properly  and  constitutionally  belong  to  an- 
other department.  Were  the  sections  of  the  Constitution 
(27  and  28)  the  only  ones  which  limited  the  powers  of  the 
departments,  such  inquiry  and  determination  would  be 
limited  to  the  decision  of  whether  any  of  the  three  de- 
partments  had  transgi^essed  upon  the  domain  of  one  of 
the  others.  But  the  Constitution  contains  other  limita- 
tions, and  contains  also  grants  of  power  whiclf  are  excep 
tions  to  the  fundamental  division  of  powers.  One  of  these 
exceptions  is  the  grant  to  the  Legislature  of  power  to 
determine  coutested  elections  for  Governor  and  Lieuten- 
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ant  Governor.  In  section  90  it  is  provided,  ^'Contested 
elections  for  Governor  and  Lieutenant  Governor  shall  be 
determined  by  both  Houses  of  the  General  Assembly  ac- 
cording to  such  regulations  as  may  be  established  by  law.^ 
This  is  a  grant  to  one  of  the  departments  of  power  which 
under  the  general  division  would  not  belong  to  it.  « A  con- 
test  is  a  litigation  over  a  right.  The  decision  of  a  litiga- 
tion over  a  right  claimed  by  one  party  and  denied  by  an* 
other  is,  in  its  essence,  judicial.  In  the  absence  of  ex- 
press grant  of  power  to  the  members  of  the  body  of  mag- 
istracy who  constitute  the  legislative  department,  they 
could  not  exercise  this  power.  Therefore,  when  power  of 
this  description,  judicial  in  its  essence,  is,  by  the  organic 
law,  delegated  to  the  members  of  that  body  of  magistracy, 
there  is  no  implication  of  a  grant  beyond  the  letter  of  the 
granting  clause,  except  as  to  such  matters  as  are  of  neces- 
sity implied  in  the  grant,  and  essential  to  the  execution 
of  the  power.  But  this  grant  is  not  merely  a  grant  of 
power.  It  is  a  grant  of  power  with  express  limitations. 
It  endows  the  persons  who  constitute  the  body  of  magis- 
tracy to  whom  are  confided  legislative  powers  with  an  ad- 
ditional power  taken  from  the  judicial  department,  and 
by  the  terms  of  the  grant  subjected  to  two  limitations. 
One  limitation  is  made  by  the  statement  of  the  power 
which  ifl  granted.  The  grant  is  of  power  to  determine 
contested  election  for  these  two  offices.  The  word  "con- 
test" as  used  in  Constitutions  and  statutes  is  a  word  of 
art  having  a  well-defined  meaning.  It  means  a  litigation 
between  two  parties  who  claim  property  or  right.  It  car- 
ries with  it  distinctly  the  idea  of  a  plaintiff,  a  defendant, 
and  a  thing  in  controversy.  A  contested  election  is  a  con. 
troversy  between  two  over  the  question  which  one  of 
them  was  elected, — ^which  one  of  them  received  the  high- 
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eat  number  of  legal  votes  at  the  election.  That  is  a  con- 
teat;  and  thatf  in  the  nature  of  things,  is  all  that  an  eleo- 
tion  contest  can  be.  The  second  limitation  in  the  grant  Ih 
that  contested  elections  for  these  offices  shall  be  deter* 
mined  by  the  grantees  of  this  power  "according  to  such 
regulations  as  may  be  established  by  law.''  Accordingly 
we  find  that  regulations  have  been  established  by  law  reg- 
ulating the  procedure,  and  providing  for  pleadings;  A 
no^ce  in  writing  must  be  given  within  a  limited  time,  must 
state  the  ground  of  contest,  and  none  other  shall  be  heard 
as  coming  from  such  painty.  Section  1535,  Kentucky  Stat- 
utes. This  notice  is  the  declaration  or  petition.  The  same 
rule  which  applies  to  all  other  litigations  applies  to  this- 
An  issue  must  be  made,  either  by  the  law  or  by  the  plead- 
ings of  the  parties.  In  this  litigation  it  is  provided  that 
it  may  be  made  in  either  way.  A  counter  notice,  equiva- 
lent to  an  answer  or  plea,  may  be  i^ven,  or  if  not  given, 
the  law  denies  the  averments  of  the  declaration,  and  the 
contestee  may  defend  withouit  actually  filing  a  counter 
notice.  Other  regulations  of  a  procedure  in  determining 
such  a  litigation  are  established  by  law,  but  they  are  not 
material  to  the  present  discussion,  except  as  they  tend  to 
further  illustrate  the  fact  that  this  is  a  litigation  before 
a  tribunal.  In  exercieing  the  powers  granted  of  determin- 
ing this  contest,  the  Legislature  was  a  mere  contest  board 
exercising  powers  granted  with  both  express  and  implied 
limitation,  and  powers  which  were  not,  in  any  sense,  legis- 
lative. The  Ijegislature  was,  as  to  this  matter,  a  tribunal 
created  by  the  Constitution  to  try  a  litigation.  In  the 
exercise  of  this  power,  this  tribunal  wa«  confined  to  the 
Jurisdiction,  conferred.  If  it  went  beyond  its  jurisdiction, 
its  action  was  void;  just  as  void  as  if  it  had  undertaken  to 
grant  a  divorce  in  defiance  of  the  constitutional  inhibition. 
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or  as  would  be  the  judgment  of  a  county  court  to  sell  land 
in  Switzerland.  Now  comes  the  question,  who  can  deter- 
mdne  whether  tliis  contest  board  has  exceeded  itfi  jurisdic- 
tion, and  upon  what  evidence  of  transgression  can  this  de- 
termination be  made?  In  the  nature  of  the  government 
it  must  be  that  this  power  rests  with  the  courts,  and  with 
the  courts  alone.  Universally,  it  is  conceded  that  this 
power  of  determination,  whether  'one  of  the  departments 
has  gone  beyond  its  jurisdiction  as  defined  by  the  Con- 
stitution, or  has  transgressed  constitutional  inhibitions 
upon  its  ipxereise,  rests  with  the  courts.  In  arriving  at 
their  determiulation  upon  a  question  of  this  kind,  there  is 
much  dispute  as  to  what  evidence  the  courts  may  consider, 
and  to  what  extent  such  evidence  is  conclusive  upon  them. 
But,  in  the  nature  of  the  government,  it  is  essential  that 
the  power  of  determining  whether  constitutional  limita* 
tion  have  been  transgressed  is  with  the  courts,  and  the 
courts  only.  If  the  Governor  issues  an  edict,  and  under- 
takes to  enforce  it  as  law,  the  courts  will  declare  it  void. 
If  the  Constitution  limited  his  power  of  pardon  to  specific 
cases  and  inhibited  its  exercise  in  others,  the  courts  would 
declare  a  pardon  of  one  of  the  forbidden  offenses  void.  It 
has  been  reiterated  so  many  times  that  the  repetition  ift 
wearisome  that  the  courts  will  not  lightly,  nor  in  a  doubt- 
ful case,  hold  the  action  of  a  oo-ordinate  branch  of  the 
government  unconstitutional;  but,  on  the  other  hand,  it 
has  often  been  held  that,  when  convinced  that  the  Legis- 
lature  has  exceeded  its  power, — has  violated  the  inhibi- 
tions of  the  Constitution, — or  invaded  the  powers  of  co- 
ordinate branches  of  government,  no  court  will  hesitate  to 
declare  that  the  Legislature  acted  without  jurisdiction,  and 
its  action  was  unconstitutional  and  void;  and  this  is  done 
as  to  matters  purely  legislative.    But  in  this  matter  the 
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Legislature  or  its  memberB  are  not  acting  as  a  Legislature. 
Thej  are  acting  as  a  contest  board.  Now,  if  this  contest 
board  exceeds  its  jarisdiction,  tbere  can  be  no  question 
of  the  power  of  the  courts  to  inquire  into  the  validity  of 
its  determination,  and  to  say  whether  that  determination-^ 
that  judgment — was  valid  or  void.  Oom.  v.  Jones,  10 
Bnsh,  725. 

In  this  case  a  suit  is  brought  to  recover  aq  office,  and 
as  the  basis  for  such  recovery  a  record  is  relied  upon,  - 
the  record  oif  a  so-called  ^Hrial  and  determination"  by  the 
Legislature  sitting  as  a  contest  board.  Upon  this  record 
it  is  claimed  that  the  contestant  appears  entitled  to  the 
office  of  Governor.  What  does  the  record  show?  It 
shows  that  the  contestee  was  duly  certified  to  have  receiv- 
ed the  highest  number  of  votes  as  shown  by  the  returns, 
and  was  thereupon  duly  inducted  into  office.  After  his 
qualification,  his  title  to  the  office  was  perfect.  I  do  not 
care  whether,  after  the  notice  of  contest  was  given,  it  be 
said  he  was  Governor  de  jure  or  Governor  de  facto.  Until 
that  notice  was  given,  he  was  Governor  by  undisputed 
title.  The  record  then  shows  that  a  notice  of  contest  was 
given  contesting  the  election,  and  claiming  the  office  upon 
the  ground  that  in  the  city  of  Louisville  and  some  forty 
counties  there  was  no  legal  election ;  that  the  election  was 
void;  that  in  the  metropolitan  city  of  the  State,  the  equiv- 
alent in  population  and  voters  of  thirty  or  forty  counties 
of  ordinary  size,  the  election  was  void  because  of  intimida* 
tion  by  the  military,  and  interference  by  the  judiciary^ 
and  no  valid  election  was  held  there;  that  in  some  forty 
counties  of  the  State  the  election  was  void  because,  in 
violation  of  the  law,  thin  ballots  were  used.  All  other 
grounds  alleged  in  the  notice  are  merely  cumulatiye  to 
these,  and  the  averment  that  the  original  contestant  was 
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duly  elected  is  a  mere  deduction  from  the  averment  that 
the  election  in  these  counties  was  void.  Now,  if  this  be 
true, — and  upon  the  verity  and  sufficiency  of  these  aver- 
ments the  record  stands, — thei*e  was  no  election  in  Ken- 
tucky^ for  the  Oonetitution  provides  that  the  Governor 
shall  be  elected  by  the  qualified  voters  of  the  State,  and, 
If  the  declaration  of  notice  in  this  record  is  true,  the 
qualified  voters  of  the  Btate  had  no  eleotion,  for  some- 
where  in  the  neighborhood  of  50  per  cent,  of  the  qualified 
voters  of  the  folate  either  had  no  opportunity  to  vote  le- 
gally, or  were  intimidated  from  exercising  the  right  of 
suffrage  freely.  The  notice,  therefore,  in  substance,  al- 
leges that  there  was  no  election  in  the  State  of  Ken- 
tucky, and  that,  therefore,  the  contestant  was  entitled  to 
the  office.  This  is  the  fair  construction  of  the  language 
used  in  the  notice.  This  is  what  the  record  relied  on 
shows  and  this  record  and  the  judgment  which  was  claim- 
ed to  be  rendered  upon  it  is  the  basis  of  this  litigation  to 
secure  -the  actual  possession  of  the  office.  The  record  on 
which  this  suit  is  brought  shows  on  its  face  that  the  ques- 
tion presented  to  the  tribunal  which  rendered  the  decision 
was  not  one  which  it  had  jurisdiction  to  try.  It  had  juris- 
diction to  try  a  contest.  ♦  The  only  authority  given  to  it 
was  to  try  the  question,  which  candidate  received  the 
highest  number  of  votes.  A  contest  board  can  not  try 
the  question  whether  there  was  an  election,  or  whether 
an  election  was  void.  That  is  not  for  its  consideration. 
The  only  question  a  board  of  contest  has  authority  to  try 
is,  which  of  the  two  litigants  received  the  highest  number 
of  legal  votes  cast?  That  question  was  not  presented  to  it 
and  its  action  upon  any  other  question  was  a  nullity;  as 
much  a  nullity  as  if  it  had  undertaken  to  grant  the  con* 
testant  a  divorce  upon  an  averment  that  the  election  was 
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void.  Where  there  is  a  lawful  election  in  a  part  only  of 
the  territory  over  whioh  the  election  should  be  held,  the 
election  is  void  in  its  entirety.  People  v.  Salomon^  46 
111.,  415. ,  See,  also,  Howes  v.  Perry,  (Ky.),  17  S.  W.,  575. 
Now,  if  the  election  was  void  because  it  was  not  free  and 
equal  in  the  whole  or  any  substantial  part  of  the  terri- 
tory, because  in  any  considerable  extent  of  the  territory 
the  voters  were  prevented  by  intimidation  of  troops  or 
judgeis  from  exercising  freely  their  right  of  suffrage,  be- 
cause in  any  considerable  extent  of  the  territory  the  of- 
ficers of  election  did  not  do  their  duty,  and  violated  the 
requirements  of  the  Constitution  as  to  secrecy  in  the  bal- 
lot, and  thereby  deprived  the  voters  of  the  privilege  of 
legally  casting  their  votes,  what  tribunal  can  decide  the 
question  that  ther^  was  no  election?  The  most  receut 
utterance  of  this  court  is  the  case  of  Hocker  v.  Pendleton, 
100  Ky.,  726,  (39  S.  W.,  250).  That  case  was  a  bill  in  equity 
to  declare  an  election  void  because  sufficient  ballots  wei*6 
not  furnished  by  the  officers  to  enable  all  the  voters  to 
express  their  preferences,  and  therefore  the  election  was 
not  free  and  equal.  ■  The  sole  authority  relied  on  by  coun- 
sel who  sought  to  have  the  election  declared  void  was -the 
case  of  Leeman  v.  Hinton,  1  Duv.,  37.  In  the  Hocker  case 
this  court  held  distinctly  that  a  court  of  equity  had  the 
power  to  declare  that  there  had  been  no  election.  The 
averments  in  the  record  relied  on  in  this  suit  admit  of 
the  application  of  no  other  remedy.  It  is  not  a  contested 
election.  It  is  a  litigation  of  the  question,  whether  there 
was  an  election  or  not.  It  is  not  a  litigation  over  an  of- 
fice. It  is  a  litigation  to  determine  whether  any  office 
was  filled  by  the  people.  Properly,  this  jurisdiction,  as  is 
abundantly  shown  by  the  cases  of  Leema^  v.  Hinton  and 
Hocker  v.  Pendleton,  belongs  to  courts  of  equity.    Now, 
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it  is  true  that  in  Wilson  v.  Hines,  99  Ky.,  221;  (33  S.  W., 
627),  (37  S.  W.,  148),  one  division  of  this  court  held  that, 
where  an  election  tribunal  decided  that  the  law  under 
which  the  election  contested  wn«  held  wa«  unconstitu- 
tional, it  was  not  exceeding  its  powers.  This  was  a  short 
«*ut  to  practically  the  same  end,  which  might  have  been 
obtained  by  the  proper  procedure.  The  contest  board 
decided  the  act  under  which  the  election  was  held  to  be 
unconstitutional,  and  dismissed  the  contestant's  case. 
What  it  ought  to  have  done  was  to  refuse  to  act  at  ail, 
upon  the  ground  that  no  election  had  been  held,  for  an 
election  under  an  unconstitutional  law  is  no  election. 
When  the  case  was  appealed,  the  appeal  should  have  been 
dismissed,  for  the  proper  procedure  of  the  party  who 
thought  himself  aggrieved  was  by  mandamus  to  compel 
the  election  board  to  act.  The  practical  result,  however, 
was  the  same;  and  this  court,  in  the  subsequent  appeal, 
afiSrmed  the  judgment  of  the  circuit  court.  But  in  the 
Hocker  case  the  court  returned  to  the  true  doctrine  that 
the  question  whether  an  election  had  been  held  at  all, 
or  whether  the  election  attempted  to  be  held  was  void, 
waB  a  matter  for  courts  of  equity  to  determine,  as  has 
been  the  law  of  Kentucky  for  forty  years,  and  was  the  un- 
disputed law  at  the  time  the  present  Constitution  was 
adopted  by  the  people.  It  is  objected  that  the  Legisla- 
ture is  given  plenary  power  to  determine  a  contested  elec* 
tion  as  to  these  two  offices,  and  that,  having  determined 
it,  no  inquiry  can  be  made  into  the  regularity  of  the  pro- 
cedure. If  section  JH)  had  read,  "Elections  for  Governor 
and  Lieutenant  (lovernor  shall  be  determined  by  both 
Houses  of  the  General  Assembly,"  this  would  be  a  grant 
of  plenary  power,  and  there  would  be  no  question  in  thia 
case  except  the  question  whether  the  action  of  the  Legisla- 
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tare  had  been  the  exercise  of  arbitrary  power,  or  had  been 
taken  as  to  the  eontestee  without  due  process  of  law.  But 
it  is  a  power  with  limitations,  given  to  a  contest;  board.  The 
question  is  not  here  presented  whether  the  courts  shall  in- 
terfere to  prevent  the  exercise  of  legislative  power.  It 
i«  a  question  whether  that  body,  acting  not  as  Legislature, 
but  as  a  board  of  contest,  has  acted  within  its  jurisdiction. 
In  its  delicacy  as  to  invading  the  jurisdiction  of  the  co- 
ordinate legislative  branch  of  the  government  this  court 
seems  to  me  to  have  been  somewhat  over-nice.  No  ques- 
tion of  the  propriety  or  infamy  of  a  legislative  act  has 
been  suffered  to  resolve  doubt  of  its  constitutionality  into 
certainty.  Neither  the  criminal  purpose  of  the  present 
election  law,  nor  its  potential  spawn  of ,  force  and  fraud, 
now  realized,  availed  to  engender  anything  beyond  mild, 
doubt  of  its  constitutionality.  But  it  should  be  remem- 
bered that,  while  the  Legislature  is  co-ordinate  and  co- 
equal, the  judiciary  has  rights  also.  It  is  also  a  co-ordi- 
nate and  co-equal  branch  of  the  government,  and  should  be 
a  little  jealous  of  its  ow^n  rights;  and  one  of  the  essential 
ngnts  of  the  judiciary  is  its  right  and  power  not  only  to 
restrain  itself  within  constitutional  limitations,  but 
to  announce  when  other  departments  go  beyond  them;  to 
say  finally  and  authoritatively  when  either  of  the  other 
branches  of  the  government  has  exceeded  its  jurisdiction. 

In  my  opinion,  the  record  upon  which  the  petition  in  this 
case  IS  based  shows  on  its  face  affirmatively  that  the 
board  of  contest  had  not  jurisdiction  of  the  matter  which 
it  undertook  to  try.  It  is  not  a  mere  defective  notice.  It 
excludes  the  possibility  of  jurisdiction.  I  think,  there- 
fore, that  the  demurrer  to  the  answer  should  have  been 
carried  back  to  the  petition,  and  sustained. 

The  brief  time  between  the  consultation  and  the  delivery 
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of  the  opinion  renders  it  impossible  for  me  to  discuss  any 
of  the  questions  irivolved  in  this  case  except  the  question 
of  jurisdiction  of  the  contest  board,  and  that  but  briefly. 
Inhere  are  many  questions  of  grajire  interest  which  I  should 
be  glad  to  discuss  if  time  permitted,  notably  the  question 
whether  the  procedure  described  at  length  in  the  answer 
in  this  case  afforded  the  contestee  the  due  process  of  law 
guaranteed  by  the  Federal  Constitution,  and  the  question 
whether  the  action  of  the  contest  board  was  the  exercise 
of  arbitrary  power. 

Thla  action  was  carried  on  writ  of  error  by  the  appellants  to  the 
Supreme  Court  of  the  United  States  and  the  judgment  of  this  coart 
aiBrmed,  as  per  extract  here  added. 

Taylor  and  Marshall  v.  Beckham,  Nos.  1  and  2. 

Krror  to  the  Court  of  Appeals  of  the  State  of  Kentucky. 

No.  603.    Aruged  April  30,--May  1,  1900.  decided  May  21,  1900. 

Reported  in  178  U.  S.  Reports  on  page  548  to  609. 

MR.  HELM  BRUCE  and  MR.  W.  O.  BRADLEY  fob  PLAinTDrrs  nr 
EBBOR.    MR.    JAMES    P.    HELM    and    MR.    KENNEDY   HELK 

WEBE  ON  THEIB  BRIEF. 

MR.  LAWRENCE  MAXWELL  and  MR.  LEWIS  MoQUOWN  fob 
Defendant  in  ebbob.    iMR  W.  S.  PRYOR  was  on  thsib  bbief. 

Syllabus  of  the  opinion  of  Chief  Justice  Fuller  found  on  page  548, 
vol.  178  U.  S.  Reports. 

"By  the  Constitution  and  laws  of  Kentucky,  the  determination  of 
contests  of  the  election  of  Oovemor  and  Lieutenant  Governor,  is 
and  for  a  hundred  years,  has  been  committed  to  the  General 
Assembly  of  the  Commonwealth." 

"The  Court  of  AiHPeals  of  Kentucky,  decided  that  the  courts  had  no 
power  to  go  behind  the  determination  of  the  General  As- 
sembly in  such  a  contest,  duly  recorded  in  the  Journals  thereof; 
that  the  office  of  Governor  or  Lieutenant  Governor  was  not  prop- 
erty in  itself;  and  moreover,  that  under  the  Constitution  and 
laws  of  the  State  of  Kentucky,  such  determination  being  an  au- 
thorized mode  of  ascertaining  the  result  of  an  election  for  Gover- 
nor and  Lieutenant  Governor,  the  persons  declared  elected  to 
those  offices  on  the  face  of  the  returns  by  the  board  of  canvas- 
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sers,  only  provisionally  occupied  them,  because  subject  to  the 
:flnal  determination  of  the  General  Assembly  on  contests  duly 
Initiated." 

Held  1.  "That  the  Judgment  of  the  Court  of  Appeals,  to  the  effect  that 
it  was  not  empowered  to  revise  the  determination  by  the  Gen- 
eral Assembly  adverse  to  plaintiffs  in  error,  in  the  matter  of 
Election  to  these  offices,  was  not  a  decision  against  a  title,  right, 
privilege  or  immunity  secured  by  the  Constitution  of  the  United 
States;  and  plaintiffs  in  error  could  not  invoke  Jurisdiction  be- 
cause of  deprivation,  under  the  circumstances  of  property  or 
vested  rights,  without  due  propess  of  law." 

%,  That  the  guarantee  of  the  Federal  Constitution  to  each  of  the 
States,  of  a  republican  form  of  government,  was  intrusted  for  its 
enforcement  to  the  political  department,  and  could  not  be  avail- 
ed of,  in  connection  with  the  14th  amendment,  to  give  this  court 
Jurisdiction  to  revise  the  Judgment  of  the  highest  court  of  the 
'State  that  it  could  not  review  the  determination  of  a  contested 
election  of  Governor  and  Lieutenant  Governor  by  the  tribunal  to 
which  that  determination  was  exclusively  committed  by  the 
State  Constitution  and  laws,  on  the  ground  of  deprivation  of 
rights  secured  by  the  Constitution  of  the  United  States." 

*It  results  from  the  conclusions  announced  that  the  writ  of  error/ 
must  be  dismissed  and  it  is  so  ordered."  \ 

"Bfr.  Justice  MoKenna  filed,  a  separate  opinion  but  concurred  in  the 
result." 

"Mr.  Justice  Brewer  and  Mr.  Justice  Brown  concurred  in  a  dissent 
for  reasons  stated  in  their  dissent." 

'^r.  Justice  Harlan  dissented  for  reasons  stated  in  his  dissent" 
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Case  39 — ^Actios  fob  Damages  in  Building  Wael  to  another  Wail 


Welford  v.  Gerard. 


▲fpeax  fhom  wabben  cibcuit  coubt. 

Judgment  fob  Plaintiff  fob  Damages  and  Defetndant  Apfbalb. 
Affibmed.  / 

Pabty  Walls — ^Attaching  Building  to  anotheb  Wall — ^Damaoeb^ 
Estoppel. 

Held:  1.  Where  plaintiff  permitted  defendant  to  attach  his  build- 
ing to  plaintiff's  wall  with  the  understanding  that  if  defendant 
was  not  entitled  to  the  use  of  the  wall  he  would  be  required  to 
pay  the  plaintiff  damages,  the  plaintiff  is  estopped  to  demand 
the  removal  of  defendant's  building. 

2.  In  such  case,  however,  plaintiff  is  entitled  on  equitable  principles, 

to  recover  one-half  the  value  of  the  wall,  from  the  defendant 

3.  Appellant  having  had  the  use  of  appellee's  property;  when  he  asks 

equity  and  thus  secures  the  right  to  maintain  his  building,  he 
must,  himself  do  equity.  The  same  principles  of  equity  which 
prevent  appellee  from  removing  appellant's  building,  apply  to  and 
estop  him  from  denying  that  he  must  comj^ensate  appellant  for 
his  property 'which  he  has  taken. 

MITCH EIjL  and  DUBOSE  Attobneys  fob  Ai»pellant. 

/ 

1.  We  contend  that  where  a  person  obtains  a  benefit  from  the  prop- 

erty of  his  neighbor,  without  injury  to  him  or  the  property,  or 
in  any  way  lessening  its  value  or  its  use  to  him,  it  is  an  "injury 
without  damages"'  for  which  no  action,  legal  or  equitable,  can  be 
maintained^ 

2.  The  defendant  erected  his  building  adjoining  plaintiff's  wall  with 

the  knowledge  and  consent  of  the  plaintiff  and  therefore  is  not 
guilty  of  trespass. 
8.  The  court  erred  in  fixing  the  amount  of  the  recovery,  under  the 
finding?  of  the  jury.  Civil  Code,  sec.  606,  sub-sec.  2;  Civil  Code, 
sec.  12;  Carder  v.  Weisenborough,  96  Ky.,  138;  Campbell  v. 
Merier,  8  Am.  Dec,  570;  Sanders  v.  Martin,  31  Am.  Rep.,  598; 
See  also,  Am.  Dec,  698;  Meek  v.  McCall,  80  Ky.,  371.;  Hill  v. 
Phillips,  87  Ky.,  169. 
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LEWrS  McQUOWN  Attorney  fob  Appellee. 

1.  The  amount  of  the  value  of  the  wall  taken  from  appellee  and  the 

damages  to  the  remaining  half  were  properly  submitted  to  a  jury, 
and  their  finding  is  clearly  within  the  limits  fixed  by  the  evi- 
dence. 

2.  The  jury  found  that  the  appellee  was  the  owner  and  in  the  pos- 

session of  the  wall  in  1892-3,  the  time  appellant  took  possession 
thereof. 

3.  The   defense    rests   upon    technicalities.      There    is   no   question 

that  appellant  has  used  a  wall  100  feet  long  and  forty-six  feet 
hig^  which  appellee  built  on  his  own  land  more  than  twenty 
years  ago.  Appellant  has  never  paid  for  any  part  of  this  wall. 
He  seeks  something  for  nothing. 

JOHN  B.  RODBS,  Attobney  fob  Appellee. 

1.  The  attempted  plea  of  appellant  that  the  wall  in  controversy  is  a 

party  wall  is  so  indefinite  as  to  be  wholly  insufllcient. 

2.  His  plea  of  right  by  prescription  is  not  sustained  by  the  evidence. 

The  manner  and  extent  of  his  use  establish  the  confines  and 
comer  stones,  beyond  which  if  you  encroach,  you  become  a  tres- 
passer. Wash,  on  Real  Prop.,  (5th  Ed.),  vol.  3,  page  '-{37;  Wash, 
on  Easements,  3d  Ed.,  page  117  and  155-6. 

3.  The  chancellor  has  a  discretion  to  submit  issues  of  fact  to  a  jury, 

and  the  record  shows  that  this  discretion  was  not  abused  in 
this  instance. 

4.  The  damages,  found  by  the  jury  and  allowed  by  the  court,  are 

not  excessive  and  are  fully  sustained  by  the  evidence.  Civil 
Code.  sec.  750;  Williams  v.  Rogers,  14  Bush,  786;  Richardson  v. 
Tobey,  121  Mass.,  457,  (or  23  Am.  Reports,  283;)  Sanders  v. 
Martin,  2  Lea,  213,  (or  SI  Am.  Rep.,  598; )  L.  &  B.  S.  R.  R.  Co. 
T.  Cbmbs,  10  Bush,  382;  J.  M.  &  I.  R.  R.  Co.  v.  Esterle,  13 
(Bush,  667;  Sedgwick  on  Damages,  8  Ed.,  toI.  1,  sees.  94  and 
95;  Sedgwick  on  Damages,  8  Ed.,  vol.  3,  sec.  924,  page  36;  Suth- 
erland on  Damages,  vol.  3,  2d  Ed.,  sec.  1025;  Ritter  v.  Seiger, 
105  Penn.  Rep.,  page  400. 

Ofhoon  gt  the  couftr  by  JUIXaE  HOBSON — Afftbming. 

Appellee  brought  this  action  in  equity  against  appel- 
lant, alleging  that  he  owned  a  house  and  lot  on  the  public 
square  in  the  city  of  Bowling  Green;  that,  unlawfully  and 
without  right,  appellant  had,  by  force  and  arms,  taken 
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possession  of  the  southeast  wall  of  his  house, — cutting 
\nto  same,  and  using  it  as  a  wall  of  a  three-story  building, 
erected  of  stone,  on  the  adjoining  lot.  He  prayed  that 
appellant  be  compelled  to  detach  his  stone  building  from 
the  wall,  or  that,  if  he  was  not  entitled  to  this  relief,  dam* 
ages  be  awarded  him  for  the  injury  to  his  wall.  Appellant 
by  his  answer  admitted  the  cutting  of  the  wall,  and  the 
use  of  it  as  a  wail  of  his  building,  but  denied  that  the 
wall  was  the  property  of  appellee.  After  a  large  number 
of  depositions  had  been  taken,  appellee  moved  for  an  is- 
sue  out  of  chancery  before  a  jury,  which  was  ordered. 
The  jury  in  response  to  questions  propounded  by  the  court, 
found,  in  substance,  that  the  wall  in  contest  is  entirely 
upon  the  lot  of  appellee;  that  no  part  of  it  lies  on  the  lot 
of  appellant;  that  appellee  had  had  actual,  adverse  pos- 
session of  the  wall  for  more  than  fifteen  years  before  the 
filing  of  the  siiit;  that  appellant  and  his  vendors  had  not 
had  such  possession;  that  it  was  appellee's  wall;  that  ap- 
pellant took  possession  of  half  of  it;  that  his  occupancy 
of  it  was  permanent;  that  a  fair  compensation  to  appellee 
for  such  use  of  the  wall  was  one-half  of  its  value,  or  f522.- 
50;  that  appellant  had  damaged  the  wall  flOO;  and  that 
he  had  taken  possession  of  it  unlawfully,  willfully,  and 
against  the  consent  of  appellee.  The  proof  showed  that, 
when  appellant  took  possession  of  the  wall  and  used  it 
in  his  building,  appellee  objected^  and  there  was  some  talk 
between  them  about  arbitrating  the  matter,  both  of  them 
claiming  to  own  the  wall  They  both  went  to  see  the  same 
attorney.  He  advised  appellee  not  to  sue  out  an  injunc- 
tion; that  appellant  was  solvent  and  responsible;  and  that 
appellee  should  not  delay  him  in  his  building,  but  sue 
him  for  whatever  damages  might  result  from  the  use  of 
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the  wall.  Appellee  agreed  to  follow  this  course,  and  ap* 
pellant  was  notified  that  he  had  consented  to  abide  ttie 
attorney's  advice.  Appellant  then  went  on  with  his  build- 
ing, and  appellee  made  no  further  remonstrance,  but*,  after 
the  building  was  finicrhed,  filed  this  suit.  Under  thds  evi- 
dence and  the  finding  of  the  jury,  the  chancellor  refused  to 
order  appellant's  building  detached  from  the  wall,  but  en- 
tered a  judgment  against  him  in  favor  of  appellee  for 
$572.50;  Ijeing  the  value  of  one-half  the  wallas  fixed  by  the 
jury,  and  one-half  the  damage  to  it  by  the  cuttings  made 
by  appellant  in  the  erection  of  his  building.  From  this 
judgment  appellant  has  prosecuted  this  appeal. 

The  property  of  appellee  has  for  years  been  known  as 
the  **Keel  Lot."  The  property  of  appellant  adjoining  it 
has  for  years  been  known  as  the  "Herdman  Lot."  At  the 
earliest  recollection  of  the  witnesses  who  testified,  ther** 
was  a  house  on  both  lots,  with  a  common  wall  between 
them.  The  Keel  house  burned  during  the  war,  and  some 
years  after  the  war  appellee  purchased  the  lot,  and  erect- 
ed on  it  a  three-story  brick  house.  The  old  house  waii 
two-stories  high,  and  ran  back  only  forty  feet  from  the 
street.  When  appellee  began  to  budld,  he  found  the  old 
wall  badly  cracked  and  bent.  This  wall  then  served  a^ 
the  end  wall  of  the  Herdman  house.  It  was  in  such  bad 
condition  that  aj^llee  was  unwilling  to  build  upon  it,  and 
tore*  it  down.  He  then  rebuilt  this  wall,  and  extended  it 
back  sixty  feet;  making  his  new  structure  100  feet  deep, 
and  leaving  the  timbers  of  the  Herdman  house  supported 
by  it  as  before.  Thus  matters  stood  for  something  over 
twenty  years,  when  appellant  tore  down  the  Herdman 
house,  and  erected  on  that  lot  the  three  story  stone  struct- 
ure above  referred  to;  usiSng  the  whole  wall  built  by  ap- 
pellee as  a  part  of  his  building.     There  are  a  number  ol 
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oircamstances  shown  by  the  evidence  sustaining  the  End- 
ing of  the  jury  that  this  wall  is  entirely  on  appellee's  lot 
and  is  his  property.  The  Keel  house  had  a  cellar  under 
it,  with  a  rock  wall  around  it.  This  rock  wall  is  built  with 
its  smooth  side  next  to  the  Keel  property,  and  rough  and 
nnflnished  on  the  Herdman  .side.  The  wall  next  to  Herd- 
man  is  substantially  the  same  as  the  wall  on  the  oppo- 
site side  of  the  cellar.  The  brick  walls  of  the  old  Keel 
hoilse  stood  on  this  stone  foundation,  and,  as  the  wall  on 
the  opposite  side  admittedly  belonged  to  Keel,  the  whole 
of  this  stone  foundation  around  his  cellar,  which  was  ail, 
apparently,  one  structure,  should  be  presumed  to  be  his. 
There  is  testimony  in  the  case  showing  that  the  structure 
of  the  Herdman  house  was  such  as  to  indicate  that  it  was 
built  after  the  Keel  house.  The  joist  of  the  Herdman 
house  did  not  rest  upon  the  wall  between  the  two  houses, 
but  ran  parallel  with  this  wall,  and  rested  on  girders. 
There  is  some  testimony  in  the  case  that  these  girders 
in  the  original  house  were  not  imbedded  in  the  old  wall, 
but  merely  came  against  it,  and  appellant's  own  testi- 
mony rather  sustains  this  conclusion.  The  prbof,  at  least, 
is  clear  that  these  girders  rested  on  posts,  and  that  the 
weight  of  the  old  Herdman  house  was  borne  by  itself. 
Four  feet  from  the  wall  in  contest,  in  the  old  Herd-' 
man  house,  there  was  a  brick  wall,  which  went  up  to  th*_^ 
second  story,  and  supported  the  girder  under  that  floor, 
but  this  wall  did  not  extend  beyond  that  floor.  The  Herd* 
man  house  rested  in  precisely  the  same  way  upon  the  house 
on  the  opposite  side  of  it,  apparently  having  been  put  in 
between  these  two  houses  after  they  were  built.  There 
is  no  claim  that  the  wall  on  the  other  side  was  a  party 
wall,  and,  the  use  of  both  walls  being  the  same,  it  would 
seem  probable  that  the  owner  of  the  Herdman  house  had 
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no  more  right  in  one  than  the  other.  In  a  deed  made  in  1816, 
the  lot  on  which  the  Herdman  house  stands  is  referred  to 
as  adjoining  <*the  ground  now  owned  and  occupied  bj  Joba 
and  James  Keel;"  thus  showing  that  the  Keel  house  was 
then  built,  when  rt  would  appear  that  the  Herdman  prop, 
erty  was  referred  to  as  a  lot  reserved  to  Soloman  P.  Sharp 
in  the  deed.  There  were  fireplaces  in  the  old  wall  on  the 
Keel  side,  and  none  on  the  Herdman  side.  There  is  proof, 
also  showing  that  there  were  other  buildings  on  the  Keel 
lot,  built  on  the  line  of  this  wall,  and  that  the  wall  in  the 
time  of  the  Keels  was  recognized  as  their  property.  Herd- 
man  purchased  in  1880,  after  appellee's  house  was  built, 
from  Jenkins,  one-half  of  the  opposite  wall,  on  which,  as 
above  explained,  the  timbers  of  his  house  rested  just  as 
they  did  on  aippellant's  wall.  Under  all  the  testimony,  the 
verdict  of  the  jury  in  favor  of  appellee  seems  to  us  correct. 
It  being  established  that  the  wall  belonged  to  appellee^ 
and  stood  entirely  on  his  ground,  it  is  insisted  for  appel- 
lant that  no  judgment  could  be  rendered  against  him  for 
the  use  of  the  wail.  In  support  of  this  contention,  we 
are  referred  to  a  number  of  authorities  holding  that  there 
is  no  obligation  at  common  law  on  the  part  of  the  other 
owner  to  contribute  towards  the  expense  of  the  construe 
tion  of  a  wall,  when  he  subsequently  uses  it  as  a  support 
of  a  building  erected  by  him,  in  the  absence  of  a  contract 
between  the  parties  to  pay  for  such  use.  Bisquay  v.  Jeune- 
lot,  44  Am.  Dec,  483;  Abrahams  v.  Krautler,  66  Am.  Dec, 
698;  Wood,  Nuis.,  section  221.  In  a  number  of  States, 
statutes  have  been  passed  changing  the  common  law  rule 
on  this  subject.  Id.,  section  225.  But  it  is  insisted  that, 
as  we  have  no  such  statute  in  Kentucky,  the  recovery  in 
this  case  can  not  be  sustained.  But  the  common  law, 
where  the  owner  of  a  wall  has,  without  his  consent,  been 
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trespassed  upon  by  an  adjoining  proprietor  building  upon 
it,  did  not  leave  him  without  remedy;  and,  while  it  was 
held  that  he  could  not  sue  in  assumpsit,  he  was  allowed 
to  sue  in  trespass,  and  recover  compensation  in  damages 
lor  the  injury.  See  cases  above  cited.  In  this  case,  as 
appellant  had,  without  right,  taken  possession  of  appel- 
lee's wall,  and  built  his  hou«e  upon  it,  if  there  had  been 
nothing  more  in  the  case  the  chancellor  would  have  been 
authorized  to  require  him  to  restore  what  he  had  taken 
away,  and  detach  his  house  from  the  wall.  This  would 
have  been  a  much  more  onerous  judgment  against  appel 
lant  than  that  complained  of;  and  as  it  appeared  from  the 
proof  that  the  house  was  built  after  both  parties  had  con- 
sulted the  same  attorney,  and  upon  a  tacit  understanding, 
at  least,  that,  if  appellant  was  not  entitled  to  the  use  of 
the  wall,  he  would  be  held  liable  in  damages,  the  chan- 
cellor properly  refused  to  require  the  hou«e  to  be  de- 
tached; for  appellee,  after  standing  by  and  allowing  ap- 
pellant to  build  his  house  under  the  impression  that  the 
matter  was  to  be  adjusted  in  damages  if  he  was  not  en- 
titled to  the  use  of  the  wall,  was  clearly  not  entitled  to 
have  the  house  torn  away,  which  he  had  thus  consented 
should  be  built.  But  it  does  not  follow  that,  because  be 
is  not  entitled  to  a  removal  of  the  building  from  the  wall, 
the  chancellor  should  have  left  him  without  remedy..  Ap- 
pellant has  had  the  use  of  appellee's  property.  When  he 
asks  equity,  and  thus  secures  the  right  to  maintain  his 
building,  he  must  himself  do  equity.  The  same  principles 
of  equity  which  prevent  appellee's  demanding  the  removal 
of  the  building,  estop  appellant  from  denying  that  he 
must  compensate  appellee  for  his  property  which  he  has 
taken.  The  chancellor,  sitting  as  a  court  of  conscience, 
in  such  a  case,  compels  both  parties  to  do  what  in  good 
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conscience  they  ought  to  do.  .  Appellant,  having  appropri- 
-  ated  the  property  of  appellee,  ought  in  good  conscience,  to 
make  him  whole,  and,  while  demanding  the  right  to  main* 
tain  his  building,  can  not,  in  equity,  be  allowed  to  do  less. 
While  we  have  not  found  any  authorities  directly  in  point, 
it  seems  to  us  that  the  case  is  controlled  by  well-settled 
equitable  principles.  In  Campbell  v.  Mesier,  8  Am.  Dec, 
570,  Chancellor  Kent  sustained  a  recovery  where  the 
equity  of  the  plaintiiY  was  no  stronger  than  here.  Thii 
case,  though  afterwards  questioned,  was  subsequently 
affirmed.  See  note,  page  575.  The  same  rule  was  fol- 
lowed in  Sanders  v.  Martin  by  the  supreme  court  of  Ten- 
nessee, 31  Am.  Rep.,  598.  The  argument  for  appellant  is 
based  on  common  law  decisions;  counsel  overlooking  the 
fact  that  this  suit  was  in  equity,  and  that  the  jurisdiction 
of  the  chancellor  in  such  cases  is  much  broader  than  that 
of  the  common  law  courts,  as  is  well  shown  in  the  cases 
above  cited.  It  is  true,  Herdman  had  acquired  an  ease 
ment  in  the  old  Keel  wall  by  prescription;  but  this  ea«e- 
raent  existed  only  in  behalf  of  the  old  homse,  two-stories 
high  and  forty  feet  deep.  It  conferred  on  appellant  no 
right  to  build  a  stone  house  three-stories  high,  and  100 
feet  deep,  resting  on  the  same  wall,  or  to  cut  new  holes 
in  it,  or  to  build  the  wall  higher  or  put  flues  in  it.  This 
was  a  new  use,  much  more  but*densome  than  the  old  and 
wholly  unwarranted  by  the  easement  enjoyed  by  Herd- 
man.  On  the  whole  case,  it  seem«  to  us  that  the  judg- 
ment of  the  chancellor  does  substantial  justice  between 
the  parties,  and  should  not  be  disturbed.  Judgment  af- 
firmed. 

Judge  Paynter  dissents. 
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Caob  40— Action  fob  Settlement  of  an  Assigned  Estate — Apbil  18. 

U.  S.  Building  &  Loan  .Association  Assignee 

v.  U.  S.  Building  &  Loan  Association 

and  Others. 

appeal  fbom  jeffebson  cibcuit  ooubt.  common  plcas  division. 

Action  by  the  Columbia  Finance  &  Tbust  Co.,  Assignee  of  the 
U.  S.  Building  &  Loan  Association  against  Samuel  Stofeb  a.\d 
othebs  fob  a  Settlement  of  the  Assigned  EZstate.  From  a 
Judgment  allowing  ci,aims  of  L.  W.  Paul  and  Sophia  Bbbhme, 
Plaintiff  Appeals.    Affibmed. 

Liability  of  Shabeholdebs  fob  Expenses  and  Losses — Setoiff— Es- 
toppel TO  Plead. 

« 

Held:  1.  When  a  building  and  loan  association  is  sued  to  recover 
usury  paid,  and  fails  to  plead  as  a  set-off  the  amount  for  which 
the  plaintiff  is  liable  to  the  association  for  her  proportionate  part 
of  expenses  and  losses,  it,  or  its  assignee  for  creditors,  is  not 
estopped  from  asserting  such  claim,  when  the  Judgment  for 
usury  is  sought  to  be  enforced. 

2.  In  order  to  entitle  the  association  to  recover  against  a  member, 
his  proportionate  share  of  the  expenses  and  losses,  there  must  be 
a  full  exhibit  of  the  expense  and  loss  account  in  detail.  No 
effort  was  made  here  to  do  this. 

CARUTH,  OHATTBRSON  &  BLITZ  fob  Appellant. 

1.  Obtaining  Judgment  against  assignor,  after  a  general  assignment, 

creates  no  lien  upon  the  assets  in  the  hands  of  the  assignee. 
The  assignee  not  being  a  party  to  the  action.  . 

2.  Such  Judgments  rendered  on  claims  arising  out  of  the  relation- 

ship of  stockholders,  does  not  change  the  dignity  of  the  claim, 
and  create  no  preference  against  other  stockholders. 

3.  The  Judgments  can  do  no  more  in  such  cases,  than  fix  the  amount 

of  claim  to  prorate  with  other  stockholders. 

4.  The  lower  court  erred  in  decreeing  a  preference  to  appellees  out. 

of  the  assigned  estate.  Reddick  v.  U.  S.  B.  &  L.  Assn.,  20  Ky. 
Law  Rep.,  1720;  Sumrall  v.  Col.  B.  &  L.  Assn.,  20  Ky.  Law  Rep^ 
1801;  Ecklar  v.  Safety  B.  T.,  20  Ky.  Law  Rep.,  1770. 
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6.  The  assignee  has  the  right  to  raise  these  questions  and  to  make 
these  defenses.    Lex.  Life  ft  Fire  v.  Page»  ^7  B.  Mon.,  412. 

€.  Settlement,  made  with  stockholders,  in  which  they  are  allowed 
and  paid  dividends,  when  there  were  no  profits,  and  when  Insol- 
vent, is  a  preference,  and  as  such  can  he  questioned  hy  the  as- 
signee— and  dividends  and  preferential  payments  recovered. 

CLAYTON  B.  BLAKEY,  Attorney  for  Appeluxs. 

1.  Appellee  is  not,  and  was  not  a  stockholder,  at  the  time  she  paid 

off  her  loan,  and  certainly  no  such  stockholder  at  th^  time  the 
judgment  was  entered  in  this  case.  Safety  Bldg.  &  Loan  Assn. 
V.  Bcklar,  20  R..  1774;  In  re  West  Bldg.  Society,  45  Chancery 
Division,  (Bng.,  1890),  466. 

2.  The  judgment  in  this  case  is  binding  on  the  assignee.    Ludding' 

ton's  Petition,  5  Abb  N.  C./('N.  Y.),  307,  322;   Pittsburg  v.  Ap- 
*    peal,  3  Grants  Cases,  Pa.,  69;  Bridgeford  v.  Barbour,  80  Ky.,  534. 

Opinion  of  the  cx>urt  by  CHIEF  JUSTICE  HAZELRIGG — Affirm- 
ing. 

Theappellee  Paul  was  theownerof  fifteen  sharesof  stock 
in  the  Fnited  States  Building  &  Loan  Association,  and  on 
October  10,  1892,  borrowed  from  the  association  the  sum 
of  11,500,  pledging  the  stock  as  collateral,  and  executing 
a  mortgage  on  certain  real  estate  to  secure  the  loan.  After 
making  some  thirty-four  monthly  payments,  of  |16  each,  as 
interest  and  premiums,  she  on  July  12,  1895,  paid  off  the 
loan,  and  procured  the  release  of  her  stock  and  mortgage 
by  paying  the  association  the  sum  of  f  1,500  in  cash.  She 
then  continued  to  pay  the  dues  on  her  stock  until  July 
6, 1896,  when  she  withdrew  its  book  value,  receiving  there- 
for the  sum  of  $497.66.  It  appears  that  she  had  paid  in 
as  dues  the  sum  of  f425.  On  July  11,  1896,  she  brought 
«uit  against  the  association  for  usury  growing  out  of  the 
foregoing  transactions,  and  in  November,  1898,  recovered 
judgment  for  f 284.  In  the  meantime,  and  before  the  judg- 
ment was  obtained,  the  association  had  ceased  to  be  a 
going  concern,  by  reason  of  its  inability  to  meet  its  ob- 
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ligations  to  its  stockholders,  and  it®  affairs  had  been  placed 
in  the  hands  of  an  assignee.  The  assignee  brought  his 
suit  for  a  settlement  of  the  trust,  and  in  this  suit  the 
appellee  Paul  has  filed  her  judgment,  claiming  payment  in 
full.  The  chancellor  so  adjudged,  and  the  assignee  has 
appealed. 

What  defense  was  interposed  in  the  suit  for  the  usury, 
we  are  not  informed  in  this  record.  We  do  know,  how- 
ever, that,  to  the  extent  that  the  plaintiff , Paul  had  not 
been  charged  with  her  proportionate  share  of  the  expenses 
and  losses  of  the  concern  up  to  the  date  of  her  withdrawal, 
she  might  have  been  made  liable  for  in  the  usury  suit, 
and  the  claim  fop  usury  have  been  lessened  to  that  ex- 
tent, or  have  been  defeated  entirely  if  such  share  were 
greater  than  the  usury.  This  liability  was  a  primary  and 
independent  liability  growing  out  of  the  shareholder's  re- 
lation to  the  corporation  or  partnership,  and  would  have 
been  in  the  nature  of  a  set-off.  The  association  did  not 
have  to  plead  it,  or  be  estopped  thereafter  from  doing  so. 
It  might  have  allowed  the  suit  to  proceed  to  judgment  in 
order  to  fix  the  amount  due  on  the  usury,  claim.  When  the 
judgment  was  filed,  and  payment  demanded  of  the  as- 
signee, he  might  then  have  asserted  a  claim  for  contribu- 
tion on  the  part  of  the  stockholder,  growing  out  of  her 
liability  for  expenses  and  losses  accruing  prior  to  the 
member's  withdrawal.  This  has  not  been  done  with  any 
degree  of  certainty.  In  effect,  the  answer  merely  says 
that  the  association  paid  out  to  Paul  too  much  on  her 
stock,  under  the  belief  that  the  concern  was  solvent  and 
able  to  continue  its  buisness.  In  Association  v.  Denton 
(Ky.)  50  S.  W.  53.,  it  was  held  that,  to  recover  against^  a 
member  on  account  of  his  liability  for  expense  and  loss, 


Digitized  by 


Google 


Vol.  108] 


APRIL  TERM,  1900. 


333 


CUy  of  Newport  v.  Masonic  Temple  Association. 

there  must  be  made  a  full  exhibit  of  the  expense  and  loss 
account  in  detail.  No  effort  was  made  here  to  do  this. 
What  we  have  said  applies  with  equal  force  to  the 
Brehme  appeal,  heard  with  the  Paul  case.  The  judg- 
ments in  each  case  are  affirmed. 


Case  41 — Action  to  Recover  Taxes — ^April  20. 

Oity    of    Newport    v.    Masonic     Temple 
Association. 

appeal  from  campbell  circuit  court.    second  afpbax.. 

Judgment  for  Defendant  and  Plaintiff  Appeals.    Reversed. 

Exemption  of  Institutions  of  Public  Charity  from  Taxation. 

Held:  Under  section  170  of  the  Kentucky  Constitution  which  pro- 
vides that  institutions  Df  "purely  public  charity"  shall  be  exempt 
from  taxation,  a  Masonic  lodge  which  provides  for  its  members 
and  their  families,  or  the  widows  and  orphans  of  those  who  are 
dead,  is  not  exempt  from  taxation,  it  being  a  private  and  not  a 
public  charity.    For  former  report  see  45  S.  W.,  page  881. 

HOOT  AND  ROOT  Attorneys  for  Appeiuint. 

1.  The  only  issue  presented  on  this  appeal  is  whether  or  not  the  ap- 

pellee is  an  institution  of  purely  public  charity  within  the  mean- 
ing of  section  170  of  the  Kentucky  Constitution. 

2.  Under  its  plea,  its  first  duty  is  to  relieve  the  distressed  and  in- 

digent  members  of  the  association  and  their  families,  and  lastly 
to  relieve  other  distressed  and  indigent  persons,  and  we  con- 
tend that  this  plea  does  not  constitute  the  appellee  a  purely  pub- 
lic charitable  institution.  City  of  Newport  v.  Masonic  Temple 
Association,  20  Ky.  Law  Rep.,  266-7-8;  Kentucky  Constitution, 
sec  170;  Acts  1879,  vol.  1,  page  657;  Acts  1885  and  1886,  vol.  1, 
page  410;  Trustees  Female  Orphan  School  v.  City  of  Louisville, 
19  R.,  1092;  City  of  Louisville  v.  Southern  Bap.  Theo.  Seminary, 
19  R.,  1100;  City  of  Louisville  v.  Board  of  Trustees,  Nazareth, 
Ac,  19  R.,  1103;   City  of  Henderson  v.  Strangers'  Rest  Lodge 
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No.  13,  I.  0.  O.  F.,  17  R.,  1041;  Bangor  v.  Masonic  Lodge,  73 
Maine,  42S;  40  American  Reporter,  369;  Massenberg  v.  Grand 
Lodge,  81  Ga.,  212;  Morning  &{bt  Lodge  v.  Hayslip,  23  O.  S., 
144;  Del.  Co.  Ins.  v.  Delaware  Co.,  94  Pa.  State,  163;  Dcmohugh's  ' 
Appeal,  86  Pa.  State,  306;  Bobb  v.  Reed,  5  Rawle  (Pa.),  151; 
Savannah  v.  Solomon  Lodge,  53  Gcu,  93;  Indianapolis  v.  Grand 
Master,  25  Ind.,  518;  State  v.  Board  of  Assessors,  34  La.,  574; 
City  of  Lfouisville  v.  Board  of  Trade,  12  R.,  897;  Desty  on  Taxa- 
tion, 1  vol.,  119. 

C.  J.  &  W.  W.  HELM,  Attorneys  for  appellee. 

1.  We  concur  with  attorneys  for  appellant  that  "the  only  issue  pre- 
sented on  this  appeal  is  whether  or  not  the  appellee  is  an  in- 
stitution of  purely  public  charity  within  the  meaning  of  sec- 
tion 170  of  the  present  Constitution." 

2*  Under"  the  plea  we  limit  our  inquiry  to  whether  or  not  a  charity 
which  only  extends  to  a  part  of  the  public  is  a  purely  public 
charity. 

3.  Distressed  or  indigent  Masons  and  their  families  are  a  part  of  the 

public  who  may  require  relief  from  the  public  authorities,  there- 
fore an  institution  which  relieves  the  needs  of  this  class  of  the 
public  takes  a  burden  from  the  puiblic  and  becomes  to  that  ex- 
tent a  purely  public  charity. 

4.  We  submit    that    an     institution    that  has  no  other  purpose  in 

view  than  the  relief  of  persons  who  may  become  objects  of  char- 
ity on  the  general  public,  is  an  institution  of  "purely  ^  public 
charity."  19  Ky.  Law  R^p.,  249,  Bank  Tax  Case;  Kentucky 
Constitution,  sees.  170  and  174;  Trustees  Ky.  Female  Orphans' 
School  V.  City  of  Louisville,  19  Ky.  Law  Rep.,  1091;  City  of 
Louisville  V.  Southern  Bap.  Theo.  Seminary,  19  Ky.  Law  Rep., 
1100;  City  of  Louisville  v.  Board  of  Trustees  Nazareth  Institute, 
19  Ky.  Law  Rep.,  1102;  City  of  Henderson  v.  Strangers'  Rest 
Lodge,  17  Ky.  Law  Rep.,  1040. 

Ophtion  of  the  court  by  JUDGE  HOBSON — ^Reversing. 

The  only  question  involved  in  this  action  is  whether  the 
appellee's  property  is  exempt  from  taxation.  This  is  the 
second  appeal  of  the  case.  The  opinion  on  the  former  ap- 
peal is  reported  in  45  S.  W.,  881.  By  the  charter  of  the 
association  enacted  in  the  year  1866,  it  was  provided 
that  its  property  and  income  should  be  exempt  from  all 
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taxation  so  long  as  it  was  entirely  devoted  to  Masonic 
and  charitable  purposes.  On  the  former  appeal  it  was 
held  that  this  provision  of  the  charter  was  repealed  by 
the  present  Constitution  of  the  State,  which  took  effect 
September  28,  1891.  But  whether. the  property  of  the 
association  was  subject  to  taxation  or  exempt  under  the 
provisions  of  the  Constitution  was  not  determined,  as 
the  oase  was  not  so  prepared  as  to  present  this  questiop. 
Section  170  of  tl^e  Constitution  is  as  follows:  "There 
shalh  be  exempt  from  taxation  public  property  used  for 
public  purposes;  places  actually  used  for  religious  wor- 
ship, with  the  grounds  attached  thereto  and  used'  and 
appurtenant  to  the  house  of  \vorship,  not  exceeding  one- 
half  acre  in  cities  or  towns,  and  not  exceeding  two  acres 
in  the  country;  places  of  burial  not  held  for  private  )r 
corporate  profit,  institutions  of  purely  public  <?harity,  and 
institutions  of  education  not  used  or  employed'  for  gain 
by  any  person  or  corporation,  and  the  income  of  which  is 
devoted  solely  to  the  cause  of  education;  public  libraries, 
their  endowments,  and  the  income  of  sueh  proj)erty  as 
is  used  exclusively  for  their  maintenance;  all  parsonages 
or  residences  owned  by  any  religious  society,  and  occupied 
as  a  home,  and  for  no  other  purpose,  by  the  minister  of 
any  religion,  with  not  exceeding  one-half  acre  of  ground 
in  towns  and  cities  and  two  acres  of  ground  in  the  country 
appurtenant  thereto;  household  goods  and  other  personal 
property  of  a  person  with  a  family,  not  exceeding  two 
hundred  and  fifty  dollars  in  value;  crops  grown  in  the 
year  in  which  the  assessment  is  made,  and  in  the  hands 
of  the  producer;  and  all  laws  exempting  or  commuting 
property  from  taxation  other  than  the  property  above 
mentioned  shall  be  void.  The  General  Assembly  may  aa 
thorize  any  incorporated  city  or  town  to  exempt  mane- 
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factoring  establishments  from  municipal  taxation,  for  a, 
period  not  exceeding  five  years,  as  an  inducement  to  tbeir 
location," 

On  the  return  of  the  ease  to  the  oourt  below,  appellee 
filed  an  amended  answer,  setting  up  the  defense  that  it 
is  an  institution  of  purely  public  charity.  To  this  an&wer 
appellant  filed  a  reply,  to  which  the  court  below  sustained 
a  demurrer,  and  dismissed  the  action-. 

It  appears  from  the  record  that  appellee  is  the  owner 
of  a  four-story  brick  building  and  the  ground  on  which 
it  stands;  that  the  lower  floor  is  rented  by  the  United 
States  Postmaster,  and  used  as  a  post-offi<?e  at  an  annual 
rent  of  aibout  |1,000;  that  the  second  floor  is  rented  out 
for  offices  and  Hying  rooms  at  an  annual  rent  of  about 
1700;  and  that  the  third  and  fourth  floors  are  used  by  the 
association  for  the  purposes  of  its  organization.  It  also 
appears  that  only  the  first  and  second  stories  which  were 
rented  out  were  assessed  for  taxation.  It  is  admitted  in 
the  reply  that  all  of  appellee's  income  and  revenue  is  de- 
voted'— First,  to  the  payment  of  the  balance  of  debt  for 
erecting  the  building  sought  to  be  taxed;  second,  to  re- 
lieve -distressed  and  indigent  members  of  the  Masonia 
order  and  their  families.  But  it  is  alleged  that  the  as- 
sociation, so  far  as  it  dispenses  charity  at  all,  confines 
itself  exclusively  to  its  members  and  their  families,  or, 
if  the  memibers  are  dead,  to  their  widows  and  chil^h^en, 
or  to  those  who  are  directly  or  indirectly  connected  with 
th^  association;  that  it  does  not  extend  charity  to  all 
alike,  or  to  those  not  in  any  way  connected  with  the  asso- 
ciation; and  that  its  charity  is  governed  by  the  following 
by-law:  "The  master  and  wardens  of  this  lodge  shall 
constitute  a  charitable  'committee,  whose  dlity  it  shall  be, 
on  application,  carefully  to  inquire  into  the  situation  and 
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circumstauces  of  indigent  brethren,  their  widows  and 
orphans,  and  afford  them  the  necessary  relief;  for  which 
purpose  they  shall  have  power  to  draw  on  the  treasurer 
in  the  recess  of  the  lodge  for  any  sum,  not  to  exceed  tea 
dollars  for  any  one  person,  and  they  shall  at  the  next 
meeting  after  such  relief  has  been  granted  report  the  same 
to  the  lodge,  which  shall  be  entered  on  the  minutes." 

The  question  in  the  case  is  therefore  whether,  under 
these  facts,  appellee  is  an  institution  of  purely  public 
charity,  and  asi  such  exempt  from  taxation,  unxier  the  sec- 
tion of  the  Constitution  above  quoted.  By  the  statutes 
in  force  previous  to  the  adoption  of  our  present  Constitu- 
tion, all  property  "devoted  to  •charitable  purposes'^  was 
exenupt  from  taxation.  General  Sta^tutes,  p.  1036.  If 
this  rule  wa«  stiH  in  force,  appellee's  property  would, 
under  some  authorities,  be  exempt,  as  it  is,  in  one  view, 
devoted  to  charitable  purposes.  But  the  Constitution  was 
intended  to  modify  the  exemptions  theretofore  allowed, 
and  now  only  institutions  of  purely  public  -charity  are  ex- 
empt. While  this  is  a  new  provision  in  this  State,  it  ha« 
long  been  in  force  in  a  number  of  other  States.  The  pur- 
pose of  its  adoption  in  this  State  was  to  exclude  from  ex- 
emption  all  charities  not  purely  putblic.  The  words  "pure- 
ly public"  need  no  definition.  They  do  not  include  any 
restricted  or  private  charities.  These  may  be  very  valu- 
aible,  and  the  spirit  prompting  them  is  much  to  be  com- 
Tnended;  but  the  exemption  of  property  from  taxation  had 
assumed  such  proportions  at  the  time  of  the  adoption  of 
our  present  Constitution  that  it  was  seen  fit  not  to  exempt 
property  from  taxation  unless  devoted  to  a  purely  public 
charity. 

A  Masonic  lodge,  which  provides  for  its  members  and 
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their  families,  or  the  widows  and  orphans  of  those  who 
are  dead,  is  a  oommendable ,  private  charitj;  but  it  is  in 
no  sense  purely  public.  This  question  'has  often  been 
presented  to  the  courts,  and,  so  far  as  we  have  seen, 
under  provisions  like  ours,  the  decisions  are  uniform.  The 
Constitution  of  Ohio  is  the  same  as  ours.  In  Lodge  v. 
Hajslip,  23  Ohio  St.,  144,  the  facts  were  substantially  the 
same  as  here.  The  court  said:  *^A  charitable  or  benevo> 
lent  association,  which  extends  relief  only  to  its  own  sick 
and  needy  members,  and  to  the  widows  and  orphans  of  ita 
deceaBed  memJbers,  is  not  ^an  institution  of  purely  public 
charity/  and  its  moneys  held  and  invested  for  the  afore- 
said purposes  are  not  exempt  from  taxation."  The  Con- 
stitution of  Pennsylvania  is  also  the  same  as  ours.  In 
Philadelphia  v.  Ma49onic  HoAie  of  Pennsylvania,  160  Pa. 
St.,  572,  (28  Atl.,  954),  (23  L.  R.  A.,  545),  the  question  was 
whether  the  property  of  the  Masonic  Home,  open  only  to 
those  who  were  Masons,  was  exempt.  The  court  said; 
*'When  the  eligibility  of  those  admitted  is  thus  determin<ed, 
it  seems  to  us  that  the  institution  is  witiidravni  from  the 
public,  and  put  in  the  class  of  private*  charities." 

A  charity  may  restrict  its  admissions  to  a  class  of 
humanity,  and  still  be  public.  It  may  be  for  the  Mind; 
the  mute  J  those  suffering  under  special  diseases;  for  the 
aged;  for  infants;  for  wonren;  for  men;  for  different  call- 
ings or  trades  by  which  huonanity  earns  its  bread;  and,  as 
long  as  the  f  lassification  is  determined  by  some  distinc- 
tion which  involuntarily  affects  or  may  affect  any  of  the 
whole  people,  although  only  a  small  number  may  be  direct- 
ly benefited,  it  is  public.  But  when  the  right  to  admis- 
sion depends  on  the  fact  of  voluntary  association  with 
some  particular  society,  then  a  distinction  is  made  which 
concerns  not  the  public  at  large.    The  public  is  interested 
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in  the  relief  of  its  members,  because  tb^y  are  men,  women, 
and  children,  not  because  they  are  Masons.  A  home  with, 
out  charge,  exclusively  for  Presbyterians,  Episcopalians, 
Catholics,  or  Methodists,  would  not  be  a  pufblic  charity. 
But  then,  to  exclude  every  other*  idea  of  public  as  dis* 
tinguished  from  private,  the  word  'purely'  is  prefixed  by 
the  Constitution.  This  is  to  intensify  the  word  *publio,* 
not  *charity.'  It  must  be  purely  public;  that  is,  there 
must  ibe  no  admixture  of  any  qualification  for  admission  • 
heterogeneous,  and  not  solely  relating  to  the  public.  .  .  . 
If  this  [charity]  be  purely  public,  then  what  is  not  purely 
public?  This  is  not  a  question  to  be  decided  on  senti- 
ment. If  it  were,  our  Inclinations  would  prompt  to  a  dif 
ferent  conclusion.  But  there  is  not  mwch  sentiment  in 
the  Constitution.  It  is  a  barrier  erected  by  the  whole 
people  against  encroachments  on  the  rights  of  the  people 
as  a  whole." 

In  the  previous  case  of  Delaware  County  Institution  of 
8t-ience  v.  Delaware  County,  94  Pa,  St.,  163,  an  institute 
of  science  for  "the  promotion  and  diffusion  of  general 
and  scientific  knowledge  among  the  community  at  large, 
and  the  establishment  and  maintenance  of  a  library  and 
museum,"  the  benefits  of  which  were  restricted  to  mem- 
bers except  upon  conditions  prescribed  by  a  board  of  man- 
agers, was  held  not  exempt  from  taxation.  The  court 
said:  "The  plaintiff  in  error,  so  far  from  being  a  purely 
public  charity,  is  not  a  public  charity  at  all.  It  is  a  pri- 
vate corporation,  for  the  benefit  of  its  members,  as  much 
so  as  any  other  beneficial  or  literary  society."  In  Bangor 
V.  Lodge,  73  Me.,  428,  a  Masonic  lodge  was  held  subject 
to  taxation  under  a  statute  much  broader  in  its  exemption 
than  our  Constitution.  Among  other  things,  the  court 
said:    "The  just  and  honest  rule  in  assessment  for  govern- 


Digitized  by 


Google 


340  KENTI'C  KY  REPORTS.  [Vol.  108 

City  of  Newport  v.  Masonic  Temple  Association. 


mental  purposes  is  ecjuality  of  taxation.  Whatever  sac- 
rifices it  requires  from  the  people  should  be  made  to.  bear 
as  nearly  as  possible  with  the  same  pressure  upon  all. 
In  this  way  only  will  there  be  the  least  sacrifice  by  all. 
If  one  bears  less  than  his  share  of  the  public  burden, 
some  other  must  bear  more.  If  one  block  of  stores  re- 
mains untaxed,  the  remaining  stores  and  other  taxable 
property  must  be  unduly  and  disproportionately  taxed. 
,  The  more  numerous  the  exemptions  the  more  unequal  and 
burdensome  the  taxation.-'  Then,  after  showing  that  an 
exemption  must  be  construed  with  the  utmost  strictness, 
and  that  the  party  claiming  it  must  ibring  his  case  unmis- 
takably within  the  spirit  and  intent  of  the  exception,  the 
court  said:  **It  is  apparent  that  the  defendant  corpora-^ 
tion  can  not.be  regarded  as  a  purely  public  charitable 
institution,  because  it  wants  the  essential  elements  of  a 
public  charity.  It  has  other  objects  than  charity.  Whac* 
ever  its  ultimate  purposes,  they  are  pther  than  cliaritatole. 
Its  funds  are  derived,  not  from  devises  and  gifts  as  *» 
case  of  a  public  charity,  but  from  fees  and  the  assess- 
ment  of  its  members.  The  funds  so  obtained  are  to  be 
distributed  among  the  poor  and  needy  members  from 
wliom  they  were  collected,  and  among  their  wives  and 
children.  It  is  an  association  for  the  mutual  benefit  of 
its  members,  and  not  a  charitable  institution,  wijthin  the 
meaning  of  the  statute."  In  Baibb  v.  Reed,  28  Am.  Dec, 
650,  an  Odd  Fellows  lodge  formed  for  the  purpose  of  em- 
ploying certain  funds  for  the  mutual  benefit  of  its  mem- 
bers and  their  families  was  held  not  to  be  an  assodatioD 
for  charitable  uses.  5  Rawle,  151.  See,  also,  State  v. 
McGrath,  95  Mo.,  193,  (8  S.  W.,  425);  State  v.  Central  St. 
Louis  Masonic  Hall  Ass^n,  14  Mo.  App.,  596.  In  Young 
Men's  Protestant  Temperance  &  Benevolent  Soc  v.  City 
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of  Fall  River,  160  Mass.,  409,  (36  N.  E.,  57),  it  was  held  . 
that  a  temperance  society,  which  used  its  funds  exclusive- 
ly for  the  benefit  of  its'  members,  was  not  exempt  from 
taxation  as  a  charitable  institution.  The  same  rule  was 
followed  as  to  a  Young  Men's  Christian  Association  hav- 
ing a  similar  rule  in  New  Jersey,  in  Trustees  of  Young 
Men's  Christian  Association  v.  City  of  Paterson,  39  Atl., 
655,  and  in  Maine,  in  City  of  Auburn  v.  Young  Men's 
Christian  Association  of  Auburn,  29  Atl.,  992;  no  puos- 
tion  of  religious  uses  being  made  in  either  of  these  cases. 
In  South  Carolina,  in  Society  v.  Addison,  and  Lodge  v. 
Same,  2  S.  0.,  499,  the  same  rule  was  followed,  and  it  was 
held  that  neither  of  the  appellants  was  entitled  to  the 
exemption.  Summing  up  the  authorities,  the  learned  au« 
thor  of  12  Am.  &  Eng.  Enc.  Law,  (2d  Ed.),  p.  343,  says: 
"While  there  are  decisions  to  the  contrary,  the  prepond- 
erance of  authority  is  in  favor  of  the  doctrine  that  an  ex- 
emption of  benevolent  and  charitable  institutions  doeB 
not  extend  to  a  society  which  confines  its^  benefits  to  mem* 
bers  or  their  families."  The  contrary  decisions  to  which 
he  refers  are  all  under  provisions  exempting  simply  char^ 
itable  institutions.  In  none  of  them  was  the  exemption 
confined  to  institutions  of  purely  public  charity,  and  in 
several  of  the  cases  this  distinction  is  x>^inted  out.  The 
case  of  City  of  Hendei'^on  v.  Strangers'  Rest  Lodge,  (Ky.), 
17  S.  W.,  215,  was  decided  under  the  statute  then  in  force, 
which  was  materially  different  from  our  present  constitu- 
tional provision.  The  cases  of  Trustees  of  Kentucky  Fe- 
male Orph'an  School  v.  City  of  Louisville,  100  Ky.,  470,  (36 
S.  W.,  921);  City  of  Louisville  v.  Southern  Baptist  Theo- 
logical Seminary,  100  Ky.,  506,  (36  S.  W.,  995);  and  aty 
of  Louisville  v.  Board  of  Nazareth  Literary  &  Benevolent 
Inst.,  100  Ky.,  518,  (36  S.  W.,  994),  were  based  on  grounds 
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not  appearing  in  this  case,  all  these  institutions  being 
educational  and  not  charities,  restricted  to  the  meml^ers 
of  any  church  or  society;  and,  in  view  of  the  plain  intent 
of  the  Constitution,  we  are  not  at  liberty  to  extend  th^ 
rule  announced  in  those  cases  to  an  Institution  like  ap- 
pellee. There  are  many  commendable  organizations  own- 
ing a  large  amount  of  property,  and  doing  often  much 
wprk  of  benevolence,  such  as  the  Knights  of  Pythias,  the 
Elks,  the  Odd  Fellows,  the  Red  Men,  Sons  of  Temperance, 
and  the  like;  but  so  long  as  they/  confine  their 
beneficence  to  their  own  members,  or  their  widows 
and  orphans,  or  •  are  not  designed  for  charitable 
purposes  purely  public,  they  can  not  be  regarded  as  insti- 
tutions of  **purely  public  charity,''  within  the  meaning 
of  our  Constitution.  To  so  hold  would  be  to  give  sub- 
stantially no  effect  to  the  words  "purely  public"  in  that 
instrument,  and  leave  few,  if  any,  private  charities  which 
would  not  be  exempt  from  taxation.  The  section  is  framed 
eo  minutely  that  it  is  impossible  to  escai)e  the  conclusion 
that  it  was  designed  to  narrow  exemptions  from  taxation, 
and  to  limit  them  to  the  objects  expressly  named.  It 
must  be  fairly  construed,  with  a  view  to  promote  its  pur- 
poses, and  the  exemptions  allowed  by  it  can  not  be  fex* 
tended  by  implication.  The  judgment  of  the  court  below 
is  therefore  reversed,  and  the  cause  remanded',  with  direc- 
tions  to  overrule  the  demurrer  to  the  reply,  and  for  fur- 
ther proceeding-s  not  inconsistent  with  this  opinion. 

JUDGE  PAYNTBR'S  dissenting  opinion. 

I  dissent  from  the  opinion  of  the  court  in  this  case,  be 
cause  it  disregards  the  doctrine  announced  in  the  cases  of 
Trustees  of  Kentucky  Female  Orphan  School  v.  City  of 
Louisville,  (Ky.),  36  S.  W.,  921;  City  of  Louisville  v.  South- 
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ern  Baptist  Theological  SemiDary,  Id.,  995;  City  of  LouIh- 
ville  V.  Board  of  Trustees  of  Nazareth  Literary  &  Benevo* 
lent  Inst.,  Id.,  994. 


Case  42 — Action  fob  Personal  Injubies  Fbom  Bite  of  Dog — Afrw  20^ 

Wolff  Y.  Lamann. 

appbaii  fbom  jeffebson  cibcuit  coubt,  common  pleas  diyision. 

Judgment  fob  Plaintiff  and  Defendant  Appeals.     Revkbsed. 

Pleading  Knowledge  that  the  Dog  was  Vicious — Contbibutoby 
Negligence  by  Infant — ^Pailube  to  Plead  Negative  Allegations. 

Herd:  1.  The  petition  In  an  action  under  Kentucky  Statutes,  sec 
68,  to  recover  damages  for  injuries  from  the  bite  of  a  dog  owned 
and  kept  by  defendants,  need  not'  allege  that  the  injury  did  n,ot 
occur  upon  the  premises  of  the  owners  after  night,  or  that  plain- 
tiff was  not  engaged  in  some  unlawful  act  during  the  daytime; 
these  exceptions  to  the  statute  being  matters  of  defense. 

2.  It  was  a  question  for  the  Jury  whether  plaintiff,  a  girl  of  eleven 
years  of  age,  who  was  bitten  by  a  dog,  wag  guiltyv  of  contributory 
negligence  in  teasing  and  annoying  a  dog  while  he  was  eating; 
the  inquiry  being  whether  she  exercised  that  degree  of  care 
which,  under  the  circumstances,  would  reasonably  be  expected 
of  a  girl  of  her  years  and  capacity. 

KOHN.  BAIHD  &  tSPLNOLE,  fob  appellant. 

1.  The  petition  does  not  state  a  cause  of  action  for  negligence,  be- 
cause it  does  not  allege  either  negligence  or  facts  from  which  if 
can  be  Inferred.    Railroad  v.  Wolf,  80  Ky.,  82. 

Nor  a  cause  of  action  for  keeping  a  vicious  dog,  because  it  fails 
to  allege  the  scienter.    Young  v.  Murray,  12  Bush,  337. 

Nor  an  action  on  the  statute  for  keeping  a  vicious  dog,  because 
it  does  not  negative  the  exceptions  so  as  to  bring  the  plaintiff 
within  the  purview  of  the  statute.  Chitty  on  Pleading,  vol. 
1,  star  pages,  223,  309;  Bacon's  Abridgment  Old  Ck)m.  Law  Stat- 
ute, L.  1  East,  646;  Vanvasour  v.  Ormrod,  6  B.  C,  430;  Am.  Ac- 
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cident  Co.  v.  Carson,  »9  Ky.,  441;  Railroad  v.  Belcher,  89  Ky.. 
193;  Kichols  v.  Sennitt,  78  Ky.,  630;. Newman  on  Pleading,  398; 
Central  Asylum  v.  Penick,  19  Ky.  Law  Rep.,  1584;  Common- 
wealth V.  Bull,  13  Bush,  656;  Wharton  on  Crim.  Pleading  (9th 
ed.),  sees.  240-1;  Definition  of  Term  ''clause:**  Am.  Ency.  Diction- 
ary, vol.  2,  page  913;  Webster's  Unabridged  Dictionary;  Bouvier's 
Law  Die,  vol.  1,  page  278;  Am  &  Eng.  Ency.  of  Law  (2d  ed.), 
vol.  6,  page  108;  Federal  Rules  in  Equity,  21. 

2.  A  dog  is  property  in  Kentucky.    Commonwealth  v.  Hazelwood» 

84  Ky.,  681;  Cunningham  v.  Koestal,  97  Ky.,  421. 

3.  It  is  the  issue  Joined  and  not  the  evidence  or  instruction  that 

cures  defects  in  pleading.  Chitty  on  Pleading,  vol.  L  star  page, 
673;  Stephens  on  Pleading,  164;  Bogenschuetz  v.  Smith,  84  Ky., 
330;  Evans  v.  Stone.  80  Ky.,  78;  Drake  v.  Semonin,  82  Ky.,  294. 

4.  Where  a  cause  of  action  exists  at  common  law,  and  the  statute 

enlarges  the  remedy,  it  is  necessary  to  plead  the  statute,  or  con- 
clude that  the  damage  is  contrary  to  the  statute.  Bell  v.  Norris. 
79  Ky.,  48^;  Courtney  v.  Jennings,  19  Ky.  Law  Rep.,  1912; 

5.  It  is  error  to  submit  the  construction  of  a  statute  to  a  Jury. 

Thompson  on  Trials,  vol.  X,  sees.  10501052;  Bogenschuetz  v. 
Smith,  84,  363;  Boreing  v.  Hurst,  20  Ky.  Law  Rep.,  184. 

6.  It  is  only  the  person  who  has  control  of  a  dog  that  la  made  re- 

sponsible for  Its  conduct,  and  the  court  should  have  so  told  the 
Jury.  Whallen  v.  Wetzel.  6  Ky.  Law  Rep,,  49;  Whittmore  v. 
Thomas,  153  Mass.,  347;  Cullenkill  v.  Haverhill,  128  Mass.,  218; 
Auchmuty  v.  Hamm,  1  Den,  (N  Y.),  495;  Meyer  v.  Poggemoeller, 
47  Mo.  App.,  560;  Cummings  v.  Riley,  52  N.  H.,  368;  Bumham 
V.  Strother,  66  Mich.,  519;  Shearman  &  Red.  on  Negligence  (5th 
ed.),  vol.  2,  sec.  633;  Baker  v.  Kinzie,  38  Cal.,  631;  Simpson  v. 
Griggs,  58  Hun.,  393. 

7.  The  statute  does  not  eliminate  the  defence  of  contributory  neg- 

ligence. Ome  V.  Roberts,  51  N  H.,  110;  Quimby  v.  Woodbury, 
63  N.  H.,  370;  Cunningham  v.  Koestel,  97  Ky..  421. 

8.  Mere  temporary  disfigurement  is  not  a  criterion  in  the  assess- 

ment of  damages.  Standard  Oil  Co.  v.  Tierney,  92  Ky.,  380; 
Railroad  v.  McBwan,  17  Ky.  Rep.,  406. 

9.  Section  601,  Civil  Code,  is  not  a  mandatory  rule  on  the  court  to 

exclude  the  evidence  of  a  witness  who  is  put  under  the  rule, 
but  leaves  a  discretion  in  the  court  to  be  exercised  in  the  further- 
ance  of  Justice  to  prevent  perjury.  Railroad  v.  McCleaver,  18 
Rep.,  1036;  Johnson  v.  Clen,  82  Ky.,  87;  Bush  v.  Wathen,  47  S. 
W.  R.,  599. 

CARUTH,  CHATTERSON  ft  BLITZ  for  appellee. 

1.  The  allegations  in  the  petition  are  sufficient  to  support  the  ver- 
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diet.  It  is  not  necessary  to  negative  tlie  exception,  but  it  is 
a  matter  of  defense.  Bush  v.  Wathen,  47  S.  W.,  599;  Chitty  on 
Pleadings,  vol.  1,  pages  223,  309;  Vavasane  v.  Ormrod,  6  B.  C.^  430; 
Am.,  Ace.  Co.  V.  Carson,  99  Ky.,  441-44;  L.  &  N.  R.  R.  Co.  v. 
Belcher,  89  Ky.,  197;  Bishop  on  Crim.  Procedure,  vol.  1,  sees. 
632,  631,  635;  Commonwealth  v.  Bull,  13  Bush,  656;  Am.  &  Eng. 
Ency.,  vol.  18,  571;  Chitty  on  Pleading,  vol.  1,  marginal  page 
256;  3  B.  &  C,  189;  Com.  v.  McClannahan,  2  Met.  8;  Goulds' 
Pleading,  see.  22,  chap.  4. 

2.  The  court  is  bound  to  decide  on  instructions  as  they  are  drafted 

and  presented  to  the  court,  but  is  not  bound  to  mold  them  into 
the  proper  form.    Clark  v.  Baker,  7  J.  J.  Marshall,  197. 

3.  The  language  of  the  statute  needs  no  interpretation.     "Owning, 

having  or  keeping''  are  words  as  familiar  to  the  Juror  as  to  the 
court  and  required  no  interpretation. 

4.  The  motion  tor  a  Judgment  for  the  defendant  non-obstante,  and  the 

one  for  a  new  trial,  were  both  properly  overruled.  Owensboro 
Water  Co.  v.  City  of  Owensboro,  6  Ky.,  665;  Mast,  &c.,  v.  Leh- 
man, 18  Ky.  Law  Rep.,  949;  Vaughn  v.  Gardner,  7  B.  Mon.,  27. 

Opinion  of  the  coubt  bt  JUDGE  BURNAM — ^Revebsino. 

This  is  an  action  for  tort,  brought  under  section  68  of 
the  Kentucky  Statutes,  to  recover  damages  for  an  injury 
to  plaintiff,  a  girl  of  eleven  years  of  age,  from  the  bite  of 
a  dog  alleged  to  have  been  owned  and  kept  by  the  defend- 
ants. The  answer  of  the  defendants  is  in  two  paragraphs. 
In  the  first  they  deny  that  any  of  them  owned  or  kept 
the  dog  at  the  time  and  place  referred  t-o  in  the  petition, 
or  at  all;  and  in  the  second  paragraph  they  plead  contrib- 
utory negligence,  and  allege  that  the  dog  was  quiet  and 
good-natured,  and  that  he  was  provoked  to  bite  the  plain* 
tiff  by  her  attennpting  to  take  from  him  a  piece  of  meat 
which  he  was  eating,  and  otherwise  teasing  and  annoy- 
ing him.  Plaintiff  replied^  denying  that  the  dog  was  quiet 
and  good-natured,  or  that  she  attempted  to  take  the 
meat  from  him,  or  otherwise  teased  or  annoyed  him.  The 
trial  resulted  in  a  verdict  and  judgment  in  favor  of  plain- 
tiff for  $1,000,  which  the  defendants  say  was  attributable 
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to  a  number  of  errors  eomindtted  to  their  prejudice  by  the 
trial  court. 

First,  it  is  insisted  that  the  court  erred  in  failing  to 
sustain  their  motion  for  a  judgment  notwithstanding  the 
verdict,  because  the  petition  does  not  state  a  cause  of 
action  at  common  law,  for  the  reason  that  it  does  not 
allege  that  appellants  knew  the  dog  was  vicious, — ^knowl- 
edge of  such  vieiousness  being  the  foundation  of  such  an 
action  at  common  law;  and,  second,  that  it  does  not  state 
a  cause  of  action  under  the  statute,  because  it  fails  to  al- 
lege that  the  injury  did  not  occur  upon  the  premises  of  the 
owners  of  the  dog  after  night,  or  that  she  was  not  en- 
gaged in  some  unlawful  act  in  the  daytime. 

The  petition  alleges  that  the  dog  was  owned  and  kept 
by  the  defendants,  and  while  so  owned  and  kept  by  them, 
it  bit  the  plaintiff.  These  are  the  essential  aljegationo, 
under  the  statute,  to  authori:&e  a  recovery  in  a  proceed- 
ing of  this  sort,  and  it  was  not  necessary  for  the  plaintiff 
to  have  negatived  the  existence  of  the  exceptions  provided 
by  the  statute  as  a  ground  of  defense.  This  question  was 
considei-ed  in  the  opinion  rendered  in  the  case  of  Bu«h  v. 
Wathen,  (Ky.),  47  S.  W.,  599;  and  it  was  there  held  that 
"the  plaintiff  in  an  action  under  this  statute,  to  recovei- 
damages  for  an  injury  inflicted  by  a  dog,  is  not  required  to 
negative  the  exceptions,"  so  it  will  therefore  be  unneces- 
sary for  us  to  again  consider  that  question.  We  are  of 
opinion  that  the  averments  of  the  petition  were  suffi- 
cient to  support  a  cause  of  action  under  the  statute,  and 
that  the  motion  for  judgment  upon  the  pleadings  was 
properly  overruled. 

The  trial  court  refused  to  instruct  the  jury  upon  the  ^• 
sue  of  contributory  negligence  raised  by  the  second  para- 
graph of  the  answer,  upon  the  ground  that  it  was  not  io 
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violation  of  the  rights  of  the  defendants  for  the  inlfant 
plaintiff  to  tease  or  annoy  the  dog  when  it  was  eating 
meat,  or  to  attempt  to  take  the  meat  from  him,  and  was 
not  an  unlawful  act,  under  the  startiute.  It  was  held  m 
Bush  V.  Wat  hen,  Bupra,  that  contributory  negligence  waa 
available  as  a  defense  in  an  action  under  this  statute,  aiid 
that  "the  act  of  the  plaintiff  ia  teasing  and  worrying  the 
dog,  and  but  for  which  the  dog  would  not  have  bittea 
him,  might  be  pleaded;''  and  this  seems  to  be  the  general 
rule.  It  was  held,  in  Keightlinger  v.  Egan,  65  111.,  235, 
that  "if  the  plaintiff  wantonly  irritated  and  aggravated 
the  dog,  and  the  dog  bit  him  in  repellijig  the  aggression, 
and  not  from  a  mischievous  propensity,  the  plaintiff  sJiould 
not  be  allowed  to  recover  for  damages  caused  by  his. own 
wrong;"  and  in  Fake  v.  Addicks,  45  Minn.,  37,  (47  N.  \V., 
450,)  that  "where  a  person  voluntarily  and  unnecessarily 
.  provokes  a  vicious  animal,  and  thus  invites  or  induces  the 
injury,  knowing  the  probaible  consequences,  he  is  not  en- 
titled to  recover."  And  the  ruling  in  Muller  v.  McKesson^ 
73  N.  Y.,  195,  and  in  Lynch  v.  McNally,  Id.,  347,  is  to  the 
same  effect.  It  is  a  matter  of  common  knowledge  that 
dogs,  and  indeed,  all  wild  animals,  are  especially  irratable 
when  eating,  and  that  any  interference  with  them  at  this 
time  is  attended  with  more  or  less  danger  of  retaliation 
on  their  part:  and  to  have  attempted  to  take  away  from 
the  dog  the  meat  which  he  was  eating,  or  to  have  other- • 
wise  teased  or  annoyed  him  at  that  time,  is  such  evidence 
of  contributory  negligence  as  authorized  the  submission 
of  this  question  to  the  jury.  But  it  is  proper  to  say  that 
the  age  of  the  plaintiff  is  an  important  fact  for  the  con- 
sideration of  the  jury  in  passing  upon  this  question,  and 
a  child  of  eleven  years  of  age  should  not  be  put  upon  the 
same  plane  of  care  and  diligence  as  an  adult.    Due  carib 
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on  her  part  did  not  require  the  judgment  and  thoughtful- 
ness  lyhich  would  be  expected  of  an  adult  under  the  same 
circumstances,  and  she  is  entitled  to  recover,  if,  under 
the  cii^cumstances,  she  exercised  that  degree  of  care  which 
under  like  circumstances  would  reasonably  be  expected 
of  a  girl  of  her  years  and  capacity.  See  Meibus  v.  Dodgo, 
38  Wis.,  300;  Plumley  v.  Birge,  124  Mass.,  57;  and  Linck 
V.  Scheffel,  32  111.  App.,  17. 

Other  errors  are  complained  of,  in  the  rejection  of  testi- 
mony, but,  as  they  are  not  likely  to  again  occur,  they  will 
not  be  considered.  For  the  reasons  inddcatedt  the  judg- 
ment is  reversed,  and  the  cause  remanded  for  a  new  trial 
consistent  with  this  opinion. 


Case  43 — Indictment  fob  Failure  to  Give  Signals  at  Public  Cboss- 

INO. 

Illinois  Central  R.  R.  Oo^y.  Oommonwealth, 


APPI&AL   FROM    GBAY80N    OIBGUIT    COURT. 

f 

Thb  Illinois  Central  R.  R.  Co.  was  Convicted  for  Faiuno  to  Qivi 
.Signals  of  the  Approach  of  a  Train  to  a  Pubuc  Crossing— Db- 
fendant  appeals — affirmed. 

Train  Inside  City  Limits — Crossing  Outside. 

Held:  Under  section  786,  Kentucky  Statutes,  regulating  the  giving 
of  signals  at  public  crossings,  outside  of  city  limits,  the  required 
cignal  must  be  given  within  fifty  rods  of  every  crossing,  outside 
the  town  or  city,  whether  the  engine  when  it  arrives  within 
fifty  rods  of  the  crossing  is  inside  or  outside  of  the  limits  of 
the  tow^  or  city. 

J.  S.  WORTHAM,  Attorney  for  appellant. 

1.  The  statute  provides  that  "bell  shall  be  rung  or  whistle  sounded 
outside  of  incorporated  cities  or  towns,  etc."    The  converse  of 
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this  must  be  true,  that  such  signals  need  not  be  given  inside 
such  limits. 

2.  A  penal  statute  can  not  be  extended  by  Implication  or  construction; 

It  can  not  be  made  to  embrace  cases  not  within  the  letter,  al- 
though within  the  reason  and  policy  of  the  law. 

3.  It  is  the  Legislature,  and  not  the  cgurt,  which  is  to  define  a  crime. 

Sutherland  on  Stat.  Construction,  sees.  349,  350;  Bosley  v.  Mat^ 
tingly,  14  B.  Mon.,  73;  I.  C.R.RCo.  v.  Com.,  20  L.  R.,  748; 
I.C.R.R.Co.  v.  Com.,  20  L.  R..  990;  L.  &  N.  Rj  R.  Co.  v.  Com., 
13  Bush,  388;   Kentucky  Statutes,  sec.  786. 

PIRTLB  &  TRABUE,  Attobnets  for  appellant. 

1.  It  Is  totally  inadmissible  to  extend  the  operation  of  a  penal  stat- 
ute upon  an  inference  or  hypoCbesis  that  the  Legislature  has 
overlooked  some  case  when  it  would  have  provided  for  it,  if 
its  attention  had  been  called  to  it. 

W.  S.  GHEIiF,  Commonwealth's  Attobnet,  for  appellee. 

1.  The  public  crossing  Is  the  thing  that  this  statute  was  intended 

to  protect,  and  the  only  reasonable  construction  of  it  is,  that 
the  signals  must  be  given  at  the  r^fluired  distance,  whether  the 
engine  at  the  time  is  outside  or  inside  the  town. 

2.  All  statutes  shall  be  construed  with  a  view  to  carry  out  the  In- 

tent of  the  Legislature.     Kentucky  Statutes,  sec.  459. 

Opinion  of  the  court  by  JUDGE  BURINAM — Affirming. 

Appellant  was  indicted  in  the  Grayson  Circuit  Court  for 
failing  to  give  the  signals  required  by  section  786  of  the 
Kentucky  Statutes  of  the  approach  of  its  south-bound 
passenger  train  to  the  pla^e  where  its  track  crosses  the 
public  highway  known  as  the  "Leitchfield  and  Hartford 
Road,"  The  trial  resulted  in  a  verdict  against  appellant, 
and  this  appeal  is  prosecuted  from  the  judgment  rendered 
pursuant  thereto,  and  involves  the  construction  of  the 
section  of  the  statute  on  which  the  indictment  is  pred- 
icated, which  reads  as  follows:  "Every  company  shall 
provide  each  locomotive  engine  passing  upon  its  road  with 
a  bell  of  ordinary  size,  and  steam  whistle,  and  such  bell 
shall  be  rung  or  whistle  sounded  outside  of  incorporated 
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cities  or  towns  at  a  distance  of  at  least  fifty  rods  from  the 
place  where  the  road  crosses  upon  the  same  level  any 
highway  crossing,  at  which  a  sign-board  is  required  to 
be  maintained,  and  such  bell  shall  be  rung  or  whistle 
sounded  continuously  or  alternately  until  the  engine  has 
reached  such  highway  crossing,  and  shall  give  such  signals 
in  cities  and  towns  as  the  legislative  authorities  there- 
of may  require."  It  appears  from  the  testimony  that 
the  crossing  in  question  is  a  short  distance  outside  of 
the  limits  of  the  town  of  Leitchfield,  and  that  the  track 
of  aiipellant  before  reaching  this  crossing  is  for  some  dis- 
tance within  the  city  limits  of  the  town,  and  that,  when  a 
locomotive  engine  coming  from  the  north  arrives  within 
fifty  rode  of  this  crossing,  it  would  be  inside  of  the  town 
limits,  but  that,  when  coming  from  the  south,  when  it  ar- 
rives within  fifty  rode  of  the  same  crossing  it  is  outside 
of  the  town  limits. 

It  is  the  contention  of  appellant  that  the  statute  does 
not  require  that  the  crossing  signal  should  be  given  for 
this  crossing  on  trains  coming  from  the  north,  as  the  fifty 
rods  before  the  crossing  is  reached  is  within  the  limits 
of  an  incorporated  city.  We  do  not  think  that  the  stat- 
ute is  susceptible  of  this  construction.  It  provides  that 
the  bell  shall  be  rung  or  whistle  sounded  at  a  distance 
of  at  least  fifty  rods  from  the  place  where  the  railroad 
crosses  a  public  highway  upon  the  same  level  at  every 
crossing  out^de  of  incorporated  cities  and  towns.  Wheth- 
er the  engine  when  it  arrives  at  the  50-rod  limit  is  inside 
or  outside  of  the  limits  of  the  town  is  immaterial.  The 
fact  determining  the  duty  of  the  railroad  company  is  the 
location  of  the  crossing.  Section  773  of  the  Kentucky 
Statutes  provides  that  signal  boards  shall  be  erected  and 
constantly  maintained  at  each  public  highway  where  it 
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is  crossed  bj  the  railroad  at  the  same  level,  but  that 
such  boardis  need  not  be  put  up  in  cities  or  towns  unless 
required  by  the  legal  authorities  thereof.  Inside  of  in- 
corporated cities  and  towns,  the  statute  leaves  the  char- 
acter of  signals  to  be  given  to  the  legislative  authorities 
thereof;  clearly  showing  the  purpose  of  the  Legislature  to 
regulate  the  character  of  signals  to  be  given  at  all  cross- 
ings outside  of  incorporated  cities  and  towns,  and  their 
further  purpose  to  leave  this  matter  to  the  authorities  of 
the  city  where  the  crossings  are  within  the  town  limits. 
As  the  instructions  given  upon  the  trial  in  the  court  be- 
low were  in  accordance  with  these  views,  the  judgment  is 
affirmed. 


Case  44 — Action  for  Injunction  to  Restrain  the  Collection  or 
Taxes — April  20. 

Oity  of    Middlesboro,   &c.,  v.    New    South 
Brewing  &  Ice  Co. 

appeal  from  whitley  circuit  court. 
Judgment  for  Plaintiff  and  Distendant  Appeals — ^Reversed. 
Municipal    Taxation — Exemption    of    Manufacturing    Establish* 

MENT. 

Held:  1.  Where  a  corporation  located  Its  plant  in  a  city  under 
a  city  charter  granting  it  certain  exemptions  from  taxation,  the 
State  can  not  withdraw  the  exemption  as  to  that  corporation. 

2.  Section  170,  Kentucky  Constitution,  authorizing  any  incorporated 
city  or  town  to  exempt  manufocturing  establishments  from  muni« 
cipal  taxation  for  not  exceeding  five  years  "as  an  Inducement  to 
their  location/'  and  section  3490,  Kentucky  Statutes,  providing 
that  the  board  of  council  of  a  city  of  the  fourth  class  may,  by  an 
ordinance,  exempt  manufacturing  establishments  and  the  machin- 
ery from  taxation  for  a  period  not  exceeding  five  years  "from 
the  establishment  in  said  city,"  <}o  not  authorize  the  granting 
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of  the  exemption  to  institutions  already  established,  and  the 
exemption  can  not  apply  to  one  which  has  been  operated  for 
several  years  although  only  partially  established. 

3.  Exemptions  from  taxation  are  regarded  in  derogation  of  common 

right  and  therefore  are  not  to  be  extended  beyond  the  exact  and 
express .  requirements  of  the  statutes  strictly  constmed. 

4.  The  tax  collector  was  properly  enjoined  from  levjring  upon  plain- 

tiif's  real  estate  before  he  had  exhausted  the  personal  proiierty. 

T.  6.  ANDERSON,  Attobnet  fob  afpeuakt. 

1.  Under  an  ordinance  of  the  city  which  provides  that  all  manuftbo 

turing  establishments,  and  their  machinery  shall  be  exempt 
from  municipal  taxation  for  a  period  of  five  years  from  the 
time  of  their  establishment  in  the  city,  the  plaintiff  is  exempt 
from  city  taxes  for  said  period. 

2.  The  appellee  was  not   prejudiced   by  any  action  taken  by  the 

board  of  supervisors  of  the  city. 

3.  If  appellee  has  any  right  of  exemption  from  taxation  by  appellant 

for  the  year  1894,  it  has  so  completely  failed  to  show  it  that  this 
court  should  reverse  the  Judgment  of  the  lower  court  Sections 
3  and  170,  Kentucky  Constitution;  Sections  3490  and  3542, 
Kentucky  Statutes;  Board  of  Council  of  Frankfort  v.  Mason 
Foard  &  Co.,  18  Ky.  Rep.,  545. 

G.  W.  SAULBBMUIT,  Attobnkt  for  appellee. 

1.  TTie  city  ordinance,  under  which  appellant  claims  to  be  exempt, 
does  not  apply  to  appellee  and  was  never  so  intended.  Sections 
3  and  170,  Kentucky .  Constitution,  and  sub-sec.  32;  Section 
3490,  Kentucky  Statutes;  Section  116,  Original  Charter  City  of 
Mlddlesboro;  Vol.  1,  page  688,  acts  1899  and  1890;  6  Cranch,  87; 
Bailey  v.  Com.,  11  Bush,  691;  Collins  v.  Henderson,  11  Bush.  74; 
Galloway  v.  Webb,  Hardin,  325. 


Opinion  or  the  ooubt  by  JUDGE  H0B90N— Revesisino. 

By  the  original  charter  of  the  city  of  Mlddlesboro, 
which  became  a  law  March  14,  1890  (Sew.  Acts  1889-90, 
vol.  1,  p.  688,  section  116),  it  was  provided:  'The  provis- 
ions of  this  charter  as  to  ad  valorem  taxation  shall  not 
apply  to  any  tools  or  machinery  belonging  to  man<afac- 
tories  or  to  any  raw  material  for  manufacture  or  goods 
manufactured  in  said  city,  for  a  space  of  five  years  from 
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the  passage  of  this  act;  but  the  same  shall  be  exempt  for 
that  period."  The  appellee,  New  South  Brewing  &  Ice 
Company,  located  at  Middlesboro,  and  was  assessed  for 
the  years  1891,  1892,  and  1893  on  its  property  which  was 
not  exempted  from  taxation  by  the  above  provision. 
These  taxes  it  paid.  It  wa«  then  assessed  in  the  €^ame 
way  for  the  year  1894,  and,  refusing  to  pay  the  taxes, 
brought  this  suit  to  enjoin  their  collection,  after  the  tax 
•collector  had  made  a  levy  upon  its  real  property  therefor. 
Its  claim  is  that  it  Is  exempt  from  taxation  altogether  by 
the  laws  now  in  force.  The  Constitution  of  the  State, 
adopted  in  September,  1891,  provides:  "The  General  As- 
sembly may  authorize  any  incorporated  city  or  town  to 
exempt  manufacturing  establishments  from  municipal 
taxation  for  a  period  not  exceeding  Ave  years  as  an  induce- 
ment to  their  location."  Section  170.  Pursuant  to  thi-s  pro- 
vision of  the  Constitution,  section  3490,  Kentucky  Statutes, 
governing  cities  of  the  class  to  which  Middlesboro  belongs, 
was  enacted,  providing:  "The  board  of  council  may  by  an 
ordinance  exempt  manufacturing  establishments  and  the 
machinery  from  taxation  for  a  period  not  exceeding  five 
years  from  the  establishment  in  said  city."  Under  this 
authority,  the  board  of  council  of  Middlesboro,  on  Jan^ 
nary  29,  1894,  made  the  following  ordinance:  "Be  it  or- 
dained by  the  board  of  council  of  the  city  of  Middlesboro 
first,  that  all  manufacturing  establishments  and  the  ma- 
chinery connected  therewith  shall  be  exempt  from  muni- 
cipal taxation  for  a  period  of  five  years  from  the  time  of 
their  establishment  in  said  city;  second,  all  ordinances 
or  parts  of  ordinances  in  conflict  herewith  are  hereby 
repealed;  third,  this  ordinance  shall  take  effect  from  and 
after  its  passage  and  publication."    It  will  be  observed 
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that  this  is  a  different  exemption  from  taxation  than 
that  conferred  bj  the  original  charter.  The  original  char- 
ter exempted  onlj  the  tools  or  machinery  or  raw  material 
for  manufacture  or  goods  manufactured  in  the  city.  The 
ordinance,  however,  exempts  the  manufacturing  establish- 
ments and  the  machinery  connected  therewith.  The  ex- 
emption under  the  original  charter  was  for  five  years  from 
the  passage  of  the  act.  The  exemption  under  the  ordi- 
nance is  for  five  years  from  the  time  of  the  establishment 
of  the  manufactory  in  the  city. 

It  is  insisted  for  appellee  that  the  exemption  under 
the  original  charter  ceased  with  the  adoption  of  the  pres- 
ent act  for  the  government  of  cities  of  this  class,  and 
that  by  virtue  of  this  act  it  is  entitled  to  an  exemption  of 
all  its  property  for  five  years;  it  being  only  partially  es- 
tablished at  the  time  the  ordinance  above  quoted  was 
passed.  It  is  insisted,  however,  for  the  city,  that  the  con- 
stitutional provision,  as  well  as  the  statute  and  ordinance 
made  by  virtue  of  it,  are  prospective  in  their  operation, 
and  do  not  refer  to  manufactories  already  established  in 
the  city.  After  appellee  located  its  plant  at  Middlesbo- 
ro,  and  acted  on  the  original  charter  granting  it  a  cer- 
tain exemption  from  taxation  for  five  years,  the  State 
couW  not  withdraw  the  exemption,  to  its  prejudice.  Com. 
V.  Burnside  &  C.  R.  Co.,  95  Ky.  60,  [23  S.  W.  868;]  12  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  p.  385.  The  appellee  is  there- 
fore entitled  to  the  exemption  conferred  by  the  original 
charter  for  the  five  years  therein  provided  for. 

'But  it  does  not  follow  that  it  is  also  entitled  to  the 
additional  exemption  provided  for  under  the  new  law  for 
the  government  of  the  city.  The  Constitution  authorizes 
this  exemption  to  manufacturing  establishments,  "as  an 
inducement   to  their  location.''    The  statute  empowered 
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the  council,  by  ordinance,  to  exempt  such  an 
establishment  and  the  machinery  from  taxation 
for  a  period  not  exceeding  five  years  from  its  establish- 
ment in  the  city.  The  ordinance  also  only  grants  the  ex- 
emption to  them  "from  the  time  of  their  establishment  in 
said  city."  It  is  well  settled  that  exemptions  from  taxa- 
tion are  regarded  in  derogation  of  common  right,  and 
therefore  are  not  to  be  extended  beyond  the  exact  and 
express  requirements  of  the  language  used,  construed 
strictissimi  juris.  Railroad  Co.  v.  Thomas,  132  U.  S.  174, 
(10  Sup.  Ct.  68),  (33  L.  Ed.  302).  Or,  as  this  court  said  in 
Kilgus  V.  Orphanage,  94  Ky.  444,  (22  S.  \V.  752):  'A  stat- 
ute should  never  be  so  construed  as  to  exempt  a  particu- 
lar person  or  corporation  from  taxation  for  any  purpose, 
whereby  the  burden  falls  so  much  heavier  on  others,  hav- 
ing no  greater  interest  at  stake  or  duty  to  perform,  un- 
less the  language  used  clearly  and  expressly,  requires  It 
to  be  done."  Authority  to  exempt  manufacturing  estab- 
lishments, "as  an  inducement  to  their  location,"  can  not 
naturally  refer  to  establishments  already  located.  The 
statute  was  made  under  this  power,  and  by  its  terms 
refers  to  power  to  be  exercised  by  the  city  in  the  future. 
The  word-s,  "from  the  establishment  in  said  citv,"  like  the 
other  things  named  in  the«ecf  ion,  which  compromisesthirty- 
fouT  subdivisions, naturally  refer  to  a  future  establishment; 
and  when  construed  strictly,  as  they  must  be  under  the 
rule  above  referred  to,  can  not  be  given  any  otiier  mean* 
ing.  It  follows,  therefore,  that  appellee  is  not  entitled 
to  any  further  or  additional  exemption  by  reason  of  the 
ordinance  adopted  January  29,  1894,  and  must  pay  taxes 
for  the  year  1894  just  as  it  did  for  the  preceding  years. 

The  board  of  supervisors  had  no  power  to  determine 
whether  appellee's  property  was  subject  to  taxation,  and 
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the  fact  that  it  at  one  time  concluded  that  it  was  not 
snbject,  and  afterwards  decided  to  take  no  action  in  the 
matter  without  notice  to  appellee,  was  immaterial. 

It  appears  from  the  record  that  appellee  has  within  the 
city  9^^  acres  of  land,  valued,  with  the  improvements, 
at  120,000,  and  personal  property  valued  at  |500.  It  also 
appears  that  the  collector,  when  enjoined,  had  levied  upon 
the  real  property,  machinery,  and  manufacturing  plant, 
and  was  proceeding  to  sell  same.  This  was  unwarranted, 
as  he  had  no  authority  to  levy  upon  the  realty  without 
exhausting  the  personal  property,  and  to  this  extent  the 
injunction  was  proper.  But  so  much  of  the  judgment  as 
enjoined  the  city  or  its  officers  from  collecting  the  tax  for 
the  year  1894  was  erroneous. 

The  fact  that  appellee  had  only  partially  established, 
though  it  had  for  several  years  operated,  its  establish- 
ment, did  not  aflfect  its  liability. 

Judgment  reversed,  with  directions  to  the  court  below 
to  enter  a  judgment  discharging  the  injunction  enjoining 
the  city  or  the  tax  collector  from  collecting  or  attempting 
to  collect  from  appellee  municipal  taxes  on  its  manufac- 
turing establishment  or  plant  for  the  year  1894,  and  ad- 
judging all  its  property  liable  to  assessment  and  taxation 
for  municipal  purposes  for  the  year  1894,  except  the  tools 
and  machinery  belonging  to  the  manufactory,  raw  material 
for  manufacture  or  goods  manufactured  in  the  city,  and 
for  further  proceedings  not  inconsistent  with  this  opinion. 
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Case  46 — ^Action  fob  Damages  fob  Divebtiko  Wateb  fbom  a  Stbeam. 

Bank  oi  Hopkinsville,  &c.,  v.  Western  Ken- 
tucky  Asylum  for  the  Insane. 

appeal  fbov  chbistian  cibouit  coubt., 

Judgment  fob  Defendant  and  Pla/ntiff  Appeals — Revebsed. 

Actions  Against  State  ^stlums — Rights  of  Ripabian  Owner — ^Di- 
VEBSiON  o»*  Wateb — ^Vend(»  and  Pubchasebt-^ingle  Reoovebt 
fob  Past  and  B^tube  Damages. 

Held:  1.  A  State  institution  for  the  care  of  the  insane,  which  is 
created  a  corporate  body  with  power  to  sue  and  he  sued,  may 
be  sued  for  damages  resulting  from  its  wrongful  diversion  of  the 
water  of  a  stream  from  a  lower  owner. 

2.  One  who  owns  no  land  on  a  stream,  except  an  acre  bought  for  the 

purpose  of  a  pumping  station,  is  not  a  riparian  owner. 

3.  A  vendor  who  has  repurchased  from  the  vendee  the  land  sold, 

paying  therefor  more  than  he  received,  can  not  recover  damages 
for  an  injury  to  the  land  while  the  vendee  held  the  title,  as  if 
there  had  been  merely  a  rescission  of  the  original  contract. 

4.  A  mill  bwner  may  recover  damages  for  the  injury  to  his  business 

by  the  diversion  of  the  water  of  a  stream  during  his  owner- 
'  ship,  up  to  the  filing  of  his  petition,  though  the  diversion  began 
prior  to  his  purchase;  but  he  may  not  recover  for  future  or  per- 
manent injury,  as  that,  depending  on  th«  seasons  and  ralnfUl, 
can  not  be  estimated  with  any  certainty. 

C  H.  BI3i9H  AND  J.  J.  LiANDEJS,  Attorneys  for  appellants. 

1.  Insane  asylums  are  subject  to  be  sued  like  other  persons  or  cor- 

porations  with  respect  to  matters  within  their  corporate  author- 
ity or  duty.  Ky.  Stats.,  sees.  217  and  237;  Herr  v.  Central  Luna- 
tic Asylum,  97  Ky.  Rep.,  460;  Williamson  v.  Louisville  Indus- 
trial School  of  Reform,  95  Ky.  Rep.,  251. 

2.  The  fact  that  the  appellants  did  not  own  the  legal  title  to  the 

mill  property  at  the  time  the  diversion  of  the  water  by  appellee 
began,  will  not  prevent  them  from  recovering  damages  after 
they  acquired  such  title,  where  such  diversion  continues  there* 
after.  Tye,  Ac,  v.  Catchings,  7  Ky.  Rep..  463;  Anderson  v.  Gin. 
South.  R.  R.,  86  Ky.  Rep.,  44;  Am.  &  Eng.  Ency.  of  Law.,  voL 
28,   page   981. 
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3.  The  rights  of  mill  owners  acquired  under  the  statute  regulating 
the  establishment  of  mills,  are  paramount,  and  can  not  be  law- 
fully Infringed  by  any  other  person  or  corporation,  or  taken  and 
applied  to  public  use  without  just  compensation  previously  paid. 
Constitution,  sec.  242;  Anderson  v.  €in.  Southern  R.  R.  Co., 
supra. 

JOHN  FBLAIN'D,  JR.,  and  PByTRBE  &  DOWNER,  Attorwbts  fob  ap- 
fbxxj: 

1.  Material  facts  alleged  in  petition. 

2.  Action  of  court  on  demurrer  to  petition.    State  can  not  be  sued. 

State  funds  can  not  be  appropriated  to  pay  damages.  Ky.  Stat, 
sec.  217;  1  Shearman  &  Red.  on  I^egligence,  4th  ed.,  sees.  249, 
262,  253;  also  in  vol.  1,  sees.  302,  3X2,  319,  320  and  321;  Cooley 
on  Torts,  (Ist  ed.),  pages  379,  381  and  382;  Thompson  on  Neg- 
ligence, vol.  2,  pages  818-897;  Herr  v.  Cen.  Ky.  Asylum,  17  Ky. 
Law  Rep.,  320;  Williamson,  &c.,  v.  L^u.  Ind.  School  of  Reform, 
15  Ky.  Law  Rep.,  629. 

3.  Suit  is  in  corporate  name  of  appellants  alone*    Ky.  Stats.,  sec 

474. 

Opinion  op  the  ooubt  by  JUDGE  WHITE: — ^Reyebsing. 

The  appellants  are  the  owners-  of  a  gristmill  on  the 
east  fork  of  Little  river,  in  Christian  county,  and  as  »uch 
are  the  owners  of  the  right  to  maintain  a  dam  across 
said  stream,  acquired  by  condemnation  proceedings  had 
in  the  year  1846.  The  right  thus  given  to  erect  and  main- 
tain the  dam  was  for  the  purpose  of  using  the  water  power 
thus  afforded  by  the  dam  in  running  the  mill.  The  ap- 
pellee is  a  charitable  institution,  owned  and  conducted  by 
the  State,  for  the  care  and  treatment  of  its  insane  citi- 
zens. The  buildings  and  grounds  of  appellee  are  situated 
some  three-fourths  of  a  mile  from  Little  river,  and  it  owns 
no  land  on  the  river  except  one  acre  acquired  by  its  com- 
missioners by  purchase,  lying  on  both  sides  of  the  river, 
and  including  the  river  within  the  boundary,  as  it  is  not  a 
navigable  stream.    On  this  acre  on  the  river,  appellee  has 
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erected  a  pumping  station,  and  by  this  means  pumps  out 
of  the  river,  to  a  reservoir  on  the  grounds,  water  as  it  is 
needed  for  domestic  purposes,  for  the  use  of  the  inmates 
of  the  institution,  as  well  as  for  the  animals  used  in  its 
work  in  carrying  on  the  gardening  and  hauling  necessary 
thereto.  There  are  wells  and  springs  on  the  grounds  of 
appellee,  but  in  themselves  these  are  insufficient,  and  it 
became  necessary  to  go  elsewhere  for  water,  and  then  the 
acre  was  purchased.  The  pumping  station  of  appellee  is 
up  the  stream  from  appellants'  mill  site.  Appellants 
brought  this  action  in  the  Christian  Circuit  Court  for 
damages  to  the  mill  property  by  reason  of  the  diversion 
by  appellee  of  the  water  from  Little  river,  and  thereby^ 
as  is  charged,  preventing  a  sufficient  flow  to  run  the  mill. 
A  demurrer  to  the  petition  was  overruled,  and  appellee 
now  insists  that  this  was  erroi^.  The  contention  of  ap- 
pellee being  that  it  is  a  public  charitable  institution,  es- 
tablished and  maintained  by  the  State,  and  its  funds  come 
wholly  by  public  taxation  collected  into  the  public  treas- 
ury, and  from  there  distributed  to  appellee,  and  being  thus 
an  arm  of  the  State  government,  an  action  can  not  be 
maintained  against  it. 

The  argument  of  counsel  on  this  question  is  quite  strong 
and  persuasive,  but  the  question  is  not  an  open  one  in  this 
State.  In  the  case  of  Herr  v.  Asylum,  97  Ky.  458,  [30  S. 
W.  971,  [28  L.  R.  A.  394,]  this  identical  question  was 
fully  considered,  and  there  determined  adversely  to  ap- 
pellee's contention.  The  commissioners  of  the  asylum  are 
created  a  corporate  body,  with  power  to  sue  and  be  sued, 
without  qualification  as  to  the  causes  of  action.  This 
must  be  held  to  be  legislative  consent:.      >     • 

Appellee  filed  answer  to  the  petition,  admitting  the  tak- 
ing of  the  water  as  above  otated,  but  alleged  that  the 
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quantity  thus  taken  was  only  so  much  as,  of  necessity, 
was  required  for  domestic  purposes  of  the  institution,  and 
being,  as  alleged,  a  riparian  owner  along  the  stream,  as 
well  as  in  fact  an  owner  of  the  stream,  it  had  a  legal  right 
to  all  the  water  necessary  for  domestic  uses  of  man  and 
beast  of  the  institution.  It  was  pleaded,  further,  that 
at  the  date  of  the  purchase  by  appellants  of  the  mill  the 
pumping  station  of  appellee  was  in  operation,  and  had 
been  so  used  for  some  time,  and  any  damages  done  by  di- 
verting the  water  from  the  stream,  if  there  were  in  fact 
any  damage,  was  done  before  appellant  became  the  owners, 
and  that  for  such  damage  the  appellants  could  not  re- 
cover. To  this  answer  appellants  replied,  by  saying  that, 
before  the  erection  of  the  pumping  station  by  appellee,  ap- 
pellants were  the  owners  of  the  mill,  and  had  contracted 
a  sale  thereof  to  one  HuflFman,  and  that  afterwards^  Huff- 
man not  having  paid  for  the  mill,  the-  contract  of  sale 
was  rescinded,  and  the  property  was  returned  to  appel- 
lants, and  that  appellants  were  the  real  beneficial  owners 
all  the  time,  and  that  it  was  while  Huffman  was  in  pos- 
session of  the  mill  that  the  pumping  station  was  built. 
The  deeds  were  filed  showing  the  conveyances  to  and  from 
Huffman.  A  demurrer  to  this  reply  was  filed;  and,  on 
motion,  was  carried  back  to  the  answer.  The  court  over- 
ruled the  demurrer  to  the  answer,  and  sustained  the  de- 
murrer to  the  reply,  and,  appellants  failing  to  plead  fur- 
ther, the  petition  was  dismissed,  and  hence  this  appeal. 

We  are  of  opinion  that  the  demurrer  to  the  first  para- 
graph of  the  answer,  pleading  that  appellee  was  a  riparian 
owner,  and  as  such  had  a  right  to  use  all  water  necessary 
for  domestifc  purposes,  should  have  been  sustained.  By 
the  admitted  facts,  appellee  is  not  a  riparian  owner  on  the 
stream.    Its  institution  is  three-quarter«  of  a  mile  from 
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the  stream,  and  it  owns  do  land  on  the  stream  except  the 
acre  bought  for  the  purpose  of  the  pumping  station..  It  is 
unnecessary  to  discuss  the  rights  of  a  riparian  owner  on 
the  stream,  as,  in  our  opinion,  it  has  no  application  to 
appellee's  rights.    It  is  not  a  riparian  owner. 

We  are  also  of  opinion  that  the  demurrer  to  the  second 
paragraph  of  the  answer  should  have  been  sustained  in  so 
far  as  the  facts  pleaded  are  intended  to  bar  appellants' 
right  to  recover  anything  by  way  of  damage.  The  facts 
pleaded  in  this  second  paragraph,  and  as  shown  to  exist 
by  the  exhibit  filed* with  the  reply,  present  a  defense  to 
any  recovery  for  damage  done  to  the  mill  prior  to  the 
deed  from  Huffman  to  appellants.  This  deed,  instead  of 
showing  a  rescission  of  the  contract,  shows  a  purchase 
by  appellants  from  Huffman.  The  consideration  recited 
in  the  deed  from  Huffman  to  appellants  is  the  purchase- 
money  notes  given,  "and  in  further  consideration  of  the 
said  parties  of  the  second  part  surrendering  to  said  Huff- 
man some  unsecured  notes  which  they  hold  against  him.'' 
This  shows  that  appellants  paid  more  for  the  mill  prop- 
erty than  they  sold  it  for.  But  this  fact  will  not  bar  a 
recovery  by  appellants  for  tne  actual  damage  done  to  the 
mill  property  by  reason  of  diversion  of  the  water  from  the 
stream,  if  such  th^re  be,  after  they  became  the  owners  of 
the  mill,  and  up  to  the  filing  of  the  petition  herein.  The 
reply  presented  no  facts  in  avoidance  of  the  second  para- 
graph of  the  answer.  The  pleading  relies  on  the  exhibit 
filed  therewith,  and  these  show  that  there  was  no  resois- 
sion,  but  a  purchase  outright. 

In  view  of  a  reversal,  and  a  trial  on  the  question  of  dam- 
ages, we  deem  it  not  out  of  place  to  say  that  there  can  be 
no  recovery  for  future  or  permanent  damages  to  the  mill 
property;  for  the  reason  that,  depending  on  the  seasons 
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and  rainfall,  it  is  too  uncertain  to  be  estimated  with  any 
certainty,  but  the  recovery,  if  anything,  will  be  confined  to 
the  •actual  damage  done  during  appellants^  ownership,  up 
to  the  filing  of  this  petition.  For  the  reasons  indicated, 
the  judgment  is  reversed,  «and  cause  remanded  for  proceed- 
ings consistent  with  this  opinion. 


Case  4^ — ^Action  for  Personal  Injuries — April  25. 

1^^^  Chesapeake  &  O.  Ey.  Oo  v.  Gunter. 

appeal  from  franklin  circuit  court. 

ju1x3ment  for  plaintiff  and  defendant  appeals.    rsversea). 

Negligence  at  Public  Crossings — Instructions  to  Jury — Contribu- 
tory Negligence — ^Failure  to  Have  F^lagman  at  Crossing — ^Fail- 
ure OF  Railroad  Commissioners  to  Require  Flagman. 

Held:  1.  Where  it  was  alleged  in  the  petition  that  plaintiff  was 
thrown  from  the  buggy  by  reason  of  her  horse  becoming  fright- 
ened at  defendant's  train  at  a  public  crossing,  and  that  no  sig- 
nal of  the  approach  of  the  train  was  given,  the  court  should  by 
its  instructions  have  directed  the  attention  of  the  jury  to  the 
question  whether  plaintiff's  horse  became  frightened  by  reason  of 
defendant's  negligence  in  failing  to  give  warning  of  the  train's 
approach,  and  not  merely  to  the  question  whether  defendant's 
agents  "carelessly  and  negligently  frightened  the  plaintiff's 
horse." 

2.  The  court  should  have  instructed  the  Jury  that  it  was  plaintiff's 
duty  to  exercise  such  care  as  an  ordinarily  prudent  person  would 
exercise  under  similar  circumstances,  and  should  not  have  told 
them  that  it  was  her  duty  to  use  ordinary  care,  "by  looking  and 
listening  for  said  train,"  as  the  court  thereby  took  from  the 
jury  the  right  to  say  that  the  failure  to  stop  was  want  of  ordi- 
nary care,  as  they  might  have  done  If  they  found  that  the  cross- 
ing was  an  exceptionally  dangerous  one. 

8.  It  was  error  to  instruct  the  Jury  that,  If  the  crossing  was  an 
exceptionally  dangerous  one,  it  was  the  duty  of  defendant  to 
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keep  a  watchman  at  such  crossing,  or  to  use  some  other  "ef- 
fective" means  to  warn  travelers  of  the  approach  of  trains,  as  the 
law  does  not  require  that  the  means  ^opted  shall  prove  effective, 
but  only  that  they  shall  be  such  as  an  ordinarily  prudent  person 
operating  a  railroad  would  adopt  under  like  circumstances. 

4.  The  failure  of  the  railroad  commissioners  to  require  a  flajgman 
at  a  crossing  within  one  mile  of  the  corporate  limits  of  an  in- 
corporated city  or  town,  as  they  may  do  under  Kentucky  Stat- 
utes, section  774,  does  not  relieve  the  company  from  the  charge 
of  negligence  in  failing  to  have  a  flagman,  where  the  situation 
is  such  that  common  prudence  requires  the  precaution  to  be 
taken;  and  such  failure  on  the  part  of  the  commissioners  is  not 
even  admissible  to  show  due  care  on  the  part  of  the  company. 

6.  The  care  required  of  the  railroad  company  must  be  commensurate 
with  the  danger.  Where  it  has  created  an  extraordinary  dan- 
ger it  is  required  to  exercise  extraordinary  care;  and  what  Is 
du^  care  in  a  particular  case  must  depend  upon  the  existing 
circumstances  at  the  time  of  the  injury  and  it  is  a  question  for 
the  jury  to  decide. 

lRA^  JULIAN  AND  JOHN  T.  SHBLiBY  Attorneys  fob  Appellant. 

JAS.  ANDREW  SCOTT  fob  Appezllez: 

(No  briefs  in  record.) 

Opinion  of  the  cx>ubt  by  JUDGE  DUREILLET — Revebsino. 

AppeHeCjWho  is  awoman  sixty-sevenyears  old, obtained  a 
verdict  of  |1,000  damages  for  injuries  sustained  by  her  by 
jumping  or  being  Jhrown  from  her  buggy  by  reason  of  her 
horse  becoming  frightened  at  appellant's  passenger  train 
at  Walcutt's  crossing;  it  being  averred  that  no  signal  or 
warning  of  the  approach  of  the  train  was  given,  and  that 
the  crossing  at  which  the  accident  occurred  wa«  excep- 
tionally dangerous,  by  reason  of  the  railroad  making  a 
sharp  curve  there,  and  passing  through  a  cut  just  before 
reaching  the  pike.  The  evidence  as  to  whether  a  signal 
was  given  by  the  engine  at  the  crossing  is  conflicting,  as  it 
is,  also,  in  the  question  whether  appellee  used  proper 
care  in  approaching  the  crossing.     She  testifies  that  she 
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stopped  and  lisfcned  on  approaching  the  crossing,  but 
heard  no  signal  of  any  kind,  and  is  confident  that  none  was 
given.  Two  young  men,  however,  who  were  driving  in  a 
Surrey  just  ahead  of  her,  testify  that  when  they  reached 
the  crossing  they  heard  the  whistle,  whipped  up  their 
horse  in  order  to  get  across  before  the  train,  and  signaled 
to  appellee  not  to  corae  on,  but  that  she  did  not  stop  until 
their  signal  was  given. 

It  is  objected  that  the  jury  were  not  properly  instructed. 
The  objections  urged  to  instructions  one  and  two  are  pos- 
sibly cured  by  the  fourth  instruction;  but  we  think  that 
the  attention  of  the  jury  should  have  been  directed,  in 
those  instructions,  to  the  question  whether  appellee's 
horse  became  frightened  by  reason  of  appellant's  negli- 
gence in  failing  to  give  warning  of  the  approach  of  the 
train,  and  should  not  have  merely  directed  their  attention 
to  the  question  whether  appellant's  agents  "carelessly  and 
negligently  frightened  the  plaintiff's  horse,  causing  it  to 
throw  her  from  the  buggy,"  etc.  The  fourth  instruction, 
after  stating  the  duty  of  the  employes  in  charge  of  the 
train  to  give  notice  by  bell  or  whistle,  continues:  "The 
law  «l8o  imposed  upon  the  plaintiff,  when  crtmsing  said 
crossing,  to  use  ordinary  care  to  ascertain  the  approach 
of  such  train,  by  looking  and  listening  for  said  train,  and, 
unless  she  did  so  use  ordinary  care  to  ascertain  the  ap- 
proach of  said  train,  she  was  guilty  of  contributory  negli- 
gence, and  the  verdict  ought  to  be  for  the  defendant." 
This  is  objected  to,  because,  having  required  appellee  to 
use  ordinary  care  to  ascertain  the  approach  of  the  train, 
it  does  not  define  "ordinary  care,"  except  by  erroneously 
limiting  the  amount  of  care  which,  under  the  circum- 
stances of  this  case,  would  be  ordinary.  We  are  of  the 
opinion  that  the  court  should  have  told  the  jury  that  it 
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was  plaintiff's  duty  to  exercise  such  cai^e  as  an  ordinarily 
prudent  person  would  exercise  under  similar  circum- 
stances to  ascertain  the  approach  of  trains,  and  that  it 
should  not  have  limited  the  degree  of  care  required  by  the 
words  "by  looking  and  listening  for  said  train."  These 
words,  in  effect,  notified  the  jury  that,  under  the  circum- 
stances in  this  case,  it  was  not  required  that  plaintiff 
should  stop,  in  order  to  constitute  ordinary  care  on  her 
part.  What  constitutes  ordinary  care  is,  we  think,  a  ques- 
tion for  the  jury,  under  the  circumstances  of  the  case  on 
trial.  The  amount  of  care  which  an  ordinarily  prudent 
I)erson  would  exercise  is  to  be  detennined  by  the  circum- 
stances of  the  particular  case.  What  would  be  ordinary 
care  in  one  case  might  be  gross  negligence  in  another.  At 
a  crossing  in  a  level  stretch  of  country,  where  an  uninter- 
rupted view  could  be  had  for  a  long  distance  in  either 
direction,  it  might  not  be  necessary  to  either  stop  or  lis- 
ten, in  order  to  exercise  ordinary  care;  but  at  an  excep- 
tionally dangerous  crossing,  such  as  the  jury  found  this 
crossing  to  be,  <a  much  greater  degree  of  care  would  be 
required,  to  constitute  ordinary  care,  and  the  jury  might 
be  justified  in  concluding  that  ordinary  care  required  the 
plaintiff  to  stop  and  look  and  listen.  It  seems  to  us,  there- 
fore, that  it  was  error  to  instruct  the  jury  that  it  was 
plaintiff's  duty  "to  use  ordinary  care  to  ascertain  the  ap- 
proach of  such  train,  by  looking  and  listening,"  because 
that  instruction  told  them  that  it  was  her  duty  to  look 
and  listen,  only,  and  not  to  stop.  2  Thomp.  Neg.  1235, 
section  10. 

The  fifth  instruction  told  the  jury  that,  if  they  believed 
that  Walcutt's  crossing  was  "an  exceptionally  dangerous 
crossing  it  was  the  duty  of  the  defendant  to  keep  a  watch- 
man at  such  crossing,  or  to  use  some  other  effective  means 
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to  warn  travelers  of  the  approach  of  its  trains  to  said 
crossing,  and  the  failure  to  do  so  was  negligence  on  the 
part  of  the  defendant.  .  .  /'  This  was,  we  thinks  a  per- 
emptory instruction  to  find  for  plaintiff  if  the  jury  believ- 
ed that  crossing  was  exceptionally  dangerous.  It  required 
the  company  to  adopt  means  which  should  be  actually 
effective  to  warn  the  traveling  public  of  the  approach  of 
trains.  The  company  was  required  only  to  uee  such 
means  to  give  warning  of  the  approach  of  train*  as,  con- 
sidering the  character  of  the  crossing,  were  reasonably 
sufficient  to  warn  travelers  of  the  approa<ih  of  trains;  and 
the  jury  are  the  judges  of  the  reasonable  sufficiency  of 
the  means  actually  employed.  Whether  the  means  em- 
ployed were  reasonably  sufficient,  under  the  circumstances 
of  this  case,  and  considering  the  nature  of  the  crossings 
and  the  physical  -conformation  of  the  country  surround- 
ing it  (that  is,  whether  they  were  such  a^  an  ordinarily 
prudent  person  operating  a  railroad  would  have  adopted 
under  like  circumstances),  was  a  question  for  the  jury  to 
decide  under  proper  instructions.  It  is  not  required  by 
the  law  that  the  means  adopted  should  prove  effective. 

It  is  objected  that  the  court  struck  out  of  defendant's 
answer  an  averment  that  the  railroad  commissioners  had 
noit  notified  the  railroad  company — as  they  might  have 
done,  under  sections  773,  774,  Kentucky  Stat- 
utes, if  in  their  opinion,  the  public  interests 
required  it — to  erect  gates  or  keep  a  flagman 
there,  though  the  crossing  was  within  a  mile  of  the  corpo- 
rate limits.  This  was  not  error.  The  care  required  of  the 
company  must  be  commensurate  with  the  danger.  Where 
it  has  created  an  extraordinary  danger,  it  is  required  to 
exercise  extraordinary  care;  and  what  is  due  care  in  the 
particular  case  must  depend  upon  the  existing  state  of 
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circumstances  at  the  time  of  the  injury,  and  it  is  a  ques- 
tion for  the  jury  to  decide.  In  some  States  it  has  been 
held  that,  where  it  is  the  statutory  duty  of  railroad  com- 
missioners to  determine  the  necessity  for  a  flagman  at  a 
crossing,  the  failure  to  have  a  flagman  could  not  be  shown, 
as  evidence  of  negligence,  if  no  order  requiring  one  had 
been  made  by  the  commissioners.  Battishill  v.  Hum- 
phery  (Mich.)  31  N.  W.  894.  This  doctrine  has,  however, 
been  doubted.  2  Wood,  R  R.  1314.  The  better  doctrine 
seems  to  be  that,  if  there  is  unusual  danger  at  a  crossing, 
it  may  be  negligence  not  to  provide  a  flagman,  watchman, 
or  the  like,  though  there  is  no  statutory  requirement. 
Railway  Co.  v.  Kuhn,  86  Ky.  578,  [6  S.  W.  441.]  Section  774, 
Kentucky  Statutes,  provide©  that  whenever,  in  the  opinion 
of  the  railroad  commissioners,  the  public  necessity  requires 
it,  they  shall  notify  any  railroad  company  to  erect  a  gate 
or  keep  a  flagman  stationed  at  any  highway  and  railroad 
crossing  within  one  mile  of  the  corporate  limits  of  any  in- 
corporated city  or  town.  But  the  failure  of  the  commis- 
sioners to  require  such  precaution  does  not  relieve  the 
company  from  the  charge  of  negligence,  if  the  situation 
of  the  crossing  and  the  circumstances  surrounding  it  are 
such  that  common  prudence  requires  the  precaution  to  be 
taken.  Nor  do  we  think  such  failure  on  the  part  of  the 
commissioners  is  even  evidential  to  show  due  care  on  the 
part  of  the  railroad  company.  We  think  this  is  supported 
by  the  reasoning  in  the  opinion  in  Railroad  Co.  v.  Dalton 
(Ky.)  43  S.  W.  431:  For  the  reasons  given,  the  judgment 
is  reversed,  and  the  cause  remanded,  with  directions  to 
award  appellant  a  new  trial,  and  for  further  proceedingg 
consistent  herewith. 
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Cabs  47 — Acnoix  to  Bnfobce  Mobtoage  Lien  Ac. — Apbil  25. 

Smith  V.  Allen. 

APPEAL  FROM    BATH    CIBCUIT  COUBT. 

AcnoN  BY  Deposit  Bank  or  Pierce,  Pant  &  Co.,  against  R.  L. 
Thompson  and  othebs  to  enforce  a  Mobtgagb  Lien.  Judg- 
ment FOB  J.  W.  Allen  and  othebs  upon  cross  petition  filed  by 

THEM,  ENFOBCING  A  LIEN  UPON  THE  DeBTOB^S  EQUITT  OF  REDEMP- 
tion in  the  land  sold  to  satisfy  plaintiff's  llen,  and  w.  r. 
Smith  and  othebs  appeal.    Affibmed. 

Pleading — Filino  in  Vacation — ^Filing  after  Final  Judgment — 
Lis  Pendens  Pubchaseb — Execution  Lien — ^Equity  of  Redemp- 
tion. 

Held:  1.  In  an  action  to  enforce  a  mortga«:e  lien,  creditors  whose 
executions  had  been  levied  subject  to  the  mortgage  had  the  right 
after  the  land  had  heen  sold  under  a  decree  enforcing  the  mort- 
gage lien,  and  had  failed  to  bring  two-thirds  of  its  yalue,  to  file 
their  answers  and  cross  •petitions  in  vacation,  asserting  liens 
upon  the  equity  of  redemption,  and  to  have  process  issued  to  the 
next  term  of  court. 

2.  The  debtor  having  made  an  assignment  for  the  benefit  of  credi- 
tors after  the  institution  of  the  action  to  enforce  the  mortgage 
lien,  and  after  the  levy  of  the  executions,  it  seems  Ihat  the  as- 
signee, who  purchased  at  the  sale  made  to  satisfy  the  mortgage 
lien,  was  a  Us  pendens  purchaser,  and  therefore  not  a  necessary 
party  to  the  cross  petition  of  the  execution  creditors  asserting 
a  lien  upon  the  equity  of  redemption. 

8.  Where  an  execution  has  been  levied  on  land  suljject  to  a  mort- 
gage, and  the  land  fails  to  bring  two-thirds  of  its  value,  t^e 
execution  creditor  may,  by  cross  petition  in  the  action  to  enforce 
the  mortgage  lien,  subject  the  equity  of  redemption. 

EDWARD  W.  HINE)S,  Attorney  fob  Appellant. 

1.  The  Judgment  confirming  the  report  of  sale  of  the  land,  put  an 
end  to  the  action,  and  therefore  neither  the  clerk  in  vacation, 
nor  the  court  in  term-time,  had  any  authority  thereafter,  to  per- 
mit the  filing  of  an  additional  pleading.  Brown  v.  Van  Cleve, 
86  Ky.,  3M;  Meadows  v.  Goff,  90  Ky.,  540;  Kendall  v.  Carter, 
8  Rep.,  879;   City  of  Covington  v.  Page,  11  Rep.,  404. 
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2.  In  no  event  was  there  any  authority  for  the  filing  of  the  answers 
and  cross  petitions  in  vacation.    Civil  t!ode,  sec.  108. 

S.  A  levy  upon  the  equity  of  redemption  was  necessary  to  give  a 
lien  thereon,  the  lien  created  by  the  levy  on  the  land  having 
been  exhausted  by  its  sale.  Kentucky  Statutes,  sec.  2365;  Qlaze- 
brook  &  Bro.  v.  Brandon,  3  Ky.  Law  Rep.,  466;  Makibbin  v.  Arndt» 
88  Ky.,  180. 

W.  6.  BEARING  and  REUBEN  OUDQELL  fob  Appellants. 

1.  Neither  of  the  appellees  levied 'their  executions  on   the  equity 

of  redemption,  hence  there  are  no  priorities  to  adjust  between 
them.    A  levy  on  the  land  was  not  sufficient. 

2.  The  object  of  the  plaintiffs  suit  was  accomplished  when  the  land 

was  sold.    It  then  became  final. 

3.  The  answer  and  cross  petition  is  not  a  part  of  the  record,  until 

noted  of  record.  The  summons  thereon  was  issued  befqre  this 
was  done  and  is  a  nullity.  Civil  Code,  107  and  108;  Kentucky 
Statutes,  2365;  Meadows  v.  Goff,  90  Ky..  540;  Brown  v.  Van 
Cleve,  86  Ky.,  381;  Watts  v.  Hughes,  15  Ky.  Law  Rep.,  846. 

Opinion  op  the  coubt  by  XODGB  OUPFY — Affibming. 

On  August  30,  1897,  the  Deposit  Bank  of  Pierce,  Fant  A 
Co.  instituted  a  suit  in  the  Bath  Circuit  Court  against  R.  L, 
Thomson  and  others.  In  that  suit  plaintiflf  sought  a 
judgment  against  Thompson  for  a  sum  therein  stated, 
and  also  claimed  a  lien  under  the  mortgage  upon  certain 
real  estate  in  Bath  county.  It  is  further  sho^n  in  the  pe- 
tition that  the  appellee^  herein  had  obtained  judgments 
again«t  the  said  H.  L.  Thompson,  and  had  caused  execu* 
tions  upon  their  several  judgments  to  be  issued  and  lev* 
ied  upon  the  land  in  the  mortgage  mentioned,  and  said 
appellees  were  made  parties  to  the  suit,  and  called  upon  to 
assert  their  claims.  At  the  October  term,  1897,  of  the 
court,  the  plaintiff  obtained  judgment  aga-inst  Thompson 
for  the  amount  of  it«  debt,  and  a  judgment  for  a  sale  of 
enough  of  the  land  in  the  mortgage  mentioned  to  pay  said 
judgment.    At  the  February  term,  1898,  of  said  court,  the 
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oommissioner  made  report  of  sale,  showing  that  all  of  the 
land  except  thirteen  acres  had  been  sold,  and  bought  bj 
the  appellant,  W.  R.  Smith,  at  less  than  two-thirds  of  itft 
value,  which  report  of  sale  was  confirmed.  At  the  May 
term,  1S98,  of  said  court  there  was  an  order  made  as  fol- 
lows: ^The  defendant  Exchange  Bank  of  Sharpsburg, 
filed  its  answer  and  cross  petition  in  the  clerk's  office 
March  5,  1898,  which  is  now  noted  of  record."  A  similar 
order  was  made  as  to  J.  W.  Allen,  except  that  his  answer 
and  cross  petition  were  filed  March  15,  1898;  and  a  similar 
order  was  made  in  reference  to  Ratcliffe,  T.  J.  Allen,  the 
Specialty  Carriage  Company,  and  Charles  Browning.  The 
several  answers  and  cross  petitions  of  the  appellees  sub- 
stantially alleged  that  Thompson,  after  the  institution 
cf  the  suit  of  plaintiffs,  and  after  the  levy  of  their  execu- 
tions as  thereinbefore  set  out,  made  an  assignment  to 
appellant  Smith  for  the  benefit  of  his  creditors,  and  also 
set  up  the  fadt  of  the  sale  under  the  judgment  in  favor 
of  the  original  plaintiff,  and  that  the  land  sold  for  less 
than  two-thirds  of  its  value,  and  prayed  for  a  sale  of  the 
i-edemption  right  in  said  land  to  satisfy  their  said  debts. 
Summons  upon  sai^  answers  and  cross  petitions  were  is- 
sued, and  served  upon  the  appellants.  The  appellant, 
Smith,  being  a  resident  of  Fleming  county,  the  summons 
was  served  upon  him  in  said  county.  At  the  May  term, 
1898,  of  said  court,  Smith  moved  to  quash  the  return  of 
the  process  on  the  several  cross  petitions  of  appellees, 
and  to  strike  said  answers  and  cross  petitions  from  the 
file,  because  same  were  filed  out  of  term  time  and  in  vaca- 
tion, without  leave  of  the  court,  and  this  court  at  *tihe 
time  had  no  jurisdiction,  and  the  clerk  no  right  to  file  the 
same  and  issue  process  thereon,  which  motion  was  overr 
ruled  by  the  court,  to  which  Smith  excepted,  and  after* 
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wards  appellaxits  ThompsoD  and  Bmith,  still  insisting  oh 
the  court  having  no  jurisdiction^  filed  demurrer<s  to  said 
parts  of  said  answers  and  cross  petition,  which  were  over* 
ruled.  Afterwards  appellants  moved  to  strike  out  certain 
parts  of  said  answers  and  croiss  petitions,  which  was  over« 
ruled.  Thereupon  appellants,  still  objecting  to  the  juris- 
diction of  the  court,  tendered  tlleir  answers,  which  were 
ordered  to  be  filed,  and  thereupon  appellees  entered  de- 
murrers  to  the  answers  of  appellants. 

The  answer  of  Thompson  claims  that  he  is  entitled  to 
the  sum  of  |675  of  the  proceeds  of  the  equity  of  redemjh 
tion  in  the  land  in  controversy,  if  the  same  be  sold  in  lieu 
of  homestead.  The  substance  of  Smith's  answer  !$  that 
he  r]ua]ified  as  assignee  after  suit  of  plaintiff  against 
Thompson  was  instituted;  that  he  was  not  a  party  to  the 
suit;  that  said  sale  was  made  by  the  master  commissioner; 
that  the  parties  filing  the  answer  and  cross  petition  were 
parties  to  the  suit,  and  were  before  the  court  when  the 
judgmei|t  was  rendered;  that,  as  assignee,  he  had  no  re- 
sponsibility whatever  in  making  the  land  bring  the  high- 
est price,  and  that  the  entire  responsibility  in  obtaining 
the  highest  price  was  out  of  his  hands;  that  he  bid  only 
as  an  individual,  and  that  the  plaintiffs  on  cross  petition 
did  not  except  to  the  report  of  sale^  and  that  he  (appel- 
lant) was  the  highest  and  best  bidder;  and  further  pleads 
the  fact  of  defendants,  having  failed  to  answer  and  set 
up  their  claims  before  the  sale  made  by  the  commissioner; 
that  they  had  no  right  to  the  relief  sought,  nor  any  right 
to  a  judgment  for  a  sale  of  the  redemption  right.  The 
court  sustained  the  demurrer  to  the  answer  of  appellant, 
Smith,  and  overruled  the  demurrer  as  to  the  answer  of 
Thompson,  and  on  motion  of  plaintiffs  on  cross  petition, 
the  cause  was  submitted  for  judgment  on  the  merits,  to 
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which  defendants,  Smith  and  Thompson,  excepted  and  ob- 
jected. The  coart  adjudged  a  sale  of  the  redemption 
right  in  the  199  acres,  three  roods,  and  thirty-six  poles 
hereinbefore  sold  by  the  commissioner  and  purchased  by 
appellant  Smith,  but  reserved  all  questions  as  to  the  ap- 
plication of  the  proceeds  of  the  sale  for  >futui^  adjudica- 
tion;  and  from  this  judgment  appellants  prosecute  this 
appeal. 

It  is  insisted  for  appellants  that,  after  the  original 
plaintiff  had  obtained  a  judgment  and  sale  of  the  land, 
these  appellees  had  no  right  to  file  the  answers  and  cross 
petitions  filed,  and  it  is  especially  insisted  that  they  could 
not  be  filed  with  the  clerk  in  vacation;  and  we  are  referred 
to  several  decisions  of  this  court  and  the  superior  -court 
which  it  is  claimed  sustain  the  contention  of  appellants. 
But  it  will  be  found  upon  an  examination  of  the  cases  cited 
that  they  are  not  at  all  analogous  to  the  case  at  bar.  In 
some  of  the  cases  cited,  the  plaintiff,  after  the  determina* 
tion  of  the  Issues  between  him  and  defendant,  sought  to 
set  up  a  new  cause  of  action  and  obtain  other  relief;  and 
it  was  held  that  he  could  not  do  so,  that  the  judgment 
ended  the  controversy,  and  that  there  was  no  cause  pend- 
ing in  the  court.  In  another  case,  after  a  judgment  had 
been  entered  in  a  suit  between  a  plaintiff  and  defendant  in 
ejectment,  the  wife  of  the  defendant  sought  to  be  made  a 
party  and  allowed  to  contest  plaintiff's  right  to  possession; 
but  the  court  held  that,  if  she  was  not  made  a  party  to 
the  suit,  her  rights  were  not  affected  by  the  judgment 
against  her  hu«band,  and  hence  she  could  not  be  al- 
lowed to  be  made  a  party  to  the  suit,  which 
had  already  been  terminated  by  a  judgment. 
Jt  is  evident  that  appellees  could  have  filed  their 
answers  and  cross  petition  at  the  October  term,  1897,  and 
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obtained  practically  the  same  relief  now  sought,  or, 
rather,  been  in  the  condition  at  the  February  term,  1898, 
to  have  asked  for  and  obtained  a  judgment  for  a  sale  of 
the  redemption  right.  They  undoubtedly  acquired  a  lien 
upon  the  land  by  virtue  of  the  levy  of  their  executions, 
which,  of  course,  was  subordinate  to  that  of  the  plaintiff. 
If  they  had  filed  answers  at  the  October  term,  1897,  one 
of  two  result*  would  have  followed,  to- wit:  A  judgment 
for  sale  of  enough  of  the  land  to  pay  plaintiff's  claim 
would  have  been  entered,  exactly  as  it  was  entered,  or 
else  the  plaintiff's  cause  would  have  been  continued  until 
the  Fe>bruary  term,  1898.  It  nowhere  appears  in  this  rec- 
ord that  appellants  have  been  at  all  injured  by  the  failure 
of  these  appellees  to  file  their  answer  and  cross  petition 
prior  to  the  renditiop  of  the  judgment  in  favor  of  plaintiff 
against '  Thompson. 

A  ptfirty  may  file  an  answer  in  vacation  with  the  clerk 
of  the  court,  and  we  know  of  no  rule  of  law  that  pro- 
hibits a  defendant  from  filing  an  answer  and  cross  peti- 
tion in  vacation,  and  procuring  a  s-ummons  to  be  issued 
thereon.  If  it  turned  out  that  he  had  no  right  to  a  cross 
petition  against  the  party  against  whom  he  sought  re- 
lief, the  result  \<rould  be  that  his  petition  would  be  dis- 
missed at  his  cost.  Moreover,  it  may  well  be  doubted 
whether  appellant  Smith  was  a  necessary  party  to  the 
cross  petition  filed.  He  became  assifjnee  of  Thompson, 
and  also  purchased  the  land,  after  the  levy  had  been  made 
under  the  executions  in  question,  and  after  the  institution 
of  plaintiff's  suit,  in  which  the  levies  aforesaid  were  set 
up.  It  would  therefore  seem  that  Smith  was  a  lis  pendens 
purchaser. 

We  do  not  concur  in  the  contention  of  appellants  that 
the  redemption  right  could  be  sold  only  under  execution,. 
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It  is  oertaln  that,  if  the  sale  had  not  satUrfled  the  debt  of 
plaintifif,  it  would  have  been  entitled  to  a  judgment  for  a 
saU:  of  the  redemption  right  to  satisfy  the  remainder  of  its 
debt  against  Thompsoti.  It  is  certain  that  appellees  had 
acquired  a  lien  upon  the  land  subordinate  to  that  of  plain- 
tift,  and  if  all  parties  had  been  properly  before  th^  court, 
on  proper  pleadings,  the  judgment  would  have  been  to 
sell  enough  of  the  land  to  pay  plaintiff's  debt  and  the  debts 
of  apx>ellees,  due  regard  being  paid  to  Thompson's  home- 
stead right;  and,  this  being  true,  we  are  unable  to  see  why 
it  was  not  competent  for  the  court  to  adjudge  a  sale  of 
the  redemption  right  to  pay  the  claimts  of  these  appellees. 
If  there  had  been  100  acres  of  the  land  left  after  satisfy- 
ing the  claim  of  the  plaintiff,  it  would  seem  that  appel- 
lees would  have  been  entitled  to  a  judgment  for  the  sate 
thereof  to  pay  their  claims.  Perceiving  no  error  in  the 
proceedings  prejudicial  to  the  substantial  rights  of  either 
of  the  appellants^  the  judgment  is  affirmed. 


Casb'4S— AonoN  to  Rbooveb  Salabt— Afbde.  17. 

Jackso];!  v.  Oity  of  Bichmond. 

appeal  from  madison  cibcurr  coubt. 
Judgment  fob   Defendant  and  Plaintiff   Appeals.    Affiemed. 

Ck)MMENCEMENT  OF  TEBM  OF  CiTY  ATTORNEY — CHANGE  OF  OOMFBNSA- 
TION. 

Held:  The  terms  of  all  officers  begin  on  the  first  Monday  in  Janu- 
ary after  their  election  !n  November,  when  no  other  time  la 
fixed  by  the  Constitution;  and.  therefore,  when  one  who  was 
elected  city  attorney  in  November,  1897,  for  a  full  term  was 
thereafter  in  the  same  month  appointed  to  fill  a  vacancy  in  the 
ofilce,  he  could  not  claim  to  hold  by  virttfb  of  his  appointment 
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after  the  first  iMonday  In  January,  1898.  so  as  to  entitle  him  to 
claim  exemption  after  that  time  from  the  operation  of  a  city 
ordinance  passed  in  Jilne,  1897,  changing  the  compensation  of 
the  city  attorney. 

J.  A.  SULLIVAN  AND  J.  TAUBOT  JACKSON,  ArroBNEYa  fob  Appel- 
lant. 

1.  This  court  held  in  Tevis  ▼.  Rice,  17  Ky.  Law  Rep..  350,  that  the 
term  of  H.  C.  Rice,  elected  police  Judge,  did  not  begin  until 
September  1,  1594,  and  under  section  160  of  the  Constitution, 
if  the  police  Judge  holds  office  for  four  years,  and  did  not  begin 
until  September  1,  1894,  the  city  attorney  of  Richmond,  who 
was  elected  at  the  same  time,  and  for  the  same  term,  is  entitled 
to  such  pay  as  he  would  have  gotten  for  his  seryices  during  the 
remainder  of  that  unexpired  term.  17  Ky.  Law  Rep.,  ^0;  Sec- 
tions 160,  105  and  235,  Kentucky  Constitution. 

C.  H.  HREXJK  FOR  Appexlee. 

(No  brief  in  record.) 

Opinion  of  the  court  by  JUDGE  WHITE — ^Affibming. 

Appellant  brought  this  action,  seeking  to  recover  ol  ap» 
pellee  a  balance  claimed  to  be  due  as  salary  as  city  attor- 
ney. The  agreed  facts  are  that  appellant  was  elected  by 
the  eity  council  November  17,  1897,  to  fill  a  vacancy  caused 
by  the  resignation  of  J.  A.  Sullivan,  and  held  on  as  such 
officer  till  the  filing  of  this  action.  Appellant  had  been 
elected  to  the  office  for  a  full  term  by  the  people  before  his 
election  by  the  council  to  fill  the  vacancy.  In  June,  1897^ 
the  city  council  of  appellee  had  passed  an  ordinance  that 
changed  the  compensation  of  the  city  attorney  from  fees 
and  coimmissions  to  a  fixed  salary.  After  appellant  quali* 
fied  under  the  appointment  ot  the  council,  he  was  paid 
under  the  law  as  it  existed  before  the  change,  in  June, 
1897,  up  till  February,  1898.  After  February,  1898,  ap- 
pellant  was  paid  the  salary,  and  now  claims  in  this  action 
the  difference  between  the  salary  and  fees  up  till  Sep^ 
tember  1,  1898,  at  which  time,  he  claims,  the  new  term. 
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for  which  he  was  elected  began.  The  court  bel<n¥  cm  the 
admitted  facts,  adjudged  that  the  term  of  appellant  Qiider 
his  election  by  the  people  began  January,  1898,  and  that 
the  salary  was  paya'ble  from  that  date;  that  the  ordinance 
of  June,  1897,  became  effective  at  that  time,  and  for  that 
reason  appellatnt  had  been  paid  all  that  was  due  him.  Fnmh 
that  judgment  this  appeal  is  prosecuted. 
^  Section  3509,  Kentucky  Statutes,  provides  that  the  oity 
council  may  provide  by  ordinance  for  the  election  of  a 
dty  attorney  for  the  same  term  as  the  xwlice  judge:  It 
ip  admitted  that  this  was  done.  By  section  3510,  Ken- 
tucky Statutes,  it  is  provided  that  the  term  of  police  judge 
shall  be  four  years,  with  a  proviso  that  the  ^  term  of  the 
judge  then  in  office,  elected  in  1890,  shall  cease  on  August 
31,  1894,  and  the  judge  elected  in  November,  1893,  shall 
begin  his  term  September  1,  1894,  and  continue  until  the 
Novemiber  election,  1897,  and  until  his  successor  is  elected 
and  qualified.  This  section  is  in  accordance  with  seotion 
167  of  the  Constitution.  Since  the  adoption  of  the  pres- 
ent Constitution,  all  officers  elected  by  the  i)eople,  except 
Governor  and  Lieutenant  Governor,  as  we  now  remember, 
begin  their  term  of  office  on  the  first  Monday  in  January 
after  their  election  in  November,  and  that  this  date  waa 
contemplated  by  the  frame rs  of  the  Constitution  is  clear; 
and  that  it  applies  to  all  officers,  where  no  other  time  is 
fixed,  is,  we  think,  manifest.  To  hold  that  a  city  council 
of  one  dty  of  the  fourth  class  may  fix  September  Ist  fol- 
lowing  the  election  in  Novemiber,  as  appellant  contends, 
would  utterly  destroy  the  uniformity  of  laws  contemplated 
by  the  Coaistitu-tion.  If  September  1st  could  be  fixed, 
any  other  date  might  be  fixed,  and  so  there  would  be  no  uni- 
foirmity  among  cities  having  the  same  charter.  The  ex- 
press provision  of  section  167  of  the  Constitution,  as  well 
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as  section  3510;  Kentucky  StatateB,  is  that  the  polioe 
judge  shall  continue  in  office  till  the  November  election, 
1897,  and  until  the  election  and  qualification  of  his  suc- 
cessor. This  latter  clause  can  not  be  held  to  mean  till 
such  time  as  the  council  may  fix  for  the  term  to  begin — 
certainly  not  for  ten  months.  We  are  of  opinion  that  the 
term  of  appellant  under  his  appointment  ended  on  the 
first  Monday  in  January/1898;  and  consequently  he  has  no 
cause  of  action  against  the  city,  as  he  has  been  paid  the* 
salary  fixed  under  the  new  term.  Judgment  affirmed. 
Petition  for  rehearing  filed  by  appellant  and.  overruled. 


1108    3771 

Oasb  49— Action  to  Bnfobcb  Tax  Lbn-— Aful  27.  \lm  mv 

Gterman  Bank  v.  Oity  of  Louisville. 

AFFBAL  TfeOH    JEFFERSON    CIBCUIT   COUBT,    COKMON    FLEAS    DlVISIOir. 
JUDOIOBNT  FOB   PLAINTIFF   AND    DmFKNDANT  APPEALS.      AFFIBMBD. 

Taxation — ^Jxtdicial  SIaucs — Liabilitt  fob  Taxes  Assessed  mBtOBB 
Sale  Gonfibmed — 'Exemftions. 

Held:  1.  As  the  purchaser  of  land  at  Judicial  sale  is  not  entitled  to 
rents  and  profits  before  the  con-firmation  of  the  sale,  he  la  not 
liable  for  taxes  assessed  before  that  time  under  a  city  charter 
providing  that  the  assessment  may  be  made  against  '*the  owner 
or  holder;"  and  therefore,  though  the  property  of  a  bank  was 
exempt  by  statute  from  city  taxation,  land  purchased  by  it  at 
Judicial  sale  was  subject  to  a  lien  for  city  taxes  assessed  before 
the  saJe  was  confirmed,  the  assessment  baring  been  made  before 
it  became  "the  owner  or  holder"  o^  the  property. 

2.  A  statutory  exemption  from  taxation  should  not  be  extended  be- 
yond its  plain  letter. 

BARNETT  AND  BARNBTT  Attobneys  fob  Appellant. 

1.  The  purchaser  at  a  decretal  sale,  and  not  the  vendor,  is  liable 
for  the  taxes  thereon,  which  accrued  after  the  sale,  but  before 
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its  confirmation.  Vance  y.  Foster,  9  Bush,  Z99;  McLean  v.  Hart- 
ford Fire  Ins.  CJo.,' 1  Selden,  (N.  Y.),  151;  Hughes  v.  Swope,  88 
Ky.,  257. 
2.  The  bank  having  paid  its  taxes  for  the  year  1891,  under  the 
Hewitt  Bill,  its  property  is  not  liable  for  the  taxes  assessed  by 
the  city  of  Louisville  and  sued  for  in  this  action. 

H.  L.  STONE,  City  Attobzvet  fob  Appellee. 

1.  The  purchaser  at  a  decretal  sale  is  merely  a  preferred  bidder  until 

the  report  is  confirmed,  which  was  not  done  in  this  case. 

2.  Such  purchaser  not  having  the  title,  is  not  entitled  to  possession 
*        or  rents,  and  therefore  not  liable  for  taxes. 

3.  A  lien  for  taxes  is  superior  to  homestead  right  and  all  other  in- 

cumbrances. Burnett's  City  Code,  Title  Taxation,  sec  5,  page 
766^  sec.  9,  page  773,  sec.  24,  page  783,  sec.  38,  page  788;  Ci\fir 
Code  of  1877,  sec.  773;  Rogers  v.  Rogers.  47  S.  *W.,  701;  Ball  v. 
First  Nat.  Bank  of  Covington,  80  Ky.,  501;  Elliott  v.  Bush,  3  R.. 
466;  Brown  v.  Berkley,  3  R.,  369;  Moms  v.  Mann,  4  R.,  734; 
Townsley  v.  Moberly,  5  R.,  249;  Taliaferro  v.  Gay,  78  Ky.,  496; 
General  Statutes,  art.  2,  chap.  92,  title  "Revenue  and  Taxation," 
pages  1039,  1041;  C.  0.  &  S.  W.  R.  R.  Co.  v.  Grayson,  8  R..  877; 
Commonwealth  v.  Gaines,  80  Ky..  489;  Vance  v.  Foster,  9  Bush, 
389;  Hughes  v.  Swope,  88  Ky.,  257. 

Opinion  op  the  c»ubt  by  JUDQD  DUREILLB— Afftbming. 

The  appellant  bank,  at  a  jadicial  sale  under  jodgment 
of  the  Louisville  Chancery  Court,  became  the  purchaser  of 
a  lot  of  land  in  Louisvilje,  Ky.,  on  August  4,  1890.  Under 
the  charter  of  the  city  in  force  in  1890-91,  assessments  of 
all  lands  in  the  city  were  required  to  be  made  as  of  the 
1st  day  of  September  in  each  year.  Act  May  12,  1884 
(Burnett's  Code,  p.  766,  sec.  5).  There  was  a  provision  that 
the  assessment  of  such  property  might  be  either  against 
the  owner  or  holder.  Id.  p.  773,  sec.  9.  This  would  seem 
to  'be  a  provision  to  prevent  assessments  being  held  void 
by  reason  of  transfers  of  the  title  unknown  to  the  astaes- 
gor.  It  was  further  provided  (Id.  p.  783,  sec.  24):  'The 
fee  simple  of  all  lands  in  the  city  of  Louisville,  and  the 
full  term  and  renewal  right  of  every  leasehold,  carrying 
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with  it  the  value  of  the  improvements  thereon,  shall  be 
subject  from  and  after  the  first  day  of  September  of  each 
year,  to  a  lien  for  the  city  tax  to  be  assessed  thereon  for 
the  succeeding  year,  which  lien  shall  be  superior  to  home* 
stead  right  and  to  all  incunnbrances,  whether  made  before 
or  after  that  date^  except  State  taxes,  and  shall  take  pre- 
cedence of  dower,  curtesy,  remainders,  reversions,  or  fu- 
ture estates,"  etc. 

On  November  19,  1890,  the  sale,  which  had  been  reported 
by  the  commissioner  to  the  court,  was  confirmed.  The  as- 
sessment was  made  in  the  names  of  Mary  C.  Best  and 
others,  who  were  the  former  owners,  and  the  appellee  city 
brought  suit  to  enforce  its  lien  upon  the  property  for  its 
tax  bill  of  1891,  amounting  to  f322.79,  making  appellant 
bank  defendant.  Appellant  answered,  alleging  that  it  was 
a  banking  corporation  of  this  Commonwealth;  that  it  had^ 
accepted  the  provisions  of  the  act  of  the  General  As- 
sembly approved  May  17,  1886,  and  commonly  known  as 
the  "Hewitt  Bill,"  in  due  time,  and  given  its  consent  to 
the  levying  of  the  tax  provided  in  that  law  in  due  form,  as 
thereby  provided;  that  on  the  1st  day  of  July,  1886,  and  on 
the  1st  day  of  each  succeeding  year,  it  had  reported  to  the 
Auditor  of  Public  Accounts  the  true  amount  of  its  surplus, 
undivided  profits,  or  accumulations,  and  how  or  in  what 
said  surplus,  nmlivided  profits  or  accumulations  were 
invested,  and  had  paid  into  the  treasury  of  the 
State  the  amount  of  tax  due  thereon  as  provided  'n 
said  act,  which  reports  were  verified  as  required  by  the 
act,  amd  that  appellant  bad  paid  to  the  Commonwealth 
in  each  of  said  years  75  cents  on  each  share  of  its  capital 
stook  equal  to  |100,  and,  in  addition,  had  paid  the  State 
in  each  of  said  years,  upon  each  |100  of  so  much  of  its 
undivided  surplus,  undivided  profits,  or  undivided  accnnra- 
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latioDs  as  exceeded  an  amoont  equal  to  10  per  cent,  of  its 
capital  stocky  the  same  rate  of  taxation  that  was  assessed 
upon  real  estate,  which  payments  were  in  full  of  all  tax, 
State,  county,  and  municipal;  that  by  the  confirmation 
of  its  purchase  on  Novemlber  19, 1890,  it  had  become  vested 
with  the  title  of  the  land  in  question  as  of  the  4th  of  Aug- 
ust, 1890,  and  that  the  land  has  never  been  used  by  it  for 
conducting  its  business.  Appellant  further  averred  that 
by  reason  of  the  facts  set  up  the  lands  were  exempt  from 
assessment  and  taxation.  By  amendment,  the  bank 
further  pleaded  that  a  deed  had  been  executed  to  it  by  the 
cfommissioner,  the  purchase  price  paid  in  full  into  court, 
and  the  lien  retained  released.  A  demurrer  to  the  aflwrwer 
as  amended  was  sustained,  and  judgment  entered  direct- 
ing a  sale  of  the  land  to  enforce  the  city's  lien  for  the 
taxes  for  1891. 

The  sole  question  to  be  disposed  of  is,  whether  the  ven- 
dor or  the  purchaser  at  the  judicial  sale  is  liable  for  the 
taxes  upon  the  land  sold  which  accrued  after  the  eale,  but 
before  its  confirmation.  For  appellant  it  is  earnestly  con- 
tended that  the  purchaser  is  liable,  and  that  in  this  case 
the  purchaser  paid  certain  taxes  to  the  State  in  lieu  of 
city  taxes,  and  the  property  so  purchased  was  exempt  from 
taxation  by  the  city.  Two  cases  in  this  State  are  relied 
on  in  support  of  this  proposition.  In  Vance's  Adm'r  v. 
Poster,  9  Bush,  389,  certain  machinery  was  purchased  at 
a  decretal  sale,  and  the  purchasers  agreed  to  but  did  not 
then  execute  bond  for  the  amount  of  their  purchases.  Be- 
fore they  complied  with  the  terms  of  the  sale,  the  most 
valuable  part  of  the  machinery  was  accidentally  destroy- 
ed by  fire,  and  they  afterwards  refused  to  give  bond. 
Upon  rule  against  them  to  comply  with  the  terms  of  sale, 
this  court  held:    '^That  the  sales  to  appellees  being  such. 
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when  made,  as  would  entitle  both  parties  to  have  them 
confirmed,  they  at  that  time  operated  to  vest  in  the  ap- 
•  pellees  an  inchoate  title,  which  the  court  might  by  its 
order  of  confirmation  complete,  as  of  the  date  of  the  sales, 
and  thus,  by  adjudging  the  property  to  have  belonged  to 
the  appellees,  have  allowed  the  accidental  loss  to  have  fall- 
en  oti  them.  As  for  any  sufficient  causie  for  setting  the  sales 
aside,  they  might  have  been  annulled  from  their  date;  this 
court  thus  determining  the  ownership  of  the  property,  and 
consequent  liability  to  loss,  not  to  have  been  changed  by 
the  sUle.  •  .  •  We  know  of  no  principle  of  practice 
which  would  authorize  a  court  of  equity  to  hold  that  the 
rights  and  liabilities  of  these  parties  were  so  changed  or 
impaired  by  such  a  casualty  or  misfortune  as  to  entitle  the 
purchaser  to  shift  the  loss  from  himself  to  tbe  original 
owner  by  electing  to  avoid  the  sale."  In  Hughes  v.  Swope, 
89  Ky.,  257  (1  S.  W.,  394),  in  an  opinion  by  Judge  Bennett, 
the  court  held  that  this  court  had  jurisdiction  of  an  appeal 
by  a  purchaser  of  decretal  sale  from  a  judgment  setting 
aside  the  sale  at  which  he  purchased,  although  his  bid  was 
less  than  |100,  because,  by  his  purchase,  he  became  vested 
with  an  equitable  title,  and  this  court  has  jurisdiction 
where  either  the  legal  or  equitable  title  to  land 
is  involved.  Said  the  court:  "While  it  is,  in  a  sense, 
true  that  the  purchaser  at  a  decretal  sale  is  a  preferred 
bidder  until  confirmation  by  the  court,  which  bid  may  be 
rejected  by  the  court  for  cause  shown  at  any  time  before 
the  confirmation,  yet  it  is  not  true  that  he  acquires  no 
equities  by  his  purchase.  He  does  acquire  a  vested  equi- 
table title  to  the  land  from  the  time  of  his  purchase  until 
the  confirmation,  and  by  confirmation  his  title  becomes 
perfect  from  the  date  of  his  purchase,"  etc.  But  it  is  ob- 
vious, in  the  light  of  nunoerons  decisions  of  this  court  not 
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in  any  o^se  overruled  or  questioned,  that  this  broad  state- 
ment of  the  doctrine  must  be  taken  'with  some  limitations. 
In  the  same  case  one  of  these  limitations  was  stated,  for 
the  court  says:  "The  purchaser  acquires  his  equitable 
title  to  the  property  purchased  at  a  decretal  sale  from  the 
time  of  the  purchasef,  subject  only  to  the  right  of  defeas- 
ance by  the  court  for  such  causes  as  above  indicated."  It 
has  been  held  again  and  again  by  this  court,  a^d  followed 
in  several  cases  by  the  Superior  Court,  that  the  pi^rchaser, 
while  he  may  be  compelled  to  comply  with  the  terms  of 
sale,  notwithstanding  deterioration  in  value  or  lods  by 
accident,  has  neither  right  of  possession  nor  profits  until 
confirmation.  He  is  not  entitled  to  rents  between  the 
date  of  sale  and  date  of  confirmation.  Ball  v.  Bank,  80 
Ky.,  501;  Talliaferro  v-  Gay,  78  Ky.,  496;  Elliott  v.  Bush, 
3  Ky.  Law  Rep.,  466;  Brown  v.  Berkley,  Id.,  369;  Morris 
V.  Mann,  4  Ky.  Law  Rep.,  734;  Townsley  v.  Moberly,  5  Ky. 
Law  Rep.,  249.  And  so,  after  all,  the  question  reduces 
itself  to  one  of  statutory  construction. 

The  appellant  bank  had  an  equitable  title  to  tfie  ex- 
tent that  it  could  be  compelled  to  accept  the  legal  title 
in  spite  of  deterioration  or  accidental  loss,  and  so  as  to 
give  this  court  jurisdiction  of  an  appeal  from  a  judgment 
affecting  its  rights  as  purchaser  irrespective  of  the  amount 
of  its  bid.  On  the  other  hand,  it  acquired  no  right  of 
possession  of  the  property,  nor  any  claim  to  the  rents  and 
profits  thereof  from  the  date  of  sale;  nor  did  the  confirma- 
tion which  vested  it  with  the  legal  title  as  of  the  date  of 
sale  give  it  any  right  to  rents  and  profits  before  such  con- 
firmation. Was  it,  then,  within  the  meaning  of  the  city 
charter,  the  owner  or  holder  of  the  property?  The  ques- 
tion is  a  very  narrow  one,  but  we  have  reached  the  con- 
clusion that  it  was  not.    Within  the  meaning  of  this  stat- 


Digitized  by 


Google 


Vol  108] APRIL  TERM,  1900. 383 

German  Bank  v.  City  of  LouisTllle. 

nte,  a  title  which  is  insufScient  to  give  right  of  i)erma- 
nency  of  rents  and  profits  is,  in  our  opinion,  insufficient  to 
impose  liability  to  taxation.  The  case  of  Rogers  v.  Rogers 
(Tenn.  Sup.),  47  8.  W.,  701,  which  decides  that  the  vendor, 
and  not  the  purchaser  at  decretal  sale,  was  liable  for 
taxes  accruing  between  sale  and  confirmation,  holds,  it  is 
true,  that  no  title  vests  in  the  purchaser  until  confirmaticm, 
but  seems  to  base  the  decision  upon  the  fact  that  the  pur- 
chaser *1s  not  entitled  to  either  possession  or  rents  until 
after  confirmation/'  If  the  confirmation  vested  appellant 
with  title  as  of  the  date  of  sale  in  such  manner  as  to  make 
the  bank,  as  of  that  date,  owner  or  holder  of  the  property 
within  meaning  of  the  statute,  it  would  not  take  it  burden- 
ed with  the  tax,  for  at  date  of  sale  no  tax  had  been  assess- 
ed. But  we  do  <not  think  at  that  date  it  was  either  owner 
or  holder  of  the  property  within  meaning  of  the  statute. 
We  are  confirmed  in  this  conclusion  by  the  fact  that  ample 
remedy  by  deducting  the  amount  of  tax  from  unpaid  pur- 
chase money  was  afforded  appellant  by  Civil  Code  of  Prac- 
tice, section  773.  It  may  be  added  that  the  exemption 
claimed  under  the  Hewitt  law,  being  a  statutory  exemp- 
tion from  taxation,  should  not  be  extended  beyond  its 
plain  letter.  For  the  reasons  given,  the  judgment  is  affirm- 
ed. 
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Case  60 — ^Action  to  Reooveb  Monet  Weonofullt  Paid— May  2. 

Farmers  &  Traders'  Bank  of  Shelbyville  y. 
Fidelity  &  Deposit  Oo.  of  Maryland. 

APPEAL  FBOM    SHELBY   CIBCUIT  COUBT. 
JmOMENT    FOR    PLAINTIFF    AND    DKFENDANT    APPEALS.      AFFIBKKD. 
TEUSTS— POWEB  OF  TRUSTEE  TO  BOBBOiW  MoNEY— AOCEaPTANCB  OF  TlUST 

Fund  in  Payment  of  Individual  Obuoation  of  Tbubtebt-Subkk 
OATION — ^Defect  in  PETiTiqN  Cuiua)  by  Answer. 

Held:  1.  Where  no  duty  was  imposed  on  a  tiiistee  which  rendered 
it  necessary  for  him  to  borrow  money,  a  note  executed  by  him, 
as  trustee,  for  borrowed  money,  was  nothing  more  than  an  iih 
dividual  obligation. 

2.  Where  a  bank  was  charged  with  notice  that  money  which  it  re> 

ceived  from  a  trustee  in  payment  of  his  individual  debt  wa^  a 
part  of  the  trust  estate,  it  must  account  to  the  cestui  que  tnut 
for  the  money  received. 

3.  A  surety  of  a  trustee,  who  has  been  conipcffled  to  account  for  the 

defalcation  of  his  principal,  is  entitled  to  be  subrogated  to  the 
rights  of  the  cestui  que  trust,  against  one  who  has  wrongfully 
appropriated  part  of  the  trust  estate. 

4.  In  an  action  to  recover  money  wrongfully  appropriated  by  defend- 

ant,  the  defect  in  the  petition,  in  failing  to  allege  a  demand,  was 
cured  by  the  answer,  which  denied  the  wrongful  appropriation. 

J.  C.  BBOKHAM  &  SON,  Attorneys  for  Appellant. 

1.  Admitting  that  the  note  in  controversy  was  signed  by  CJox  as 

trustee,  and  was  paid  out  of  the  trust  funds,  we  InMst  that 
there  can  be  no  recovery  by  the  surety  of  the  bank,  unless  it 
be  made  to  appear  that  there  was  collusion  between  the  bank 
and  the  trustee  to  defraud  the  cestui  que  trust. 

2.  The  petition  is  defective  and  bad  on  demurrer,  because  the  plain- 

tiff fails  to  allege  that  it  had  made  a  demand  of  defendant  be- 
fore the  Institution  of  the  suit.    Ashton  v.  Atlantic  Bank,  3  Al- 
len, (Mass.),  217;  Am.  ft  Bng.  Bnc.  of  Law,  page  r>28.  Tol.  6; 
•      Watson  V.  Walker,  23  New  Hamp.,  471;  Owens  v.  Ballard  County 
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Court,  8  Bush,  611;  Batchelor  etc.  v.  Planters'  Nat.  Bank  of 
Louisville,  78  Ky.,  455;  Stewart  v.  Oommon wealth,  vol.  20,  Ky. 
Law  Rep..  686;  78  Ky.,  438. 

L.  W.  WiLLflS,  Attobnict  for  Apfelleb. 

1.  Counsel  for  appellant*  in  his  brief,  attempts  to  set  up  a  plea  of 

abatement  in  this  court  by  arguing  that  no  demand  was  made 
of  defendant  before  suit;  no  demand  was  necessary.  Owen  v. 
Ballard  County  Court,  8  Bush,  611;  Batchelor  v.  Planters'  Nat 
Bank,  78  Ky.,  4i36;  Stewart  v.  Commonwealth,  20  Ky.  Law  Rep., 
686;  Williams  ft  Co.  v.  The  Case  Plow  Works,  13  Rep.,  140; 
Richardson  v.  Payne,  15  Ky.  Law  Rep.,  159;  American  Acct.  Co. 
V.  Fldler's  Adm'r.  18  Rep.,  161. 

2.  As  to  the  construction  of  the  will  of  Fielding  Neel.    See  Ashton 

V.  Atlantic  Bank,  3  Allen,  OMass.),  217. 

3.  The  real  question  In  the  case  is  whether  or  not  the  appellant, 
having  taken  the  trust  fund,  when  it  knew  it  to  be  a  trust  fund, 
and  applied  it  to  the  payment  of  a  debt,  of  the  trustee,  made  by 
the  trustee  without  authority,  is  responsible  for  the  fund  thus 
wrongfully  converted.  Ashton  v.  Atlantic  Bank,  supra;  Vol.  27 
A.  ft  E.  Bncy.,  page  264;  Gale  v.  Harby,  20  Florida,  171; 
Barksdale  v.  Finney,  14  Grattan,  338;  Jones  v.  Williams  ft  Black, 
66  Miss.,  360;  Jaudon  v.  Nat.  City  Bank,  8  Blatchford,  4S0;  Al- 
len V.  RTWsell,  78  Ky.,  105;  Rodgers  v.  Reid.  14  Rep.,  811. 

4:  Subrogation  of  surety.  Section  29  Civil*  Code;  Muldoon  v.  Craw- 
ford, 14  Bush,  129;  Schoolfleld  v.  Rudd,  9  B.  Mon.,  291;  Perkins 
V.  Scott,  7  Law  Rep.,  608. 

QppiNiON  OF  THE  couBT  BY  JUDGE  PAYNTER — Affirming. 

The  Shelby  Connty  Tru»t  Company  was  trustee  for  Ber* 
tie  Amis  Cox,  and,  under  some  family  arrangement,  it 
resigned,  <and  h^r  husband,  W.  Ewing  Cox,  wa-s  appointed 
and  qualified  as  her  trustee.  The  appellee,  the  Fidelity 
&  Deposift  Comx>any  of  Maryland,  became  surety  in  hig 
bond  a»  trustee;  and,  he  having  become  a  defaulter  in  the 
sum  of  over  |4,000,  it  was  compelled  to  discharge  the  ob 
ligations  of  its  bond  by  the  payment  of  the  defaulted  sum. 
Cox  borrowed  from  the  appellant  |500,  and  executed  his 

Yd.  ioa-S6 
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note  to  the  bank  as  trnstee.  Of  the  trust  fund  he  loaned 
to  one  Tribble  |1,600,  and  took  a  note  payable  to  himself 
as  trustee.  Desiring  to  collect  the  amount,  and  Tribble 
not  having  the  money  to  pay  it,  he  borrowed  f rona  appellant 
the  |1,600  deposited  to  his  credit  in  the  bank,,  and  drew 
a  check  on  it,  payable  to  Cox  as  trustee,  for  the  amount 
due  him;  and  the  same  was  placed  to  the  credit  of  Oox 
as  trustee,  in  the  bank.  Thereupon  Cox  drew  his  check 
on  the  bank  for  an  amount  suAioient  to  pay  his  fSOO  note 
and  interesit.  Middleton,  president  of  the  bank,  who  cou« 
ducted  the  negotiations  for  the  bank,  knew  that  the  debt 
was  due  by  Tribble  to  Cox  as  trustee,  and  that  the  proceeds 
of  the  collection  were  held  by  Cox  as  trustee,  and  were 
so  deposited  to  his  credit.  The  bank  was  charged  with 
notice  that  the  money  with  whicii  its  debt  was  paid  be- 
longed to  the  trust  estate.  The  appellee  asked  to  be  sub- 
rogated to  the  rights  of  the  cestui  que  trust,  and  to  ob- 
tain judgment  against  the^ appellant  for  the  sum  which  Mid- 
dleton  paid  in  discharge  of  his  note  to  the  bank. 

The  first  question  is,  did  Oox,  as  trustee,  have  the  right 
to  borrow  money  as  such,  and  execute  hisi  note,  so  aa  to 
bind  the  trust  estate?  The  trust  estate  of  Bertie  Neel 
Cox  (nee  Amis)  was  to  be  held  for  ber  sole  and  separate 
use.  The  will  confers  no  power  upon  the  trustee  to  con* 
tract  debts  in  his  name  as  such,  or  on  behalf  of  the  ben^ 
eflciary.  There  is  no  duty  imposed  on  the  trustee  by  the 
will  which  would  render  it  necessary  for  him  to  borrow 
money  and  execute  his  note  therefor.  It  was  in  violation 
of  his  duty  that  he  attempted  to  bind  the  trust  estate 
for  the  note  which  he  executed  to  the  bank.  This  being 
true,  it  was  nothing  more  than  his  individual  obligatiou, 
and  the  bank  could  not  have  enforced  its  payment  against 
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the  trust  estate,  except  to  the  extent  its  proceed^  were 
used  for  the  benefit  of  the  estate.  The  trustee  certainly 
had  no  right  to  use  the  funds  of  the  trust  estate  to  pay  his 
individual  debts.  It  is  manifest  that  the  bank,  in  part, 
was  influenced  to  loan  Tribble  |1,600  with  wbi<;h  to  pay  the 
debt  he  owed  to  Cox  as  trustee,  that  Cox  migiit  be  enabled 
to  use  the  money  to  pay  the  note  which  he  owed  the 
bank.  So  the  bank  did  not  only  receive  the  trust  funds 
in  payment  of  the  note  which  it  held  against  the  hus- 
bandy  but  knew  at  the  time  it  was  received  that  it  belonged 
to  the  trust  estate.  The  bank  was  not  innocent  or  ignor* 
ant  in  ithis  transactioii,  and  the  money  is  distinctly  traced 
to  its  hands.  Under  such  circumstances,  the  beneficiary 
could  have  sued,  and  compelled  the  bank  to  refund  this 
money.  Bright  v.  King  (Ky.)  45  8.  W.,  508.  It  is  said  \n 
2  Pom.  Eq.  Jur.,  section  1048:  "Wherever  property,  real 
or  personal,  which  is  already  impressed  with  or  subject 
to  a  trust  of  any  kind,  express  or  by  operation  of  law,  is 
conveyed  or  transferred  by  the  trustee,  not  in  the  course 
of  executing  and  carrying  into  effect  the  terms  of  an  ex* 
press  trust,  or  devolves  from  a  trustee  to  a  third  person, 
who  is  a  mere  volunteer,  or  who  is  a  purchaser  with  ac* 
tnal  or  constructive  notice  of  the  tru»t,  then  the  rule  is  uni- 
versal that  such  heir,  devisee,  successor,  or  other  volun- 
tary transferee,  or  such  purchaser  with  notice,  acquix^ 
and  holds  the  property  subject  to  the  same  trust  whioh 
before  existed,  and  becomes  itself  a  trustee  for  the  orig- 
inal beneficiary.  ...  It  is  not  necessary  that  such 
transferee  or  purchaser  should  be  guilty  of  positive  fraud, 
or  should  actually  intend  a  violation  of  the  trust  obliga- 
tion. It  is  sufficient  that  he  acquires  property  upon 
which  a  trust  is  in  fact  impressed,  and  that  he  is  not.  a 
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bona  'fide  purchaser  for  a  valuable  eolHsideration,  and  with- 
out notice."  In  Id.,  section  1051,  it  is  said:  '^Bnt  as  long 
as  it  can  be  followed  and  identified  in  whosesoever 
hands  it  may  come,  exci'pt  into  those  of  a  hana  fide  pur- 
chaser for  value  and  without  notice the  court 

will  enforce  the  constructive  trust  for  the  benefit  of  the 
beneficial  owner  or  original  cestui  que  trust  who  has  thus 
been  defrauded."  It  was  held  in  Allen  v.  Russell,  78  Ky., 
105,  that,  so  long  as  a  trust  fund  can  be  distinctly  traced, 
the  chancellor  will  fasten  upon  it,  and  apply  it  to  the 
purpose  to  which  it  should  have  been  applied,  unless  the 
rights*  of  innocent  third  parties  have  intervened. 

The  appellee  having  been  compelled  to  account  to  the 
cestui  que  trust  for  the  amount  of  the  trustee's  defalcation 
to  the  estate,  it  is  entitled  to  be  subrogated  to  the  right  of 
the  beneficiary,  and  can  maintain  this  action,  as  could 
have  such  beneficiary.  The  sum  which  it  was  compelled  to 
pay  included  the  amount  of  the  trust  estate  which  was  re* 
eeived  by  the  bank,  and  not  used  for  the  benefit  of  the 
cestui  qm  trust;  the  court  below  having  credited  the  bank 
wit^  certain  sums  which  had  been  actually  paid  by  the 
trustee,  for  the  benefit  of  the  cestui  que  trusty  out  of  the 
money  borrowed  from  the  bank. 

It  is  contended  that  no  demand  was  made  by  the  appellcd 
upon  the  appellant  for  the  amount  in  suit  before  the  suit 
was  instituted.  This  claim  is  in  the  nature  of  a  plea  in 
abatement.  It  was  not  made  in  the  court  below  by  de- 
murrer to  the  petition  or  answer  thereto. 

The  eases  of  Owens  v.  County  Ct.,  8  Bush,  611,  and 
Batchelor  v.  Bank,  78  Ky.,  435,  are  not  in  point.  In  the 
first  case  the  statute  required  that  a  demand  should  be 
made  before  suit  could  be  brought.    In  the  latter  case 
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the  obligation  in  suit  stipulated  for  a  demand,  and  an  or- 
der by  the  board  of  directors,  etc.  The  purpose  of  this  ac- 
tion was  to  hold  the  bank  responsibie  for  the  money 
which  it  wrongfully  appropriated  to  the  trust  estate.  The 
defense  was  a  denial  that  it  had  so  appropriated  the  mon* 
ey.  If  the  petition  was  defective  in  its  failure  to  allege 
a  demand,  it  was  cured  by  the  answer,  which  denied  the 
wrongful  appropriation.  In  the  case  of  Williams  v.  Plow 
Works,  13  Ky.  Law  Rep.,  140,  the  court  held  that  the 
defect  in  the  petition,  in  failing  to  allege  a  demand  for 
the  goods  for  the  conversion  of  which  plaintiff  sues,  was 
cured  by  the  answer,  which  denies  a  conversion.  In  the 
case  of  Accident  Co.  v.  Fiddler's  Adm'x,  35  S.  W.,  905, 
the  court  said:  "T|ie  appellant  offered  to  file  a  plea  m 
abatement  after  pleading  to  the  merits,  and  at  a  term  sub- 
quent  to  the  filing  of  the  plea  in  bar.  That  plea  came  too 
late,  and  the  fact  the  policy  provides  that  no  action  shall 
be  Instituted  until  thirty  days  after  proof  of  loss  is  in 
abatemenrt  of  the  action,  only,  and  will  not  be  beard  af- 
ter making  up  the  main  issue  by  proper  pleading."  The 
judgment  is  affirmed. 


Case  &1 — Revivob  of  Acrnqv-^WLY  2. 

Robinson  &  Oo  v.  Bank  of  PikeviUe. 

APPEAL  FROM  PIKE  CIRCUIT  COURT. 

Action  of  J.  M.  Robinson  &  CJo.  v.  Bank  of  Pikeville  on  a  Chbok. 
Judgment  fob  Defendants  and  Pulintipfs  Appeal.    Reversed. 

Revivor  of  Action — Death  op  Partner   Pending   Action — Sugges- 
tion OF  Death. 

Held:     1.  In  an  action  by  partners  in  behalf  of  the  partnership,  if 
one  of  them  dies  the  right  to  prosecute  the  action  survives  to  the 
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other  partners,  and  it  is  unnecessary  to  revive  the  action  in  the 
name  of  the  personal  representative  of  the  deceased  co-partner. 
2.  Where  one  of  the  plaintiffs  suing  as  partner  died  pending  the 
action,  and  defendant  made  a  motion  to  dismiss  for  want  of 
revivor,  the  admission  by  the  surviving  partners  of  record  of  the 
death  of  the  deceased  partner  was  a  sufficient  compliance  with 
subdivision  1,  section  600,  Civil  Code,  providing  that  upon  the 
death  of  a  party  to  an  action,  if  the  right  of  action  survive  to 
or  against  the  remaining  parties,  the  action  may  proceed,  wlth« 
out  revivor,  after  statement  on  the  record  of  such  death. 

GTBOHWSti  AND  GORfDON,  fob  Appeluuvts. 

YORK  ft  SALTESl  and  R.  T.  BURNS,  fob  Appbsjisks. 

(No  briefs  in  record.) 

Opinion  of  the  coubt  by  JUDGE  BURNAM — Rcvemikg. 

J.  M.  Robinson,  George  C.  Norton,  A.  H.  Terry,  G.  C. 
Mourning,  and  Douglas  Barclay,  partners  in  a  mercantile 
business,  doing  business  under  the  firm  name  and  style 

of  J.  M.  RoMnson  &  Co.,  instituted  this  action  in  Novem- 

I 

ber,  1893,  to  collect  a  eheck  for  1827.50  drawn  en  appellee 
by  one  L.  D.  Keliy  in  favor  of  S.  J.  Kilgore,  as  their  at- 
torney. While  the  proceeding  was  pending  upon  the  dock- 
et of  the  court,  J.  M,  Robinson,  one  of  the  partners,  died, 
In  March,  1894,  but  the  preparation  of  the  case  for  trial 
was  continued  until  the  June  term,  1897,  when  appellee 
filed  the  aflSdavit  of  its  president  reciting  the  fact  that 
J.  M.  Robinson  had  been  dead  for  more  than  one  year, 
that  his  death  had  not  been  suggested  of  record,  and  no 
motion  made  to  revive  the  action,  and  made  a  motion  to 
dismiss  the  suit  for  want  of  revivor,  to  which  the  plain- 
tifiTs  objected,  and  admitted  the  death  of  J.  M.  Robinson 
on  the  16th  day  of  March,  1894,  At  the  September  term, 
1898,  the  court  sustained  the  motion  to  dismiss  for  want 
of  revivor,  and  entered  judgment  dismissing  the  petitioQ, 
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to  which  ruling  of  the  court  plaintiffs  objected  and  except- 
ed, and  to  reverse  that  judgment  this  appeal  is  prosecuted. 
Subdivision  1  of  section  500  of  the  Civil  Code  provides: 
**Upon  the  death  of  a  party  to  an  action,  ...  if  tlie 
right  of  action  survive  to  or  against  the  remaining  parties, 
tlie  action  may  proceed,  without  revivor,  after  statement, 
on  the  record,  of  such  death  or  cessation  of  power."  And 
the  law  is  well  settled  that  in  a  suit  by  partners  in  favor 
of  the  partnership,  and  relating  to  partnership  affairs,  if 
one  of  them  dies  the  right  to  prosecute  the  action  sur- 
vives to  the  other  members  of  the  firm  alone,  and  it  is  un- 
necessary to  revive  the  action  in  the  name  of  the  personal 
representative  of  the  deceased  co-partner.  See  Smith  v. 
Ferguson,  3  Mete*.  (Ky.),  424;  McCandless  v.  Hadden,  9  B. 
Mon.  186;  Wilson,  v.  Soper,  13  B.  Mon.  411;  and  Clay  v. 
Grayson  (Ky.)  17  S.  W.  219.  The  action  of  appellants  did 
not  abate  by  reason  of  the  death  of  J.  M.  Robinson,  and 
their  admission  of  record  of  his  death  at  the  time  the  mo- 
tion to  dismiss  was  made  was  a  sufficient  compliance  with 
the  provision  of  the  Code  of  Practice  requiring  statement 
of  such  death.  The  trial  court  erred  in  dismissing  the 
petition,  and  the  judgment  is  therefore  reversed,  and  cause 
remanded,  with  instructions  to  reinstate  the  suit  upon  the 
docket,  and  for  other  proceedings  consistent  with  this 
opinion. 
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Case  52 — ^AcnoN-  to  Recover  Damages  fOb  Death  of  Plaintiff's 
Intestate— fMAT  2. 

>^^  L.  &  N.  R.  R  Oo.  V.  Scott's  Adm'r. 

APPEAL  raOM  UNOOLN   CIBCUIT  00IC7BT. 
JiTDOlfBNT  FOB  FLAHTTIFF  AND  DeSENDANT  APFBAIA.     AITXKMED. 

Duty  op  Cabbiebs  toPebsonswho  Ride  byCoubtesy  of  Cokductobs 
AND  without  Payment  of  Pabb—8ebvants  Riding  fbom  Place 
oi*  Labob — Assumption  of  Risks — ^Evidence — Excessite  Vebdict. 

Held:  1.  One  who  rides  on  a  passenger  train,  by  courtesy  of  the 
ooDductor,  without  payment  of  fare,  thougL  in  violation  of  a  rale 
of  the  company,  is  entitled  to  the  same  care  which  is  due  to  a 
passenger  for  hire.  I 

2.  A  station  agent  riding  to  his  home  on  a  passenger  train  of  his  | 

employer,  by  permission  of  the  conductor,  five  hours  after  his  j 

labors  of  the  day  had  ceased,  was  a  passenger,  and  did  not  take 
the  risks  attending  the  operation  of  the  train  with  the  coach 
instead  of  the  engine  in  front.  i 

3.  Where  there  was  testimony  tending  to  show  that  the  derailment 

of  a  coach,  causing  the  death  of  a  passenger,  was  due  to  the 
operation  of  the  train  with  the  coach  instead  of  the  en^ne  in 
front,  it  was  admissible  to  prove  by  witnesses  familiar  with  the 
operation  of  trains  that  it  was  more  hazardous  to  operate  the 
train  in  that  way  than,  with  the  engine  in  front. 

4.  A  verdict  for  $9,000  for  the  death  of  a  man  thirty-two  years  of  age, 

of  good  habits  and  good  husiness  ability,  was  not  excessive. 

J.  W.  ALCORN,  Attobney  fob  Appellant. 

E.  W.  HINES  &  BRECKINRIDGE  ft  9HESLBT  0!F  Oounsel. 

1.  One  who  takes  passage  on  a  train  which  he  knows  is  always  run 

backwards  between  the  station  where  he  got  on,  and  the  place 
of  his  destination,  assumes  the  risks  ordinarily  incident  to  that 
manner  of  moving  the  train.  The  duty  the  carrier  owes  him  is 
to  exercise  proper  care  in  backing  the  tra!n.  Shearman  ft  Red. 
on  Negligence,  4  Ed.,  sec.  lO-l;  L.  S.  R.  R.  Co.  v.  Minogue,  90 
Ky.,  369. 

2.  An  acting  employe  of  a  railroad  company,  while  riding  on  one 

of  its  trains,  without  payment  of  fare,  but  solely  by  the  consent 
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of  the  conductor,  and  for  his  own  business  or  pleasure  is  not  a 
passenger  or  entitled  to  that  degree  of  care  which  a  carrier  owes 
to  a  passenger.  Pa.  R.  R.  Co.  v.  Price,  06  Pa.  6t.,  256;  Bricker 
V.  Phila,  R.  R.  Co.,  132  Pa.  St.,  1;  R.  R.  Co.  v.  Moore,  49  Texas. 
31;  Prince  v.  Inter.  R.  R.  Co.,  21  A.  &  E.  R.  R.  Cases,  164;  L.  & 
N.  R.  R.  Co.  V.  Halley,  94  Texas,  383,  Toledo  ft  W.  Ry.  Co. 
V.  Brooks,  81  111.,  245;  C.  &  A.  R.  R.  Co.  v.  Mich.  83  III.,  247. 
3.  A  verdict  allowing  $9,000  for  the  death  of  a  man  thirty-two  years 
of  age,  unmarried,  and  who  earns  from  $25  to  $46  per  month,  is 
excessive.  See  also  Todd  v.  Old  Colony  R.  R.  Co.,  3  Allen,  18; 
Rose  V.  Railroad  Co.,  39  Iowa,  246. 

E.  W.  HINES  FOB  Appellant. 

1.  The  Court  erred  in  refusing  to  permit  the  defendant  to  show  the 

•  relation   which    decedent   sustained    to   the   railroad    company. 
Kansas  City  ft  Ry.  Co.  v.  Berry,   (Kan.),  42  Am.  St.  Rep.,  278. 

2.  The  Court  erred  in  refusing  to  permit  the  defendant  to  show  that 

it  was  a  violation  of  the  rules  of  the  company  for  persons  to 
ride  on  the  train  without  ticket  or  pass.  «McVeIty  v.  St.  Paul  Ac, 
R.  Co.,  45  Minn.,  268,  (S.  C,  11  L.  R.  A.,  174);  Toledo  ftc.  Ry. 
Co.  v.  Brooks,  81  111.,  245;  Virginia  M.  R.  Co.  v.  Roach,  83  Va., 
375;  lonnone  v.  New  York  ftc,  R.  Co.,  44  Atl.  Rep.,  592;  Vick 
V.  New  York  ftc,  R.  Co..  95  N.  Y.,  267. 
3  If  decedent  is  to  be  regarded  as  a  servant  of  the  company,  the 
questipn  arises  as  to  what  risks  he  assumes?  3  Elliott  on  Rail- 
roads, 1289;  Kuhns  v.  Wisconsin,  &<i.,  R.  Co.,.  70  Iowa.  5©1; 
Kennedy  v.  Penn.  ftc.,  R.  Co..  17  Atl.  Rep..  7;  Ohio  Valley  Ry. 
Co.  V.  Watson^B  Adm'r,  93  Ky.,  654;  Higgina  v.  Cherokee  R.  R. 
Co.,  76  Ga.,  145. 

W.  G.  WBIX!H  FOE  Appellee. 

1.  The  deceased  was  a  passenger.    H«  was  certainly  not  a  trespasser, 

because  he  was  riding  on  defendant's  train  admittedly  on  the 
invitation  of  the  conductor,  defendant's  chief  agent  in  charge 
of  it.  He  was  an  employee  of  the  road  actuaXly  engaged  at  the 
time,  at  work  for  defendant 

2.  There  was  no  assumption  of  risk  hy  decedent.    Being  a  passenger, 

he  assumed  no  risk. 

3.  The  verdict  is  not  excessive.    He  was  thirty-two  years  of  age  and 

had  twenty-nine  and  one-half  years  expectancy,  intelligent,  edu- 
cated and  in  good  health.  107  Mass.,  108;  74  Pa.  St.,  421;  3 
Head,  638;  Am.  ft  Bng.  Ency.,  2  Bd.,  vols.  5,  207,  516,  also  576, 
vols.  7,  413;  Thompson  on  Carrier  of  Passengers,  pages  44  and 
49;  L.  ft  N.  R.  R.  Co.  v.  Schuster,  10  L.  R.,  65;  Favre  v.  L.  ft  N. 
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R.  R.  Co.,  M  Ky.,  544;  Downey  v.  Pence,  98  Ky,  261;  L.  ft  N.  R. 
R.  V.  Mitchell,  87  Ky.,  337-8;  Am.  ft  Eng.  Ency.,  vol.  8,  318, 
note  1,  also  618. 

Opinion  of  the  court  by  JUDGE  PAYNTBR — ^Affibminq. 

On  June  16,  1896,  by  the  accidental  derailment,  at  Row- 
land, Ky.,  of  a  train  of  the  appellant,  B.  F.  Scott  was  kill- 
ed. The  train  consisted  of  a  combination  car  and  passen- 
ger coach.  The  paesenger  coach  had  an  apartment  for 
ladies  in  one  end,  and  the  other  end  of  which  was  a  smok- 
er. The  other  car  was  for  baggage  and  for  colored  pas- 
sengers. This  train  left  Stanford  at  4  o'clock  p.  m.,  pass- 
ing through  Rowland  for  Richmond,  which  returned  at 
9:10  p.  m.,  and  in  five  minutes  thereafter  left  for  Stan- 
ford, a  mile  distant  from  Rowland.  It  hiad  reached  a 
point  about  250  yards  from  the  depot,  when  it  collided 
with  a  cow,  which  caused  the  derailment  of  the  front 
coach,  the  train  backing  from  Rowland  to  Stanford.  Scott 
got  on  the  train  at  Rowland,  went  to  Richmond,  returned 
on  the  train,  remained  on  it  at  Rowland,  and  was  on  it 
when  the  accident  occurred.  About  the  tim*?  the  train 
left  the  station,  he  was  in  the  car  next  to  the  engine,  and 
no  one  seems  to  have  seen  him  leave  it.  After  the  acci- 
dent he  was  discovered  under  the  front  bolster,  near  the 
center  of  the  front  car,  the  car  next  to  the  engine  not  be- 
ing derailed.  The  evidence  does  not  explain  how  he  got 
out  of  the  car,  but  the  theory  of  the  plaintiff  is  that  when 
the  cow  was  struck  he  ran  to  the  front  end  of  the  car, 
and  was  thrown  therefrom,  as  were  the  conduct^M*  and 
brakeman. 

When  the  car  started  for  Stanford,  the  conductor  and 
a  brakeman  assumed  their  accustomed  position  on  the 
front  end  of  the  car  approaching  Stanford,  where  there 
was  an  attachment  which  would  enable  them  to  operate 
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the  air  brake  on  the  train,  and  there  was  also  a  small 
whistle,, which  they  used  to  give  warning  of  the  approach 
of  the  train  at  cro«singa  They  carried  lanterns,  whieii 
cast  a  light  not  more  than  five  feet  in  front  of  the  train, 
which  seemed  to  have  been  of  but  little  assistance  in  dis- 
covering an  object  upon  the  track.  There  was  no  pilot  on 
the  car,  or  headlight.  Neither  was  the  platform  upon 
which  they  stood  surrounded  entirely  by  railing,  there 
being  openings  which  were  not  covered  by  the  railing  or 
protected  by  chains.  The  train  was  running  from  six  to 
eight  miles  per  hour  at  the  time  of  the  accident.  The 
collision  derailed  the  front  car,  which  ran  to  a  point  so 
that  the  rear  end  of  the  derailed  coach  was  105  feet  from 
the  point  wh^re  the  collision  took  place.  Scott's  sister 
i?^as  the  station  agent  at  Rowland,  but  he  performed  the 
duties  of  the  position  for  her,  she  drawing  the  salary,  and 
paying  it  to  him.  He  began  his  work  at  6:30  a.  m.,  and 
creased  at  about  4:30  p.  m.  In  the  discharge  of  his  duties 
as  station  agent  he  was  not  required  to  make  the  trip  to 
Richmond  and  return  on  this  train.  He  lived  at  Stan- 
ford. 

On  the  trial  of  the  case  the  conductor  was  asked  in 
what  capacity  Scott  was  traveling  on  the  train,  and  he 
answered  "as  passenger.''  The  defense  objected  to  this 
and  offered  to  prove  by  the  witness  that  Scott  did  not 
pay  his  fare;  that  he  did  not  have  a  ticket  ov  pass  on  the 
road;  that  he  was  traveling  by  the  courtesy  and  permis- 
sion of  the  conductor;  that  the  conductor  was  doing  this 
in  violation  of  the  rules  of  the  company.  The  court  re- 
fused to  permit  this  testimony  to  be  offered,  and  proceed- 
ed to  try  the  case  upon  the  theory  that  Scott  was  a  pas- 
senger on  the  train. 

We  will  assume,  for  the  purpose  of  this  case,  that  these 
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facts,  which  were  offered  to  be  proven  by  the  company, 
are  true,  and  were  proven.  If  these  facts  had  been  proven, 
it  would  not  have  deprived  decedent  of  the  character  of 
passenger,  for  it  is  universally  agreed  that  the  payment  of 
fare  or  price  of  carriage  m  not  necessary  to  constitute 
one  a  passenger,  or  to  give  risfe  to  a  liability  upon  the  part 
of  the  carrier.  Hutch.  Carr.  sec.  565;  Wood.  R.  R.  (Min- 
or's Ed.),  p.  1214.  Although  the  conductor  may  have  been 
violating  a  rule  of  the  company  to  carry  the  decedent  with- 
out fare,  still  that  fact  could  not  deprive  him  of  the  char- 
acter of  passenger,  or  relieve  the  company  ot  the  duty 
imposed  upon  it  as  to  passengers.  In  this  case  it  was 
not  proven,  nor  did  it  offer  to  prove,  that  the  decedent 
tried  to  practice  a  fraud  upon  it  to  obtain  passage  on  the 
train.  The  conductor  was  in  diarge  of  the  train,  and  by 
courtesy  and  permission  the  decedent  was  carried,  and 
was  entitled  to  receive  the  care  which  the  law  imposes 
on  a  carrier  of  passengers.  Thomp.  Carr.  Pass.,  p.  44, 
says:  **The  simple  fact  that  an  agent  of  the  carrier  vio- 
lates his  duty,  and  invites  a  person  to  ride  free,  without 
collusion  on  his  part  with  the  agent  to  defraud  the  car- 
rier, will  not  operate  so  as  to  deprive  him  of  his  remedy 
as  a  passenger,  if  he  is  injured  through  carelessness  of 
the  carrier's  agents."  2  Wood,  R.  R.,  p.  1207,  says:  "But 
where  a  person  rides  free  at  the  invitation  of  an  agent  of 
the  carrier,  although  the  agent  has  violated  his  duty  by 
inviting  him,  yet,  if  there  is  no  collusion  on  his  part  with 
the  agent  to  defraud  the  company,  he  is  not  deprived' of  his 
rights  or  remedies  as  a  passenger  as  to  injuries  received 
through  the  negligence  of  the  company."  In  Hutdi.  Oarr., 
sec.  565,  it  is  said:  *'It  is  universally  agreed  that  the  pay- 
ment of  the  fare  or  the  price  of  the  carriage  is  not  neces- 
sary to  give  rise  to  the  liability.    The  carrier  may  demand 
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its  prepayment,  if  he  chooses  to  do  »o;  but,  if  he  permits 
the  passenger  to  take  his  seat,  or  to  enter  his  vehicle  as  a 
passenger,  without  such  requiretnent,  the  obligation  to 
pay  will  stand  for  the  actual  payment,  for  the  purpose 
of  giving  effect  to  the  contract,  with  all  its  obligations 
and  duties."  The  adjudged  cases  of  many  of  the  courts 
of  last  resort  of  the  country  support  Wood  and  Hutch- 
inson on  the  proposition  stated  by  them.  In  Wilson  v. 
Railroad  Co.,  107  Mass.,  110,  the  driver  of  a  horse  car  in- 
vited a  person  to  get  on  the  car,  and  while  thus  travel- 
ing he  was  injured.  The  court  said:  "A  master  is  bound 
by  the  acts  of  his  servant  in  the  course  of  his  employ- 
ment. They  are  deemed  to  be  the  act  of  the  master. 
Ramsden  v.  Railroad  Co.,  104  Mass.,  117,  and  cases  cited. 
The  driver  of  a  horse  car  is  an  agent  of  the  corporation 
having  charge,  in  part,  of  the  car.  If,  in  violation  of  his 
instructions,  he  permits  x>^rson8  to  ride  without  pay,  he 
is  guilty  of  a  breach  of  his  duty  as  a  servant.  Such  act 
is  not  one  outside  of  hi«  duties,  but  is  an  act  within  the 
general  scope  of  his  agency,  for  which  he  i»  responsible 
to  hig  master.  In  the  case  at  bar,  the  invitation  to  the 
plaintiff  to  ride  was  an  act  within  the  general  scope  of 
the  driver's  employment,  and,  if  she  accepted  it  innocent- 
ly, she  was  not  a  trespasser.  It  is  immaterial  that  the 
driver  was  acting  contrary  to  his  instruction*." 

It  is  argued  by  counsel  for  appellant  that,  as  the  de- 
cedent was  its  employe,  he  did  not  sustain  the  relatioB 
of  passenger,  and  that,  being  an  employe,  and  riding  upoB 
the  train,  he  took  the  risks  attending  the  operation  of  the 
train.  To  perform  the  duties  imposed  upon  his  sister  as 
station  agent,  it  was  not  necessary  for  him  to  ride  upon  this 
train.  His  labors  on  the  day  of  the  accident  had  ceased 
five  hours  before  it  took  place.    The  mere  fact  tha4:  the 
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injury  took  pla'Ce  between  Rowland  and  Stanford,  be  be- 
ing on  his  homeward  journey,  did  not  create  the  rela- 
tionship of  master  and  employe.  He  was  not  an  employe 
on  this  train  at  any  time.  His  services  were  distinct 
from  that  of  operating  the  train.  Some  oourts  have  held 
that,  where  an  employe  in  another  department  of  the  ser- 
vice is  permitted  to  ride  on  the  train  of  his  employer  from 
his  home  to  the  place  of  his  employment,  or  on  his  return 
from  his  employment  to  his  home,  the  status  of  passen- 
ger does  not  exist,  but  he  is  regarded  as  being  an  employe 
taking  such  risks  as  employes  in  charge  of  the  train  would 
take.  There  is  a  sharp  conflict  in  the  opinions  of  the 
court  on  this  question.  If  it  be  a  correct  rule,  the  facts 
of  this  ca«e  do  not  bring  it  within  the  rule.  2  Wood,  R. 
R.,  p.  1217,  criticises  the  correctness  of  the  proposition, 
saying:  "But,  as  to  the  last  proposition,  it  does  not  seem 
to  us  that  it  has  any  foundation  in  principle  as  to  em- 
ployes who  have  not  commenced  their  work  for  the  day, 
or  who  are  returning  after  the  services  of  the  day  are 
completed.  •  How  the  mere  circumstance  that  a  person  is 
in  the  employ  of  the  oonypany  in  a  department  entirely 
distinct  from  the  operation  of  the  train,  who  is  permitted 
to  ride  free  upon  the  train  to  and  from  his  work,  can  de- 
prive him  of  the  status  of  a  passenger,  is  not  readily 
seen.  While  going  to  and  from  his  work,  the  relation  of 
servant  does  not  exist.  He  is  merely  on  his  way  to  take 
up  his  position  as  servant,  or  is  returning  after  his  duty 
as  a  servant  has  ceased,  and  there  is  no  reason  why  he 
should  not  be  treated  as  a  passenger,  as  well  as  any  other 
person  who  is  riding  free  upon  the  train."  We  are  of 
the  opinion  that  the  decedent  was  a  passenger  on  the 
train,  and  the  same  duty  was  imposed  upon  the  company 
to  carry  him  safely,  as  in  the  ease  of  other  passengers. 
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This  being  true,  he  can  not  be  held  to  have  ateumed  the 
risks  attending  the  operation  of  the  train  in  the  manner 
and  under  the  circumstances  in  which  this  train  was  oper- 
ated, the  obligation  being  upon  the  company  to  use  the 
utmost  oare  and  diligence  to  carry  him  safely.  The  duty 
was  upon  it  to  operate  its  train  in  such  manner  as  wotfid 
enable  it  to  do  this.  If  the  manner  of  operating  the  train 
was  not  in  the  exercise  of  that  high  degree  of  care  which 
a  carrier  of  passengers  is  obligated  by  the  law  to  exer- 
cise, it  assumed  the  risk,  and  not  the  passenger,  of  trav- 
eling upon  the  train  thus  operated'. 

In  defining  the  care  that  should  have  been  exercised  by 
the  appellant,  the  court  erred  to  the  prejudice  of  the  ap- 
pellee. We  do  not  think  the  court  erred  in  admitting 
testimony  tending  to  show  that  it  was  unsafe  to  operate 
the  train  with  the  ooach  in  front,  instead  of  the  engine; 
nor  did  it  err  in  admitting  witnesses  who  we're  familiar 
with  the  operation  of  trains  to  testify  that  it  was  more 
hazardous  to  run  a  train  in  the  manner  in  which  this 
train  was  run  than  it  would  have  been  to  have  had  the 
engine  in  front.  The  decedent  was  32  years  of  age,  a  man 
of  good  habits,  and  good  business  ability,  and  we  can 
not  say  that  the  verdict  of  #9,000  was  excessive.  The 
judgment  is  affirmed. 

Petition  for  rehearing  filed  by  appellant  and  overruled. 
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Cabs  &3 — ^Acnoir  fOb  MAin>AMua — Mat  2. 

jlu6  ^      Board  of  Oounciimen  of  Oity  of  Frankfort 
ii32  364  Y.  Stone,  Auditor  and  Others. 

appeal  from  fbankun  cibcuit  ooubt. 

Judgment  fob  Defendant  and  Plaintiff  Appeals.    Reversed. 

Taxation  of  Fbanchise  of  Wateb  Company. 

Held:  Under  Kentucky  Statutes,  section  3374,  a  part  of  tlie  charter 
of  cities  of  the  third  class,  providing  that  "all  real  and  personal 
estate  within  the  city  on  the  tenth  day  of  January  In  the  year 
in  which  the  assessment  shall  be  made,  and  of  all  corporationfi 
having  their  chief  office  or  place  of  business  in  the  city  on  said 
date,  and  the  franchises  of  same,  shall  be  subject  to  assessment 
and  taxation  for  all  local  and  municipal  purposes/'  the  fran- 
chise of  the  Frankfort  Water  Company,  which  has  Its  chief  of- 
fice or  place  or  business  In  the  city  of  Frankfort,  and  which, 
while  furnishing  water  to  some  persons  outside  the  city,  has  no 
exclusive  privilege*  except  as  to  persons  in  the  city,  is  taxable 
by  the  city,  though  the  pumping  station,  reservoirs,  and  a  part  of 
the  mains  are  outside  the  city;  and  the  State  Board  of  Valuation 
has  no  power,  under  Id.  section  4077,  to  apportion  the  valuation 
o{  the  franchise  between  the  city  and  the  taxing  districts  out- 
side the  city,  as  the  power  of  apportionment  conferred  by  that 
section  applies  only  to  the  carriers  named  in  section  4081,  which 
fixes  the  basis  of  apportionment 

T.  H.  CROGKETTT  City  Attobney  and  IRA  &  W.  H.  JUIrlAN  FOB 
Appellant. 

1.  Taxation  must  be  equal  and  uniform  "upon  all  property  within  the 
territorial   limits  of  the  authority  levying  the  tax.**    Oonstita-' 
tion,  sees.  17147M74;  Bill  of  Rights,  sec.  3;  Board  of  C.  of  F. 
V.  Scott,  19  Ky.  Law  Rep..  1068;  Pence  v.  City  of  Frankfort,  19 
Ky.  Law  Rep.,  721. 

%,  The  franchise  of  the  Frankfort  Water  Company  is  situated  with- 
in the  corporate  limits  of  the  city  of  Frankfort.  City  of  Newport 
v.  Rlngo's  Bx'rx,  87  Ky..  635;  Trimble  v.  City  of  Mt.  Sterling. 
11  Ky.  Law  Rep.,  727;  City  of  Newport  v.  Berry,  10  Ky.  Law 
Rep.,  539;  City  of  Newport  t.  Berry,  14  Ky.  Law  Rep.,  29;  Ken- 
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tucky  aututes.  sees.  4020  and  4022;  iSpring  Valley  Water  Works 
r.  Barber,  99  Cal.,  36. 

3.  A  corporation  can  have  but  one  domicile.    Newport  &  Cin.  Bridge 

Co.  V.  WooUey,  78  Ky.,  523;  Galveston  Ac,  Ry.  Co.  v.  Gonzales, 
151  U.  S.,  496. 

4.  There  is  no  authority  in  the  Auditor  or  Board  of  Valuation,  to 

apportion  any  franchise  among  local  Jurisdictions  of  this  State, 
except  those  of  "railroad,  telegraph,  telephone,  express,  sleeping, 
dining,  palace  or  chair  car  companies,  the  lines  of  which  ex- 
tend beyond  the  limits  of  this  State.  Acts  1891-92-93,  article  3, 
sections  1-2-3-4  and  5.  ' 

6.  The  charter  of  cities  of  the  third  class  expressly  subjects  the 
franchise  in  controversy  to  taxation  for  purposes  of  the  city  of 
Frankfort.    Acts  1891-92-93,  page  1091.  sec.  104. 

6.  If  there  be  any  doubt  in  the  mind  of  the  court  as  to  whether  or 

not  the  franchise  of  the  Frankfort  Water  Company  or  any  part 
thereof  is  exempt  from  taxation  for  purposes  of  said  city,  the 
benefit  of  the  doubt  should  be  given  to  the  other  residents  there- 
of, who  are  taxable  for  the  purposes  of  said  city  upon  all  their 
intangible  property  upon  the  principle  that  the  legal  "situs"  of 
all  such  property  is  at  their  domicile  within  the  corporate  limits 
of  the  city.    Phoenix  Insurance  Co.  v.  Tennessee,  161  U.  S.,  177. 

7.  The.  exhibits  filed  with  the  petition  and  amendment  thereto  are  evi- 
.  dence  of  the  facts  shown  thereby.    Civil  Code,  sec.  128. 

8.  As  to  the  case  generally.    City  of  Sacramento  v.  Cal.  Stage  Co., 

12  Cal.,  134;  City  of  iSan  Jose  v.  San  Jose,  &c.,  R.  R.  Co.,  53 
Cal.,  475;  Oswego  Canal  Co.  v.  City  of  Oswego,  6  Thompson  A 
Oook  (N.  Y.  Supreme  Court  Reports),  073;  Lancaster  v.  Clay- 
ton, 86  Ky.,  373. 

JOiHN  W.  RODMAN,  Atiobney  fob  appellee,  aio)  JOHN  B.  LIND' 
SBY,  OP  oouNSix. 

There  are  two  questions  Involved: 

1.  Whether  the  courts  can  or  will  control  the  discretion  and  Judg- 

ment of  the  State  Board  of  Valuation  and  Assessment,  the  said 
Board  and  the  appellee  contending  that  the  acts  and  conclusions 
of  the  said  Board  were  properly  taken  and  their  decision  con* 
elusive  and  binding,  on  the  parties  to  this  action. 

2.  If  the  court  takes  cognizance  of  the  merits  of  the  case,  then  the 

question  is,  was  the  State  Board's  determination  correct;   that 
the  appellee's  assessment  for  franchise  should  be  apportioned  be- 
tween the  appellant  city  and  the  taxing  districts  of  Pranklin 
county  outside  the  city  of  Frankfort? 
Vol.  i08-ae 
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Note, — The  question  is  not  whether  the  franchise  of  the  Frank- 
fort  Water  Company  is  6uh}ect  to. taxation  for  purposes  of  the 
city  of  Frankfort,  but  what  part  of  the  franchise  is  subject  to 

f  assessment  for  taxation  by  said  city. 

/  3.  Mandamus  never  lies  to  control  discretion,  but  may  be  used  to 

compel  it§  exercise.    Ohio  Co.  Ct.  v.  Newton.  79  Ky..  267. 
4.  Mandamus  lies  to  compel  an  officer  to  perform  only  such  duties 
as  are  strictly  ministerial,  not  to  control  his  Judgment  or  dis- 

'  cretion.     Dickens  v.  Cave  Hill  C.  Co..  93  Ky.,  385;   McDonald 

.    ^  V.  Jenkins,  93  Ky.,.249;  Cassidy  v.  Young,  92  Ky.,  227;  Henderson 

Bridge  Co.  v.  Com.,  17  Ky.  Law  Rep.,  399;  99  Ky.,  645;  Adams 
Express' Co.  v.  Kentucky.  166  U.  S.;  Henderson  Bridge  Co.  v. 
Kentucky.  166  U.  S.,  160;  Adams  Express  Co.  v.  Ohio.  166  .U. 
S.,  171.  185.  225,  and  165  U.  S.,  194  and  229;  99  Ky.,  645;  Ken- 
tucky Statutes,  sees.  4077  to  4083. 

Additional  citations  by  JOHN  W.  RODMAN. 

Am.  &  Eng.  Ency.  of  Law,  vols.  14,  108,    109,    and    110,    and   au- 
thorities therein   cited;   Chase   v.   Blackstone   Canal.   10   Pick., 
(Mass.),  244;  Grey  v.  Bridge,  11  Pick.,  (Mass.),  189;  Moss,  Peti- 
tioner, 18  Pick.,  (Mass.),  443;  Louisville  Warehouse  Co.  v.  (3om.. 
^  decided  on  March  14,  1899. 

Opinion  of  the  coukt  by  JUDGE  HOBSON — ^Revebsino. 

By  articles  of  inoorporation  of  the  Frankfort  Water 
,  Company,  its  prinoipal  jplace  of  transacting  bnsiness  »8 

•  the  city  of  Frankfort.  The  general  nature  of  the  bnsiness 
proposed  to  be  transacted  by  the  corporation  is  the  con- 
struction and  operatiojn  of  waterworks  in  and  near  the  city 
of  Frankfort,  for  supplying  the  city  and  the  inhabitants  of 
the  city  and  of  its  vicinity  with  water  for  public  and  pri- 
vate purposes.  The  pumping  station,  reservoiTS,  and  a  part 
of  its  mains  are  without  the  city.  Its  tangible  property 
ou»t8ide  of  the -city  was  valued  for  the  year  1895  at  $54,540, 
for  the  year  1896  at  f 35,000,  for  the.  year  1897  at  f 58,400. 
Its  tangible  property  within  the  city  was  valued  for  the 
year  1895  at  |20,460,  for  the  year  1896  at  f20,000,  and  for 
the  year  1897  at  #16,520.  The  State  board  of  valuation  fixed 
the  value  of  its  franchise  for  the  year  1895  at  |88,740,  for 
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the  year  1896  at  |85,000  and  for  the  year  1897  at  #79,891. 
The  board  then  apportioned  the  valuation  of  the  franchise 
between  the  city  and  the  taxing  disitricts  outside  of  the 
city  substantially  in  the  proportion  that  the  tangible  prop* 
erty  of  the  conapany  was  within  the  city  or  in  the  taxing 
districts  outside  of  the  city;. thus  apportioning  to  the  city 
of  the  valuation  of  the  franchise  for  the  year  1895,  f24,- 
014.34,  for  the  year  1896,  #22,666.60,  and  for  the  year  1897, 
117,615.97.  The  city  complains  of  this  apportionment;  in- 
sisting that  the  board  had  no  authority  to  apportion  Ihe 
valuation  of  the  franchise  of  the  water  company  between 
it  and  the  taxing  districts  outside  of  the  city,  and  that  the 
whole  of  it  was  taxable  for  city  purposes.  This  is  the 
only  ques^tion  to  be  determined  in  the  case. 

Section.  3374,  ^entu-cky  Statutes,  for  the  government  of 
cities  of  the  class  to  which  Frankfort  belongs,  is  as  fol- 
lows: "All  real  and  pers-onal  estate  within  the  city  on  the 
tenth  day  of  January  in  the  year  in  which  the  assessment 
shall  be  made,  and  all  corporations  having  their  chief  of* 
fice  or  place  of  busdness  in  the  city  on  said  date  and  the 
franchises  of  same,  shall  be  subject  to  assessment  and 
taxation  for  all  local  and  municipal  purposes,  unless  ex» 
empt  from  taxation  by  the  Constitution,  and  the  same 
shall  be  assessed  at  its  fair  cash  value  estimated  at  the 
price  it  would  bring  at  a  fair,  voluntary  sale."  It  is  con- 
ceded that  the  chief  ofl8ce  or  place  of  business  of  the  water 
com.pany  is  in  Frankfort,  and,  unless  this  section  is  mod- 
ified by  some  other  provision  of  the  statute,  its  franchise 
is  subject  to  assessment  and  taxation  by  the  city. 

Section  4077,  Kentucky  Statutes,  provides:  "Every  rail- 
way company  or  corporation  and  every  incorp^orated  bank, 
trust  company,  guarantee  or  security  company,  gas  com- 
pany,  water   company,   ferry   company,   bridge   company, 
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Street  railway  oompany,  express  company,  electric 
light  company,  electric  power  company,  telegraph 
cjompany,  pres6  dispatch  company,  telephone  company; 
tnrnpike  company,  palace  car  company,  dining  car  com- 
pany, sleeping  car  company,  chair  car  company  and  every 
other  like  company,  corporation  or  association,  also  every 
other  corporation,  company  or  association,  having  or  exer» 
ciaing  any  special^  or  exclusive  privilege  or  franchise  not 
allowed  by  law  to  natural  persons,  or  performing  any 
public  service,  shall  in  addition  to  the  other  tax^s  im- 
posed on  it  by  law,  annually  pay  a  t^x  on  its  franchise  to 
the  State  and  a  local  tax  thereon  to  the  county,  incorpor- 
ated city,  town  and  taxing  district  where  its  franchise  may 
be  exercised.  The  auditor,  treasurer  and  Secretary  of  State 
are  hereby  constituted  a  board  of  valuation  and  assess- 
ment, for  fixing  the  value  of  said  franchise,  except  as  to 
turnpike  companies,  which  are  provided  for  in  section  four 
thousand  and  ninety-five  of  this  article,  the  place  or  places 
where  sudi  local  taxes  are  to  be  paid  by  other  corpora* 
tions  on  their  franchises,  and  how  apportioned,  where 
more  than  one  jurisdiction  is  entitled  to  a  sha^re  of  such 
tax,  shall  be  determined  by  the  board  of  valuation  and  as- 
sessment, and  for  the  discharge  of  such  other  duties  as 
may  be  imposed  on  them  by  this  a^ct.  The  auditor  shall 
be  chairman  of  said  board,  and  shall  convene  the  same 
from  time  to  time  as  the  business  of  the  board  may  re- 
quire." It  is  insisted  that  under  this  section  the  board  of 
valuation  had  authority  to  determine  how  the  tax  on  the 
franchise  of  the  water  company  should  be  apportioned 
between  the  city  and  the  taxing  districts  outside  of  the 
city,  in  which  a  larger  part  of  its  tangible  property  was 
situated;  but  it  will  be  observed  that  the  section  refers 
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to  a  number  of  corporations,  such  as  railroads,  telegraph, 
telephone,  express,  sleeping,  palace,  dining,  or  chair  car 
companies,  which,  from  the  nature  of  the  case,  are  not 
ordinarily  confined  to  one  jurisdiction;  and  section  4081 
provides  how  the  valuation  of  the  franchise  shall  be  ap- 
portioned in  the  case  of  such  corporations,  in  these  words: 
"Such  corporate  franchise  shall  be  liable  to  taxation  in 
each  count  J,  incorporated  city,  town  or  district  through 
or  into  which  such  lines  pass,  or  are  operated,  in  the  same 
prt)portion  that  the  length  of  the  line  in  such  county,  city, 
town  or  district  bears  to  the  whole  length  of  lines  in  the 
State,  less  the  value  of  any  tangible  property  assessed  or 
liable  to  assessment  in  any  such  county,  city,  town,  or  t€UK- 
ing  district/'  This  is  the  only  provision  in  the  entire  article 
directing  how  an  apportionment  shall  be  made;  and,  if  the 
board  of  valuation  have  the  power  to  make  an  apportion* 
ment  of  the  franchise  tax  of  any  of  the  other  corporations 
to  be  assessed  under  section  4077,  it  is  clear  that  the 
statute  has  prescribed  no  basis  on  which  the  apportion* 
ment  is  to  be  made. 

It  would  seem,  therefore,  that  section  4081  must  be 
read  in  connection  with  section  4077,  and. that  ^the  appor* 
tlonment  which  the  board  of  valuation  is  authorized  to 
make  by  section  4077  is  that  prescribed  by  section  4081; 
for,  if  the  Legislature  had  intended  to  empower  the  board 
to  apportion  the  franchise  tax  of  other  corporations  be- 
tween different  jurisdictions,  it  is  hard  to  understand  why 
section  4081  should  have  been  expressly  limited  to  the 
coirporations  named  in  it.  Banks,  trust  companies,  guar- 
anty companies,  and  the  like,  exercise  their  franchices 
throughout  the  State  to  some  extent,  and  no  apportion- 
ment of  their  franchise  tax  among  the  different  jurisdle* 
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tions  would  be  practicable.  Not  only  so,  but  these  sec- 
tions must  be  read  with  section  3374,  above  quoted,  which 
was  enacted  by  the  pame  Legislature,  and  plainly  contem- 
plates the  taxation  by  the  city  of  the  franchisee  of  all 
corporations,  like  the  water  company,  having  their  chief 
office  or  place  of  business  in  the  cdty.  Moreover,  the  rec- 
ord »hows  that  in  every  substa'utial  sense  the  franchise  of 
the  Frankfort  Water  Company  is  exercised  only  in  Frank- 
fort. 

While  the  purpose  of  the  company,  as  set  out  in  its  ar- 
ticles of  incorporation  filed  in  the  county  clerk's  office, 
was  to  furnish  the  inhabitantts  of  the  ci-ty  and  vicinity 
with  water,  and  it  does  furnish  water  to  soinie  persons 
outside  the  city,  it  has  no  exclusive  privilege  as  to  persons 
outside  of  the  city.  The  franchise  primarily  in  view  un- 
der section  4077  is  any  special  or  exclu-sive  privilege  not 
allowed  by  law  to  natural  persons.  The  special  or  exclu- 
sive privileges  of  the  Frankfort  Water  Company  were  con- 
fe^ed  upon  it  by  the  ordinance  of  the  city  council  adopted 
July  28,  1884,  and  by  the  act  of  the  General  Assembly 
entitled,  ''An  act  for  the  benefit  of  the  water  company  of 
Frankfort,  Kentucky,"  approved  March  11,  1886.  By  the 
ordinance  the  franchise  was  granted  the  water  company 
to  constru<»t  and  operate,  in  and  near  the  city,  waterworks 
for  supplying  the  city  and  the  inhabitants  of  the  city  and 
its  vicinity  with  water.  The  water  mains  and  their  ap- 
purtenances, and  all  the  privileges,  franchises,  and  immun- 
ities connected  therewith,  owned  by  the  city,  were  turned 
over  to  the  water  company;  and  the  franchise  thus  grant* 
ed  in  the  existing  or  future  limits  of  the  city  was  per- 
petual, subject  to  the  right  of  the  city  to  purchase  the 
plant  on  the  terms  set  out  in  the  ordinance.    This  ordln- 
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ance  had,  of  course,  no  extraterritorial  effect,  and  con- 
ferred no  authority  beyond  the  limits  of  the  city.  The 
act  of  the  Legislature  (see  Sess.  Acts  1885-86,  p.  648)  re- 
cites the  fact  that  the  corporation  was  formed  "for  the 
business  of  constructing  and  operating  water  works  in 
and  near  the  city  of  Frankfort,  for  supplying  the  said  city 
and  its  inhabitants  with  water  for  public  and  private 
purposes,"  and  then  confirms  it  as  a  body  politic  and  cor- 
porate, empowering  it  to  construct  and  operate  the  water, 
works  "for  the  supply  of  said  city  and  its  inhabitants  with 
water,"  and  the  contract  made  by  the  city  in  the  ordinance 
above  referred  to  is  ratilied. 

Under  this  ordinance  and  the  act  of  the  General  Assem- 
bly, the  only  exclusive  privilege  or  franchise  conferred 
upon  the  water  company  which  was  not  allowed  by  law  to 
natural  persons  was  the  franchise  of  furnishing  to  the 
city  and  its  inhabitants  water  for  public  and  private  pur- 
poses. This  franchise  must  be  exercised  wholly  within  the 
city.  The  fact  that  the  company  pumps  its  water  out  of  the 
river,  and  stores  it  in  reservoirs  without  the  city,  in  order 
to  deliver  it  to  the  city  and  its  inhabitants,  in  the  exer- 
cise of  its  franchise,  does  not  affect  the  rights  of  the 
parties.  The  franchise  does  not  consist  in  pumping  the 
water  or  in  maintaining  the  reservoirs.  This  is'  only  a 
means  of  exercising  the  franchise,  which  is  the  supplying 
of  the  city  and  its  inhabitants  with  water. 

It  follows  from  these  conclusions  that  the  board  was 
without  authority  to  apportion  the  tax  on  the  franchise  of 
the  water  eomrpany  between  the  city  and  the  taxing  dis- 
tricts outside  of  the  city.  The  tangible  property  owned  by 
the  wator  company  outside  the  city  may  be  taxed  by  the 
taxing  districts  in  which  it  is  situated,  but  the  tangible 
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property  within  the  city  and  the  franchise  of  the  corpora- 
tion are  all  liable  to  taxation  by  the  city.    Judgment  re* 
versed,  and  cause  remanded  for  a  judgment  and  other, 
proceedings  not  inconsistent  with  this  opinion. 
Petition  for  rehearing  filed  and  overruled. 


Case  <54— ^Action  on  Pollcy  of  Life  Insuranod— May  %• 

Sun  Life  Ins,  Co.  v.  Taylor. 

APPEAL   FBOH    JEFFEB80N    OIBOUTT    GOUBT. 

Action  by  Nettie  Tayloe  Against  the  Sun  LtIfe  Insubanoe  Ooic- 
PANY  ON  A  Policy  of  Life  Insubance. 

Judgment  fob  Plaintiff  vnd  Defendant  Appe.vls.    Affibmed. 

Provision  that  Policy  Shall  be  Incontestable. 

Held:  The  provision  of  a  policy  that  it  shall  be  incontestable  "if 
the  insured  shall  die  three  or  more  years  after  the  date  hereof 
and  after  all  due  premiums  shall  have  been  received  by  the  com- 
pany," applies  where  the  company  seeks  to  avoid  liabUlty  by  vir- 
tue of  a  clause  providing  that  the  policy  shall  be  void  '*if  the 
Insured  dies  in  consequence  of  his  own  criminal  action." 

STROPHER  &  GORiDON,  Attobneys  fob  appellants. 

The  case  should  be  reversed  for  the  following  reasons: 

1.  The  court  should  have  given  peremptory  instructions  for  tl^e  de- 

fendant. 

2.  It  was  error  to  give  instructions  given  for  plaintiff,  and  to  refuse 

the  instructions  offered  for  defendant. 

3.  It  was  error  to  allow  plaintiff  to  testify  as  to  acts  and  conversar 

tions  of  the  decedent,  and  this  error  was  not  corrected  by  an 
instruction  to  disregard  the  incompetent  testimony. 

4.  Statements  of  the  deceased  were  not  competent  against  the  defend- 

ant not  made  in  its  presence  or  in  the  presence  of  its  agents  or 
r  epresentat  Ives. 
6.  The  "incontestable"  clause  of  the  contract  does  not  deprive  the 
company  of  its  right  to  plead  a  breach  of  the  contract  by  the 
insured  in  causing  his  own  death,  by  his  own  criminal  actioiL 
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6.  The  contract  does  not  bear  such  construction,  and  if  such  con- 
struction were  given  it,  then  the  contract  to  that  dxtent  would 
be  contrary  to  public  policy  and  void.  Union  Central  v.  Cheever, 
36  Ohio  State,  201;  Crumps  v.  Stark,  23  Ark.,  1*31;  Wharton  <m 
Evidence,  sec.  72;  Crane  v.  Gunn,  4  B.  Mon.,  \t\  Pollard  v.  L. 
C.  &  L.  R.  R.  Co.,  7  Bush,  567;  Thomas  v.  Thomas,  2  J.  J.  Mar- 
shall, 60;  Condell  v.  Woodward,  16  Ky.  Law  Rep.,  742;  Brady 
V.  Prudential  Ins.  Co.,  168  Pa.,  649;  Joyce  on  Ins.,  sees.  2606  and 
2607;  Cluff  v.  Mut.  Ben.  Life  Ins.  Co.,,  13  Allen,  (Mass.),  308; 
Hatch  v.  Mutual  Life  Ins.  Co.,  120  Mass.,  560;  Hartman  v.  Ins. 
Co.,  21  Pa.  St.,  466;  Supreme  Conunandery  v.  Alnsworth,  71  Ala., 
436;  Ritter  v.  Mutual  Life  Ins.  Co.  N.  Y..  169  U.  S.,  140;  Cooke 
on  Life  Ins.,  page  113,  sec.  70;  Masnnard  v.  Rhodes,  5  Dowling- 
ft  Ryland,  266;  Gresham  v.  E^iultable  Life  ft  Accident  Ins.  Co., 
13  L.  R.  A.,  838,  which  last  case  Is  very  important  on  the  ques- 
tions involved. 

HBNRY  H.  LYON,  Attoknet  fob  apfezxee. 

1.  Admissibility  of  testimony  concerning  statements  and  admiBSions 

made  by  assured  during  his  life. 

2.  Liability  of  an  insurance  company  on  a  policy  of  insurance  contain- 

ing an  incontestable  clause,  providing  that  if  the  insured  shall 
die  three  or  more  years  after  the  date  of  the  policy  and  after 
all  due  premiums  shall  have  been  received  by  the  company,  said 
policy  shall  be  incontestable.  Yarborough  v.  Thompson,  41  Am. 
Dec.,  626;  Coopers*  Eq.  PI.,  46;  2  Story's  Eq.,  112  et  seq;  Angel 
V.  Hadden,  15Ver.,  246;  2  Story's  Eq.,  116;  Gibson  v.  Goldthwaite, 
7  Ala.,  28;  1  Greenleaf  on  EiVidence,  par.  147;  4  Joyce  on  Ins.. 
904;  Smith  V.  Nat.  Ben.  Society,  123  N.  Y.,  85;  Redding  v.  Red- 
ding. 69  Vt..  500;  Miller  v.  Shackelford,  4  Dana,  267;  McMaster  v. 
N.  Y.  Life  Ins.  Co.,  90  Fed.  Rep.,  45;  Mut.  Reserve  Fund  Assn. 
V.  Payne,  3i2  S.  W.  Rep.,  1066;  Brady  v.  Prudential  Ins.  Co.,  32 
Atlantic  Rep.,  102;  Mass.  Ben.  Life  Assn.  v.  Robinson,  27  Ins. 
Law  Journal,  1003;  Marck  v.  Mutual  Reserve  Fund  Life  Co., 
64  N.  W„  Rep.,  68.  (Syl);  Patterson  v.  Nat.  Prem.  Ins.  Co..  20 
Ins..  Law  Journal,  820;  Goodwin  v.  Provident  Saving  Life,  6& 
N.  W.  Rep.,  159;  Simpson  v.  Ihs.  Co.,  115  N.  C,  396;  Ritter  v. 
Mutual  Life  Ins.  Co.,  169  U.  S.,  140. 

OPI19ION  OF  THE  couirr  BY  JUDGE  PAYNTBR— Affibmino. 

The  appellant  i-asuied  a  policy  of  inBorance  to  Robert  P» 
Knox  OB  hig  life,  and,  being  indebted  to  the  appellee,  Net- 
tie Taylor,  he  assigned  it  to  her,  the  indebtedness  exceed- 
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ing  the  amount  of  the  policy.  The  fourth  clause  of  the 
policy  provides  that  it  shall  be  void  "if  the  insured  dies 
in  consequence  of  his  .  .  .  own  criminal  action."  The 
twelfth  clause  of  the  policy  reads  as  follows:  "If  the  in- 
suped^shall  die  three  or  more  years  after  the  date  hereof, 
and  after  all  due  premiums  shall  have  been  received  by 
the  company,  this  policy  shall  be  incontestable.''  The  real 
question  involved  on  this  appeal  is  the  interpretation  of 
these  provisions  of  the  policy.  One  of  the  defenses  to 
the  action  was  that  the  insured  died  in  consequence  of  his 
own  criminal  action,  and  therefore  the  policy  is  void.  On 
the  trial  of  the  case  the  insurance  company  offered  to 
prove  that  the  insured  assaulted  a  man,  thus  putting  the 
man's  life  in  peril,  and  in  his  own  necessary  self-defense 
the  party  assaulted  slew  the  insured.  The  court  refused 
to  allow  the  appellee  to  introduce  the  evidence. 

It  is  insisted  that  the  twelfth  clause  of  the  policy,  whiefi 
we  have  quoted,  does  no«t  render  it  incontestable  where 
the  insured  died  in  consequence  of  his  owp  criminal  ac- 
tion; that  the  parties  did  not  intend  by  that  provision  of 
the  policy  to  render  unavailable  a  defense  based  on  a 
violation  of  law  which  was  made  a  breach  of  the  policy 
by  its  terms,  bu-t  that  the  provision  as  to  the  incontest- 
able nature  was  that  it  should  not  be  contested  for  mis- 
representations in  securing  it.  The  language  providing 
that  the  poHcy  should  be  incontestable  does  not  restrict 
it  to  any  particular  grounds  of  contest,  but  it  is  broad  and 
comprehensive  enough  to  embrace  any  and  every  defense 
which  might  have  been  made  to  it  before  the  expiration 
of  three  years.  To  say  that  it  has  reference  to  one  de- 
fense, and  not  to  another,  is  writing  into  the  policy  terms 
which  the  very  language  of  it  excludes.  In  construing 
a  contract,  the  whole  must  be  taken  together,  in  order 
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to  determine  the  intention  of  the  contracting  parties. 
It  is  not  reasonable  to  suppose  that  a  p^rty  would  take 
out  a  policy  of  insurance  with  the  view  of  committing 
suicide,  or  to  lose  his  life  by  some  criminal  action,  three 
years  after  the  delivery  of  the  policy.  Neither  would  it 
be  supposed  that  he  would  attempt  to  practice  a  fraud 
*upon  the  insurance  company  in  that  way. 

Forfeitures  are  not  favored  by  the  law.  The  insured  is 
never  permitted  to  select  the  terms  used  in  a  policy  of 
insurance,  and  the  rule  is  that  in  construing  a  policy 
wherein  its  terms  render  doubtful  its  meaning  a  construc- 
tion must  be  given  which  is  favorable  to  the  party  insured; 
and,  in  addition  thereto,  if  the  policy  contain  inconsist- 
ent or  contradictory  provisions-,  force  must  be  given  to 
those  that  sustain,  rather  than  to  those  which  forfeit, 
the  contract.  McMaster  v.  Insurance  Oo.  (C.  C),  90  Fed., 
40.  Under  these  rules  of  interpretation  we  must  con- 
clude that  it  was  the  intention  of  the  parties  lo  the  con- 
tract th^t  the  policy  was  to  be  incontestable  after  three 
years,  notwithstanding  the  insured  might  then  die  from  his 
own  criminal  action. 

In  Association  v.  Payne  (Tex.  Civ.  App.),  32  S.  W.,  1063, 
the  policy  of  insurance  oontained  a  clause  providing  that, 
if  the  certificate  should  be  in  force  for  five  years,  it  should 
thereafter  "be  incontestable  for  any  cause  except  for  non- 
payment of  dues."  The  court  held  that  suicide  of  the 
insured,  after  the  policy  had  been  in  force  five  years,  would 
not  relieve  the  company  from  liability.  In  the  case  of 
Mareck  v.  Association  (Minn.),  64  N.  W.,  68,  the  court  bad 
under  consideration  a  policy  substantially  the  same  as  the 
one  here  under  consideration.  The  insured  came  to  his 
death  hy  his  own  hand,  and  the  court  held  the  incontest- 
able clause  applied,  and  that  the  company  was  liable  on 
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the  policy.  In  Goodwin  v.  Society  (Iowa),  66  N.  W.,  159; 
(32  L.  R.  A.;  475),  the  court  had  under  consideration  a  sim- 
ilap  question  to  the  one  here  involved,  and  said:  "The 
application  which  Goodwin  made  for  his  insurance  con- 
tained a  statement  which,  if  standing  alone,  would  avoid 
the  plaintiflf's  cause  of  action,  for  it  is  conceded  that  Gtood- 
win  committed  suicide.  But  the  policy  contained  this' 
provision:  ^Subject  to  the  stipulations  regarding  pay* 
ment  of  premiums  and  extrahazardous  occupations,  claim 
under  this  policy  by  death  occurring  two  or  more  years 
after  its  date  will  be  incontestable,  except  for  fraud  in 
obtaining  this  policy.'  If  there  were  nothing  more  to 
the  case  than  this  provision  of  the  policy,  there  would 
be  no  doutet  that  plaintiff's  claim  could  not -be  defeated 
because  her  husband  took  his  own  life;  for  a  claim,  un- 
der the  policy,  by  death  occurring  two  or  more  years 
after  its  date,  was  incontestable,  except  for  fraud.  We 
have  a  case,  then,  for  oonstruction  of  these  seemingly 
ambiguous  and  conflicting  provisions. 

"The  tenets  established  for  the  guidance  of  courts  in 
such  matters  are  well  understood,  and  no  one  is  better  es- 
tablished than  that  in  all  cases  the  policy  must  be  liber- 
ally construed  in  favor  of  the  assured,  so  as  not  to  defeat, 
without  a  plain  necessity,  his  claim  for  indemnity.  And 
when  the  words  used  may,  without  violence,  bo  given  two 
interpretations,  that  which  will  sustain  the  claim  and  cov- 
er the  loss  should  be  adopted."  In  Simpson  v.  Insurance 
Co.,  115  N.  C,  396;  (20  S.  E.,  517),  the  court  was  construing 
the  incontestable  feature  of  a  policy,  and  said:  "The 
quality  of  incontestability  could,  with  no  propriety,  be 
predicated  of  this  contract  of  insurance  if  it  was  still 
allowed  to  the  insurer  to  dispute  its  liability  to  the  in- 
sured for  the  amount  of  the  insurance  upon  the  ground 


Digitized  by 


Google 


Vol.  108]  APRIL  TERM,  1900.  413 

Sun  Life  Ins.  CJo.  v.  Taylor. 

that  the  death  was  caused  ^by  ^he  use  of  intoxicating 
liquor  or  opiam,  or  from  the  violation  of  law,  or  any  con- 
dition or  agreement  contained  in  this  policy,  or  the  appli- 
cation upon  which  this  policy  is  issued.'  And  yet,  if  it 
may  now,  under  its  contract,  contest  with  this  beneficiary 
as  to  its^  liability  for  the  amount  of  ine^urance,  upon  the 
allegation  that  the  deceaised  committed  suicide,  it  may 
contest  with  the  beneficiaries  under  other  similar  contracts 
upon  the  grounds  enumerated  above.  If  this  can  be  done, 
the  policy  is  certainly  not  incontestable,  for  the  whole 
field  of  dispute  would  then  be  open  to  the  defendant." 

By  the  incontestable  feature  of  the  policy  the  company, 
in  effect,  said  it  would  not  refuse  to  pay  the  amount  of 
the  policy  although  the  insured  might,  while  sane  or  in- 
sane, take  his  own  life,  or  if  he  should  lose  it  by  his  own 
criminal  aetion.  It  was  not  an  agreement  that  it  would 
pay  him  the  amount  of  the  policy  if  he  committed  sui- 
cide, or  lost  his  life  by  his  own  criminal  action,  but  it 
was  an  agreement  that  no  defense  should  be  made  on 
that  ground  if  he  lived  and  continued  to  pay  the  premi- 
ums for  three  years.    The  judgment  is  affirmed. 
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Case  56— Action  to  Set  Abidr  Deed — Mat  4. 

Botts  &  others  v.  Botts  &  Others, 

APPEAL    FBOM     MONTGOMEBT    GIBCUIT    COURT. 
JUIXSMENT  FOB  PLAINTIFF  AND  DEFENDANT  APPfiALS.     REVEBSKD. 

Slaves — Customabt    Maebiages — Descent  ^nd    Distbibucion — Bub- 

DEN  OF  PBOOF. 

Held:  1.  The  parties  to  a  customary  slave  marriage  acqaired  no 
marital  property  rights  by  virtue  of  the  act  of  February  14, 
1866,  where  they  did  not  thereafter  make  declaration  of  their 
intention  to  continue  the  relation  as  provided  for  by  that  act 

2.  The  children  of  such  a  marriage,  bom  befope  the  passage  of  that 

act,  were  legitimate,  notwithstanding  the  failure  of  the  parents 
.  to  comply  with  the  provisfons  of  the  act. 

3.  Where  children   claim   as  heirs  a  share  of  their  grandfather's 

estate  through  their  mother*  who  was  the  issue  of  a  customary 
slave  marriage,  the  burden  is  on  them  to  show  that  the  mother 
was  born  before  the  passage  of  the  act  of  February  14,  1866,  the 
provisions  of  that  act  never  having  been  complied  with  by  her 
father  and  mother. 

Held  by  extended  opinion:  1.  Where  a  man  and  woman  were  pub- 
licly married  in  a  church  by  the  pastor  in  charge,  and  there- 
after lived  together  as  husband  and  wife,  and  were  so  recog- 
nized  by  the  community  in  which  they  lived  for  nearly  thirty 
years,  the  presumption  that  they  were  legally  married  is  con- 
clusive in  favor  of  the  woman's  rights  as  widow. 

2.  Where  appellees  failed  to  establish  a  material  fact  on  which  their 
right  to  inherit  depended,  the  court  will,  as  they  are  infants, 
depart  from  the  ordinary  practice,  and  allow  them,  on  the  re- 
turn of  the  case,  to  take  testimony  to  establish  their  right  as 
heirs. 

ED.  C.  O'REAR  ft  ROiBT.  H.  WINN  A)b  appellants. 

1.  The  marriage  of  negroes   in  a  state  of  servitude  is  void.     Du- 

maresly  v.  Fishly,  3  A.  K.  Marshall,  368;  Free  Frank,  ftc,  v. 
Denham's  Adm'r,  5  Litt.,  330;  £}wing  v.  Bibb,  7  Bush,  664. 

2.  Cohabitation  and  recognition  of  the  married  relation  after  the 

enactment  of  the  revised  statute  did  not  and  could  not  constitute 
a  valid  marriage  in  Kentucky.    Rev.  Stat.,  chap.  47,  art.  1,  sec. 
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2,  sub-division  4  and  sec.  10  of  same  chap,  and  act;  Bstill  v. 
Rogers,  1  Bush,  62;  Harris,  Ac.,  v.  Harris,  &c.,  8  Ky.  Law  Rep., 
727. 
3.  The  statutory  remedy  of  February  14th,  1866,  avails  nothing  un- 
less its  proviso,  is  complied  with;  and  its  remedy  is  the  only 
method  of  legalizing  the  marriages  of  slavery.  Bstill  v  Rogers, 
1  Bush,  62;  Stewart  t.  Munchandler,  Ac,  2  Bush,  278;  Brown, 
Ac.,  V.  MoGee,  Ac,  12  Bush.  428;  Dowd,  Ac,  v.  Hurley,  Ac,  78  Ky., 
260;  Acts  1865-6,  chap.  556,  sec  2,  page  37. 

THOMAS  TUR»NB3R,  Atpobney  fob  appeuakt. 

1.  Marriage  of  slaves  during  slavery  is  utterly  void  and  no  marital 

rights  accrue  therefrom. 

2.  The  appellees,  Sarah  Botts  and  Phil.  Botts,  never  complied  with 

the  act  of  1866,  so  as  to  legalize  their  slave  marriage.  Kuln  v. 
Knauer,  7  B.  Monroe.  130;  Bobbins  v.  Com.,  6  Bush,  311;  White- 
sides  y.  Allen.  11  Bush.  23 ;  Allen  v.  Allen,  8  Bush,  491. 

H.  R.  PRBWITT,  Attobnet  fob  affkllee. 

L  Phoebe  could  not  have  legally  married  Philip  Botts,  she  then 
heing  the  wife  of  Ed.  Smith. 

2.  Sarah  Botts  was  the  legal  wedded  wife  of  Philip  Botts,*  she  having 
been  married  in  accordance  with  the  customary  matrimonial 
rights  among  slaves,  and  she  lived  with  him.  as  his  wife,  up  to 
his  death.  Brown  v.  McG«e,  12  Bush,  428;  Davis  v.  Meaux,  Ac, 
15  Ky.  Law  Rep.,  308;  Whitesides,  Ac,  v.  Alien,  11  Bush.  23. 

Opibion  of  the  coubt  by  judge  BURN  AM — Revebsing. 

Two  questions  are  raised  upooi  the  appeal  in  this  case. 
The  first  question  to  be  determined  is  whether  the  appel- 
lant Phoehe  Botts  or  the  appellee  Sarah  Botts  is  the  widow 
of  Philip  Botts,  deceased)  and  as  such  entitled  to  the  rights 
belonging  to  a  widow;  and  the  second,  whether  or  not  the 
children  of  Sarah  Botts,  alleged  to  be  the  offspring  of 
her  slave  marriage  with  Philips  Botts,  are  esntitled  to  in- 
herit from  their  alleged  father.  The  evidence  discloses 
this  state  of  facts:  Philip  Botts,  a  negro  slave,  waa  mar- 
ried about  the  year  1852  or  1853  to  Sarah,  who  was  also 
a  slave.    They  lived  as  husband  and  Kife,  as  that  relation 
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existed  amotig  slaves,  until  slavery  wa&  abolished,  and  for 
a  short  time  thereafter.  After  the  cessation  of  this  rela- 
tion between  Philip  Botts  and  Sarah,  she  left  this  State, 
amd  removed  to  Ohio,  and  c^boot  the  year  1867  Philip  Botts 
married  appellant  in  the  Christian  Church  at  Mt.  Sterling, 
the  ceremony  being  performed  by  the  colored  preacher  in 
charge  of  that  church.  After  this  marriage,  Philip  Botts 
and  appellant  lived  openly  together  as  husband  and  wife, 
until  his  death,  for  about  twenty-nine  years. '  It  is  claimed 
that  this  marriage  was  by  authority  of  a  license  granted 
pursuant  to  an  act  of  Congress  aj^roved  March  3,  I86S, 
establishing  a  bureau  of  refugees^  freedmen,  and  aban- 
doned lands,  which  was  invested  with  the  military  con- 
trol of  the  social  relations  of  negroes;  but  no  documentary 
evidence  to  this  effect  is  filed  in  the  record,  and  the  parol 
evidence  on  this  point  is  not  at  all  conclusive.  After  his 
marriage  with  appellant,  and  while  he  was  living  with  Ser, 
the  evidence  conduces  to  show  that  after  the  return  of  ap- 
pellee from  Ohio  to  Kentucky  Philip  Botts  resumed  oc- 
casional illicit  sexual  relations  with  her,  which  were  sur- 
reptitiously sustained  between  them  as  long  as  he  lived; 
and  appellee  testifies  that  as  a  result  of  this  intercourse 
three  ehildren  were  born — ^her  two  sons,  Sandy  and  Philip, 
and  a  daughter,  Mary  J.;  the  latter  of  whom  at  the  institu- 
tion of  this  suit  was  dead,  having  left  three  children — 
Lucy,  Harry,  amd  Leonora  Crump.  These  children  of  Mary 
J.  were  all  infants  under  the  age  of  fourteen  years,  and 
all  of  them  were  made  defendants  in  this  proceeding.  Ap- 
pellee had  a  number  of  other  children,  who  died  before 
Philip  Botts,  without  leaving  issue.  She  testifies  that  her 
sons  Samdy  and  Philip  were  born  after  the  marriage  of 
Philip  Botts  to  appellant.  On  the  14th  day  of  February, 
1866,  an  act  of  the-Legislature  was  approved,  whidfi  pro- 
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rides  as  fallows:  ''All  negroes  and  mnlattoes  who  have 
heretofore  lived  and  cohabited,  and  do  now  live  togetheir 
as  httc^band  and  wife,  shall  be  taken  and  held  in  law  as 
legally  married,  and  the  issue  held  legitimate  for  all  pur- 
poses; provided  such  persons  shall  appear  before  the  clerk 
of  the  county  court  odf  their  residence,  and  declare  that 
they  have  been,  and  desire  to  continue,  living  together  as 
husband  and  wife,  when,  upon  the  receipt  of  a  fee  of  fifty 
cents,  the  clerk  shall  make  a  record  of  such  declaration, 
and  for  an  additional  fee  of  twenty-five  cents,  shall  fur- 
nish the  parties  with  a  certificate  of  said  declaration.  Said 
record  or  certificate  shall  -be  evidence  of  the  existence  of 
the  marriage  and  the  legitimacy  of  the  issue  born  or  to  be 
bom  to  said  parties;  provided  the  issue  of  customary  mar- 
riages of  negroes  shall  be  held  legitimate." 

Previous  to  the  passage  of  this  act,  the  marriage  of 
slaves  gave  no  marital  property  rights,  and  the  parties  to 
such  slave  marriages  subsequent  to  the  passage  of  this 
act  only  acquired  such  rights  by  complying  with  the  ex- 
press provisions  ther^  of.  In  the  case  of  Estill  v.  Rogers, 
1  Bush,  62,  Judge  Robertson  construed  this  act  in  a  case 
where  husband  and  wife  were  both  slaves  until  emanci- 
pated by  the  constitutional  amendment  of  December  19, 
1865,  having  lived  together  in  that  relation  for  more  than 
fifteen  years  preceding  the  death  of  the  wife  in  April,  1866, 
and  held  that,  having  failed  to  comply  with  the  requisi- 
tions thereof,  they  were  not  legally  married,  and  the  hus- 
band was  not  entitled  to  be  her  administrator.  The  same 
doctrine  was  announced  in  Stewart  v.  Munchandler,  2 
Bush,  278.  And, as  appellee  and  Philip  Botts  never  com- 
plied with  the  provisions  of  the  act  of  1866,  we  are  of  the 
opinion  that  the  marriage  of  1852  did  not  give  appellee 
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any  status  as  his  wife,  or  any  property  interest  in  his  es- 
tate as  his  widow.  But  it  was  held  in  the  case  of  White- 
sides  V.  Allen,  11  Bush,  23,  that  the  children  of  customary 
marriages  of  negroes  born  prior  to  the  passage  of  the  act 
of  February  14,  1866,  were  legitimate,  even  though  their 
parents  had  not  since  made  the  declaration  of  their  inten- 
tion to  continue  the  relation  as  provided  for  by  that  act; 
and  this  doctrine  was  adherred  to  in  Brown  v.  McGee,  12 
Bush,  428.  It  is  clear  that  neither  Philip  nor  Sandy  Botts 
has  any  interest  in  the  estate  sued  for,  as  the  evidence  very 
clearly  shows  that  tooth  of  these  parties  were  toorn  after 
the  passage  of  the  act  mpra,  and  after  the  marriage  of 
Philip  Botts  to  appellee.  See  Allen  v.  Allen,  8  Bush,  490. 
But  the  testimony  is  not  at  all  clear  as  to  the  date  of  the 
birth  of  appellees,  Lucy,  Harry,  and  Leonora  Crump. 
Whether  they  were  born  before  or  after  the  passage  of  the 
act  of  1866  is  not  disclosed,  and,  as  their  right  to  recover 
in  this  proceeding  depends  upon  this  fact,  and  the  bur- 
den of  the  proof  is  upon  them  to  show  it,  which  they  have 
failed  to  do,  the  judgment  must  be  reversed,  and  cause 
remanded  for  proceedings  consistent  with  this  opinion. 

On  May  22,  1900,  Judge  Bumam  delivered  the  following 
extended  opinion  in  this  case: 

We  have  been  asked  to  extend  and  make  more  definite 
the  opinion  heretofore  filed  in  this  case,  defining  the  rights 
of  the  appellant  Phoebe  Botts  and  the  appellees,  Lucy, 
Harry  and  Leonora  Crump.  As  stated  in  the  original  opin- 
ion, the  evidence  of  the  legal  authority  authorizing  the 
marriage  of  Philip  and  Phoebe  Botts  was  not  absolutely 
conclusive,  as  there  was  no  documentary  evidence  oflfered 
on  this  point,  and  the  parol  testimony  as  to  the  authority 
under  which  their  nuptials  were  celebrated  is  somewhat 
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Indefinite^  Imt  these  facts  are  clearly  established:  After 
the  aibolition  of  slavery  they  were  pnbliely  married  in  the 
Colored  Christian  Church  at  Mt.  Sterling  by  the  pastor  in 
charge  thereof.  That  thereafter  they  lived'  together  as 
husband  and  wife  openly  and  notoriously  for  nearly  thirty 
years,  and  were  so  recognized  by  the  community  in  which 
they  lived,  and  by  their  friends  and  associates.  "Because 
of  the  high  favor  in  which  marriage  is  held  by  law,  we  have 
transmitted  to  us  the  special  maxim,  ^Semper  praesumUur 
pro  matrimomo.^  When  a  man  and  woman  live  together  as 
hnsband  and  wife,  the  law  will  hold  them  to  be  such,  even 
against  strong  probabilities  that  they  are  not,  especially 
when  a  ceremoiny  of  marriage  is  shown  to  have  been  cele- 
brated between  them;  the  presumption  being  that  it  is 
valid,  unless  some  distinct  and  special  fact  clearly  appear 
in  the  particular  ease  to  the  contrary."  1  Bish.  Mar.,  Div. 
&  Sep.,  sec.  77.  Records  of  marriages  are  frequently  de- 
stroyed, and  it  is  often  impossible  to  prove  them  by  per- 
soofi  who  were  present  at  their  solemnization;  and  largely, 
therefore,  in  the  practice  of  our  tribunals,  marriages  are 
proven  by  presumptions,  which,  originating  in  natural 
reason  and  justice,  have  been  found  to  accord  with  the 
reason  and  justice  of  the  law,  and  indispensable  in  judi- 
cial affairs.  It  therefore  follows  that  the  reputation  that 
the  jmrties  are  married,  and  that  they  lived  together  as 
husbacd  and  wife,  and*  are  treated  and  received  as  hus- 
band and  Wife  among  their  friends  and  neighbors,  are  facts 
sufficient  to  raise  a  strong  presumption  of  the  validity  of 
the  marriage  between  them,  and,  in  the  absence  of  clear 
testimony  conducing  to  show  that  they  were  never  legally 
married,  must  be  deemed  conclusive.  And,  under  the  facts 
in  this  case,  we  think  this  presumption  must  be  indulged 
in  favor  of  the  appellant  Phoebe  Botts,  and  she  is  entitled 
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to  receive  that  portion  of  the  estate  of  her  deceased  hus- 
band secared  to  ^widows  by  law.  The  testimony  in  the  ease 
does  not  show  the  date  of  the  birth  of  the  mother  of  ap- 
pellees Lucy,  Harry  and  Leonora  Crump.  If  she  was  born 
prior  to  the  passage  of  the  act  of  February  14,  1866,  and 
was  the  issue  of  the  slave  marriage  between  Philip  and 
Sarah  Botts,  they  are  legitimate,  even  though  their  grand- 
parents did  (not  make  the  declaration  of  their  intention  to 
continue  the  relation  as  provided  by  that  act  (see  White- 
sides  V.  Allen,  11  Bush,  23);  and,  in  view*  of  the  fact  that 
they  are  infants,  thex  court  will  depart  from  the  ordmary 
practice,  and  allow  testimooiy  to  be  taken  on  this  point, 
with  a  view  of  establishing  their  rights  to  the  property 
left  by  Philip  Botts — subject,  however,  to  the  interest  of 
his  widow,  Phoebe  Botts,  therein. 


Case  5$ — 'Action  to  Rsooveb  Damages  vob  Injubt  to  Pboeestt— 
Mat  4. 

Oity  of  Louisville  v.  Oolebume. 

appeal  fboh  jefferson  cibouit  court,  common  pleas  dlvtssas. 

Judgment  for  Plaintiff  and  Defendant  Appeals.     Affirmed. 

Husband  and  Wife — Estate  by  Entireties — Damages — Single  Rb- 
coveby  fob  whole  injury — ^limitation  of  action. 

Held:  1.  A  conveyance  to  husband  and  wife  for  their  natural  liyes, 
with  remainder  in  fee  to  their  children,  If  any  be  left  at  their 
death,  provides  for  a  right  by  suryivorship,  so  as  to  make  the 
husband  and  wife  tenants  by  entireties,  within  the  exception 
to  Kentucky  Statutes,  sec.  3143,  which  provides  that,  "if  real 
estate  be  conveyed  or  devised  to  husband. and  wife,  unless  a 
right  by  surviyH>rshlp  is  expressly  provided  for,  there  shall  be 
no  mutual  right  to  the  entirety  by  survivorship  between  them, 
but  they  shall  take  as  tenants  in  common";  and  therefore  the 
wife,  having  survived  the  husband,  may  maintain  an  action  for 
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the  entire  injury  to  the  use  of  the  property  from  the  improper 
gracing  of  a  Btreet,  whether  it  occurred  during  the  lifetime  of 
the  husband  or  after  his  death — ^the  right  to  enjoy  the  whole 
estate  being  an  entirety,  belonging  to  each  of  them. 

2.  An  action  by  a  life  tenant  to  recover  damages  for  injury  to  the 

use  or  rental  value  of  the  property  from  the  improper  grading 
of  a  street  is  not  barred  by  limitation,  though  more  than  five 
years  have  elapsed  since  the  street  was  completed,  as  the  in- 
jury is  not  of  that  character  where  a  single  recovery  may  be 
had  for  the  whole  injury,  the  recovery  sought  being  merely  for 
the  injury  to  the  use  of  the  property,  and  not  for  the  injury  to 
the  fee;  and  the  injury,  besides,  is  not  necessarily  of  a  perma- 
nent character,  as  it  may  be  remedied  by  a  regrade  of  the  street, 
or  by  the  extension  of  the  sewerage  system  of  the  city  along 
the  street. 

3.  As  the  recovery  sought  was  only  for  the  injury  to  the  use  and  oc- 

cupation of  the  property,  the  court  properly  instructed  the  Jury 
to  find  for  plaintiff  such  damages  as  fairly  represented  the 
amount  in  which  the  use  and  occupation  of  the  house  had  been 
damaged  in  value  by  the  gutter  complained  of  during  the  time 
mentioned  in  the  instruction. 

H.  L.  STONE,  City  Attorney,  fob  appellant. 

1.  The  property  alleged  to  have  been  damaged  was  not  owned  solely 
by  the  appellee.  It  was  conveyed  to  her  by  her  deceased  hus- 
band, Victor  P.  Wilson  jointly,  and  her  said  husband's  repre- 
sentatives were  not  parties  to  this  suit,  and  she  can  not 
recover  for  them.  Am.  &  Eng.  ESncy.  of  Law,  vol.  17,  page 
'599;  Gent  v.  Lynch,  23  Md.,  -58;  87  Am.  Dec.  &58;  Cory  ton  v. 
Lethebye,  2  Sand,  11>5;  Civil  Code,  sees.  22  and  24;  Pelly  v.  how- 
yer,  7  Bush,  513;  Woolfolk  v.  Ashby,  2  Met,  288;  1  Chltty  on 
Pleadings,  156;   2  Statute  of  Limitations. 

The  court  refused  to  instruct  the  jury  to  limit  the  recovery  of 
the  appellee,  if  any,  to  a  period  six  months  preceding  the  insti- 
tution of  the  action.  This  was  error.  City  Charter,  Session  Acts 
1881.  vol.  1,  page  1017;  Cassity  v.  Storms,  1  Bush,  433;  Lawrence 
V.  City  of  Louisville,  96  Ky.,  595;  Powers  v.  Council  Bluffs,  45 
Iowa,  9S2;  Town  of  Troy  v.  Cheshire  R.  R.  Co.,  3  Foster  (N.  H.). 
83;  Stodghill  v.  C.  B.  lb  Q.  R.  R.  Co.,  53  Iowa,  341;  Haisch  v. 
K.  A  D.  M.  R.  R.  Co.,  71  Iowa,  605;  Williams  v.  Mills  Co.,  71 
Iowa,  367;  Lehigh  Valley  R.  R.  v.  McParlan,  43  N.  J..  605;  Hous- 
ton &  Texas  Central  R.  R.  Co.  v.  Chaffln,  14  Am.  &  Eng.  R. 
R.  Cases,  437;  s.  c.  60  Texas,  554;  Houston  Water  Works  v. 
Kennedy,  ^0  Texas,  233;  Lyles  v.  Texas  A  N.  O.  R.  R.  Co.,  39 
Am.  4b  Eng.  R.  R.  Cases,  59;  Railroad  Co.  v.  Morris,  36  Ark., 
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626;  Railroad  v.  Chapman,  39  Ark,  463;  Railroad  Co.  v.  Moschel, 
Am.  A  Bng.  R.  R.  Cases,  674;  L.  &  N.  R.  R.  Co.  v.  Hodge,  6 
Bush,  141. 

3.  Appellee  had  no  cause  of  action  against  appellant.     Gould  on 

Law  of  Waters,  sec.  267,  page  M4.  sec.  269,  page  627,  sec.  270. 
page  528;  Dillon  on  Municipal  Corporations  (4th  ed.),  sees.  1038- 
39-40;  Angell  on  Water  Courses,  sec.  108;  Cooley  on  Torts,  674; 
Addison  on  Torts,  176;  Hillary  on  Torts,  584. 

4.  The  court  erred  in  prescribing  the  measure  of  damages  in  in- 

struction No.  5.  City  of  •MaysviUe  v.  Stanton,  12  Ky.  Law  Rep., 
586. 

LANE  A  BURNETT  and  PHELPS  A  THUM  fob  appeixeb. 

(No  briefs  in  record.) 

Opinion  op  the  court  bt  JUDGE  BURNAM — Affibmino. 

Plaintiflf  sought  in  this  action  to  recover  damages  for 
Injury  to  the  rental  value  and  comfortable  use  from 
Ist  day  of  July,  1893*  of  her  residMce,  situated  on  the 
southeast  corner  of  Twenty-fourth  and  Madison  streets, 
in  Louisville,  Ky.,  which  she  alleges  was  occasioned  by 
the  negligence  and  want  of  skill  and  care  on  the  part  of  the 
officers,  agents,  and  servants  of  the  defendant,  the  city 
of  Louisville,  in  g^rading  and  paving  the  carriage  way  of 
Twenty-fourth  street  from  Chestnut  to  Madison  street  for 
a  distance  of  161  feet  along  and  next  to  her  property,  in 
consequemce  of  which  the  surface  water  accumulated  and 
stood  in  and  along  the  gutter  next  to  the  curbing,  emitting 
foul  and  loathsome  odors  to  such  an  extent  as  to  infect  and 
poison  the  atmosphere  around  her  lot.  The  defendant,  by 
its  answer,  denied  the  material  allegations  of  plaintiflPs 
petition,  and  for  further  defense  pleaded  contributory 
negligence  of  appellee,  and,  in  separate  paragraphs,  plead- 
ed the  five-years  and  six-months'  statutes  of  limitation 
against  appellee's  cause  of  action;  alleging  that  the  grad- 
ing and  paving  on  Twenty-fourth  street,  complained  of, 
were  completed  on  the  16th  day  of  July,  1892 — more  than 
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five  years  before  the  institution  of  this  action  on  August 
31,  1897.  The  averments  of  the  ansfwer  pleading  contribu- 
tory negligence  and  the  statutes  of  limitation  were  denied 
by  a  reply,  and  on  these  issues  the  case  went 
to  the  jury,  who  returned  a  verdict  in  favor  of 
the  plaintiff  for  |500.  Appellant's  motion  for  a  new  trial 
having  been  overruled,  this  appeal  is  prosecuted,  and  we 
are  asked  to  reverse  the  judgment  appealed  from. 

Appellee  alleged  in  her  original  petition  that  she  was 
the  owner  in  fee  of  the  property,  and  in  her  amended  pe- 
tition she  withdrew  this  allegation  of  ownership,  and  al- 
leged that  she  was  the  owner  of  the  property  only  during 
her  life.  This  was  denied  of  record.  To  sustain  hef  title, 
she  introduced  in  evidence  her  title  deeds,  which  showed 
that  the  property  was  conveyed  to  Victor  P.  Wilson  and 
Mary  F.  Wilson,  his  wife  (appellee),  for  and  duripg  their 
natural  lives,  with  remainder  in  fee  unto  their  child  or 
children,  if  any  there  be  left  at  the  time  of  the  deaths  of 
the  said  parties  of  the  second  part,  and,  in  case  of  no  such 
child  or  children  then  being  alive,  unto  the  heirs  at  law 
of  said  Victor  P.  Wilson. 

Appellee  testified  that  her  first  husband,  Victor  P.  Wil- 
son, died  in  March,  1897,  leaving  three  children,  and  that 
she  Tnarried  her  second  husband  about  three  weeks  before 
the  institution  of  this  suit.  It  is  insisted  for  appellant 
that  prior  to  the  death  of  her  husband,  Victor  P.  Wilson, 
he  was  joint  owner  with  appellee  of  the  life  estate  in  the 
property,  and  that  his  personal  representative  was  a  nec- 
essary party  to  the  proceeding;  that  appellee,  at  most, 
was  only  entitled  to  such  damages  as  may  have  been  in- 
flicted upon  the  property  between  the  death  of  her  first 
husband  and  the  institution  of  her  action,  and  to  one-half 
the  damages  thereto  prior  to  the  death  of  her  first  has- 
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band,  and  that  the  court  erred  in  giving  such  instructions 
as  entitled  her  to  recover  as  though  she  was  the  sole 
owner  of  the  property;  and  that  there  ought  at  least  to 
have  been  an  apportionmeiit  of  the  damages  limiting  the 
recovery  prior  to  the  death  of  Victor  P.  Wilson  to  one-half 
the  injury,  as  otherwise  damages  may  be  twice  recovered 
from  defendant. 

The  first  question  to  be  determined  is  the  character  of 
the  interest  held  by  appellee  under  her  deed  in  the  real 
estate,  for  injury  to  which  she  seeks  to  recover.  Is  it  an 
estate  of  joint  tenancy,  or  what  is  termed  a  "tenancy  by 
entireties?"  In  order  to  constitute  an  estate  in  joint 
tenancy,  the  tenants  thereof  must  have  one  and  the  same 
interest,  arising  by  the  same  conveyance,  commencing  at 
the  same  time,  and  held  by  one  and  the  same  undivided 
possession.  The  chief  peculiarity  of  this  estate  is  the  right 
of  survivorship,  by  which,  upon  the  death  of  one  joint  ten- 
ant, the  entire  tenancy  remains  to  the  surviving  co-ten- 
ants, not  to  the  heirs  or  other  representatives  of  the  de- 
ceased, the  last  survivor  taking  the  whole  estate  (see  2 
Bl.  Comm.  p.  180);  and  the  common  law  favored  title  by 
joint  tenancy  by  reason  of  this  very  right  of  survivorship, 
but  the  policy  of  the  law  in  this  State  is  against  survivor- 
ship, and  as  early  as  1796  abolished  it  by  statute,  which 
still  survives,  in  section  2348,  Kentucky  Statutes.  But 
it  has  been  held  in  a  number  of  cases  that  the  destruction 
of  joint  tenancies  by  this  statute  did  not  apply  to  convey- 
ances to  husband  and  wife,  which,  in  legal  construction, 
by  reason  of  the  unity  of  husband  and  wife,  are  not  strictly 
joint  tenancies,  but  coiiveyances  to  one  person;  that  they 
could  not  take  by  moieties,  but  both  were  seized  of  the 
entirety,  and  the  survivor  took  the  whole. 

In  the  case  of  Rogers  v.  Grider,  1  Dana,  242,  Judge 
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Nicholas,  illustrating  the  differeiice  between  the  character 
of  the  estates,  says:  "The  distinction  is  not  merely  ideal 
and  arbitrary,  bat  is  founded  in  a  substantial  difference. 
One  of  the  incidents  of  joipt  tenancy  ivas  the  right  of  each 
of  the  joi?nt  tenants  to  alienate  his  interest,  thereby  sever 
the  joint  tenancy,  and  render  his  co-tenant  tenant 
in  common  with  the  alienee,  whereas,  it  is  agreed 
by  all  of  the  authorities  that  neither  husband  nor 
wife  can,  by  the  common  law,  make  any  alien* 
at^omi  of  an  estate  conveyed  to  them  during  cover- 
ture, so  as  to  affect  the  entire  right  of  the  other,  on 
his  or  her  surviving.  The  unity  of  person  subsisting  be- 
tween man  and  wife,  in  legal  contemplation,  prevents  their 
receiving  separate  interests  in  an  estate  conveyed  to  them 
during  coverture."  And  this  doctrine  was  fully  recognized 
in  Croan  v.  Joyce,  3  Bush,  454,  and  Elliott  v.  Nichols,  4 
Bush,  502;  but  the  Revised  Statutes  adopted  in  the  year 
1850,  subsequent  to  these  adjudications,  provide  "that  if 
real  estate  be  conveyed  or  devised  to  husband  ^nd  wife, 
unless  a  right  by  survivorship  is  expressly  provided  for, 
there  shall  be  no  mutual  right  to  the  entirety  by  survivor- 
ship between  them,  but  they  shall  take  as  tenants  in  com- 
mon, and  the  respective  moieties  be  subject  to 
the  respective  rights  of  husband  and  wife  as 
herein  fixed  with  all  other  incidents  to  such  tenancy."  And 
the  effect  of  this  statute  is  to  place  conveyamces  to  hus- 
band and  wife  upon  the  same  footing  as  similar  convey- 
ances to  other  parties,  unless  a  right  by  survivorship  is 
expressly  provided  for  in  the  conveyance  itself.  We  are  of 
the  opinion  that  the  deed  under  which  appellee  holds  comes 
within  the  exception  provided  by  the  statute,  and  secures 
to  her  a  right  by  survivorship  to  the  entire  property  dur- 
ing her  natural  life,  as  the  conveyance  is  to  Victor  P. 


Digitized  by 


Google 


426  KENTUCKY  REPORTS.  [Vol.  108 

City  of  Louisville  v.  Coleburne. 

and  Mary  F.  Wilson  for  and  during  their  natural  lives, 
with  remaifloder  in  fee  unto  their  child  or  children,  if  any 
there  be  left  at  the  time  of  their  death,  and 
plaintiff  has  the  right  to  maintain  this  action  in 
her  own  name  for  the  entire  injury  complained 
of,  whether  the  injury  complained  .of  occurred  dur- 
ing the  lifetime  of  her  first  husband,  or  after  his  death. 
Her  interest  under  this  deed  is  a  sole,  and  not  a  joint,  ten- 
ancy. Victor  P.  Wilson  could  not  in  his  lifetime  have  Sis- 
posed  of  his  interest  so  as  to  sever  the  tenancy  and  com- 
pelled a  partition  of  the  property.  The  right  to  enjoy  fhe 
whole  estate  was  an  entirety  belonging  to  each  of  them. 

The  second  ground  of  error  relied  upon  is  the  failure  of 
the  court  to  sustain  the  plea  of  limitation;  it  being  insist- 
ed that  the  undisputed  evidence  shows  that  the  grading 
and  construction  of  the  street  were  completed  more  than 
five  years  'before  the  institutiop  of  this  suit,  to-wit,  on 
the  26th  day  of  July,  1892,  and  that  whatever  injury  phiin- 
tiff  sustained  was  of  a  permanent  character,  and  was  such 
as  she  might  have  been  compensated  for  as  soon  as  the 
street  was  finished.  In  response  to  this  contention  it  may 
be  said  that  this  is  not  a  suit  for  a  permanent  and  endur- 
ing injury  to  the  fee.  Plaintiff  only  seeks  to  recover  dam- 
ages for  injury  to  the  use  of  rental  value  of  the  property, 
as  she  has  therein  only  a  life  estate;  and  we  do  not  thiiik, 
therefore,  thu-t  the  injury  sought  to  be  recovered  for,  here, 
is  of  that  character  where  a  single  recovery  might  be  had 
for  the  whole  injury  which  results  from  the  act  complain- 
ed of.  Ordinarily,  in  actions  for  injury  to  real  estate,  the 
plaintiff  can  only  recover  for  injury  done  up  to  the  com- 
mencement of  the  action.  In  addition  to  that,  it  does  not 
appear  to  us  that  the  injury  in  this  case  is  necessarily  of 
a  permanent  character,  like  that  sustained  from  the  con- 
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Btruction  and  operation  of  a  railroad,  which,  in  its  nature, 
is  necessarily  enduring.  On  the  contrary,  it  may  be  rem- 
edied by  a  regrade  of  the  street  or,  what  is  nnire  probable, 
by  the  extemaion  of  the  sewerage  system  of  the  city  along 
this  street. 

It  is  further  insisted  that  the  court  erred  in  prescribing 
the  measure  of  damages  in  this  case.  By  instruction  No. 
5  the  jury  were  told  that  they  should  find  such  a  ^um  as 
fairly  represented  the  amount  in  which  the  use  and  occu- 
pation of  the  house  had  been  damaged  in  value  by  reason 
of  the  gutter  complained  of  during  the  time  mentioned 
in  instruction  No.  1.  As  said  supra,  this  is  not  a  suit  for 
an  injury  to  the  fee,  but  the  plaintiff  only  seeks  to  recover 
for  the  injury  to  the. use  and  occupation  of  the  property, 
and  it  seems  to  us  that  this  instruction  fairly  states  the 
law. 

After  a  careful  consideration  of  the  many  points  sug- 
gested and  relied  on  in  the  very  able  brief  of  counsel  for 
appellant,  we  have  concluded  that  there  has  been  no  error 
prejudicial  to  its  substantial  rights,  and  the  judgment  is 
therefore  aflBrmed. 


Case  ^T — ^Action  fob  MAin)AMUs— <May  4.  I  112  682 

112  585| 

Bank  of  Oommerce  of  Louisville  v.  Stone, 

Auditor, 

appeal  fbom  fbanklin  ciboint  oot7bt. 

Judgment  fob   Defsitdakt   and  Plaintiff   Appeals.     Revebsed. 

Taxation — Recovebt  of  Taxes  Impbopebly  Paid— Pailube  to  Make 
Demand  Within  Time  Pbescbibed — ^Decision  of  Coubt  as  Ex- 
cuse FOB  Such  Pailube. 

H^ld:  1.  Under  Kentucky  Statutes,  sees.  162,  163,  requiring  the 
Auditor  to  issue  his  warrant  for  money  improperly  paid  into  tlie 
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State  Treasury  as  taxes  provided  application  therefor  is  made 
within  two  years  from  the  time  such  payment  was  made,  plain- 
tiff was  entitled  to  a  mandamus  to  compel  the  Auditor  to  issue 
his  warrant  for  money  thus  paid,  where  application  for  the  war- 
rant was  made  within  the  time  prescribed. 
2.  Where  a  bank  which  paid  money  into  the  State  Treasury  as  taxes, 
supposing  that  it  had  the  right  to  do  so,  in  lieu  of  county  and 
city  taxes,  delayed  for  more  than  two  years  to  make  applica* 
tion  to  the  Auditor  to  issue  his  warrant  for  the  repayment  of 
the  money,  relying  upon  a  decision  of  the  Court  of  Appeals  to 
the  effect  that  such  payments  by  other  banks  similarly  situated 
were  proper,  it  lost  the  right  to  demand  such  a  warrant,  though 
that  decision  was  overruled  after  the  lapse  of  the  two  years,  as 
the  decision  was  not  a  "lawful  restraint,"  within  the  Kentucky 
Statutes,  sec.  ^44,  providing  that,  in  all  cases  where  the  doing 
of  an  act  necessary  to  save  any  right  or  benefit  is  restrained  or 
superseded  by  Injunction  or  other  "lawful  restraint,"  the  time 
covered  by  the  injunction  or  restraint  shall  not  be  estimated  in 
the  application  of  any  statute  of  limitations. 

DODD  A  IXJDD,  Attobnbts  fob  appellant.    JOHN  W.  RODMAN,  of 

COUNSBX.. 

1.  That  when  It  shall  be  made  to  appear  to  the  Auditor  that  money 

has  been  paid  into  the  treasury  for  taxes  when  no  such  taxes 
t  were  in  fact  due,  it  Is  made  the  statutory  duty  of  the  Auditor 
to  issue  his  warrant  on  the  treasury  for  such  money  so  im- 
properly paid  in  behalf  of  the  persons  who  paid  the  said  taxes, 
provided  that,  independent  of  such  mistaken  payment,  the  whole 
tax  due.  by  such  person  has  been  paid;  and  provided,  further, 
that  application  be  made  by  such  person  to  said  Auditor  for  such 
reimbursement  within  two  years  from  the  time  when  the  right 
to  do  so  first  accrued.  Kentucky  Statutes,  sections  162  and  163; 
Cooley  on  Taxation,  (2d  Ed.),  pages  804,  etc.;  36  Ind..  175,  Shoe- 
maker v.  Grant. 

2.  In  this  case  $14,000.00  were  confessedly  improperly  exacted  of  and 

collected  from  appellant  by  the  Auditor,  which  amount  is  made 
up  of  payments  made  as  follows: 

November  12,  1895,  overpayment  for  1893   (being  the 
difference  between  42^  and  75  cents)  $2,600.00 

November  12,  1895,  overpayment  for  1894   (being  the 
difference  between  42^6  and  75  cents)    2,600.00 

July  3,  1895,  overpayment  for  1805   (being  the  differ- 
ence between  4214  and  75  cents)    2,600.00 

July  3,  1896,  overpayment  for  1896   (being  the  differ- 
ence between  42%  and  7^  cents)    2,600.00 
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July  26,  1898,  overpayment  for  1897  (being  the  differ- 
ence between  62^  and  75  cents)  . . . . ; $1,800.00 

July  26,  1898,  overpayment  for  1898  (being  the  differ- 
ence between  52%  and  75  cents)    1,800.00 

The  first  four  of  these  payments  were  demanded  and  made  pur- 
suant  and  according  to  the  decision  of  this  court,  rendered  on 
June  li  1895  (97  Ky.,  590),  and  while  that  decision  was  in  full 
force  and  the  controlling  guide  to  Ippellee.  The  last  two  pay- 
ments were  demanded  and  made  pursuant  and  according  to  the 
decree  of  June  4,  1898  (88  Fed.  Rep.,  398),  and  while  it  w^s  in 
full  force  and  effect. 

None  of  these  overpayments  were  voluntarily  made.  All 
parties  acted  in  good  faith  and  accordingly  as  directed  by  law- 
ful and  unsuperseded  Judgments.  Now,  because  the  U.  S.  Su- 
preme Court,  ultimately,  on  May  15,  1899,  reversed  these  ju- 
dicial determinations  and  dissolved  the  previous  injunctions,  and 
in  view  of  the  fact  tfhat  there  waci  no  supersedeas,  instead  of  this 
being  against  us,  we  think  it  is  Conclusive  evidence  that  tlie 
statute  of  limitation  did  not  begin  to  run  against  appellant 
for  the  restitution  of  such  taxes  improperly  paid  until  May  15, 
1899,  because,  until  after  that  date,  the  appellant,  in  this  case, 
and  the  appellee  in  that  case,  had  no  right  to  apply  to  tha 
Auditor  for  the  restitution  of  any  of  the  said  taxes.  It  may, 
therefore,  be  conceded  that  both  the  appellee  and  appellant 
acted  in  strict  obedience  to  the  judicial  determinations  of  this 
much-mooted  and  variously-decided  controversy  at  all  of  the  said 
times  of  payment;  nerertheless  it  Is  also  conceded  that  the  high- 
est court  of  this  great  country  was  appealed  to  by  this  Identical 
appellee,  and  at  his  instance,  it  decided  that  these  $14,000.00 
were  erroneously,  Improperly,  and  illegally  exacted  and  col- 
lected. 'Hence  this  is  an  exceptional  case,  and  the  statute  of 
two  years'  limitation  did  not  begin  to  run  until  May  15,  1899. 
and  does  not  bar  appellant  as  to  any  of  the  said  overpaid  taxes. 
Cooley  on  Taxation,  (2d  Ed.),  p.  804.  Ac;  Commonwealth  v- 
The  Banks,  97  Ky.,  590;  Bank  of  Commerce  v.  Stqne,  Auditor, 
88  Fed.  Rep.,  398;  Stone,  Auditor  v.  Bank  of  Commerce,  174  U. 
S.,  4l2;  Deposit  Bank  v.  Daviess  County,  19  Ky.  Law  Rep.,  248; 
•Henderson  Nat.  Bank  v.  City  of  Henderson,  19  Ky.  Lav  Rep.,  728. 
8.  Among  the  exceptions  to  the  operation  of  the  statute  of  limita- 
tions, recognized  by  the  text-writers  and  judicial  precedents, 
there  is  one  which  applies  to  this  case,  to-wlt,  that  the  operation 
of  the  statute  is  superseded  by  incapacities  created  by  act  of  the 
law.  This  exception  arises  out  of  the  necessity  of  the  case,  and 
occurs  whenever,  by  act  of  law,  one  party  is  forbidden  to  sue 
or  the  other  Is  made  incapable  of  being  sued  to  enforce  the  differ- 
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ence  between  the  rate  of  taxation  fixed  in  the  Hewitt  Act  of  May 
n,  1886»  and  the  rate  fixed  in  the  general  act  of  November  11, 
1892.  This  incapacity  existed,  in  this  case,  as  to  all  of  the 
said  excessive  payments  until  May  15,  1899,  because  none  of 
them  were  made  except  in  obedience  to  the  unsuperseded  judg- 
ments of  courts  of  competent  Jurisdiction,  and  could  not  have 
been  reclaimed  until  after  the  reversal  of  May  15,  1809.  Ken- 
tucky Statutes,  sees.  25^5  and  2/5Ai;  Civil  Code,  sub.  sec.  Z  of  sec. 
761;  Kane  v.  Pllcher,  7  B.  Mon.,  664;  Hays  v.  Griffith,  85  Ky., 
975;  Gregory  v.  Litsey,  9  B.  Mon.,  43;  Dickerson  v,  Morgan, 
8  Dana,  130;  Buswell  on  Limitations,  sec.  131;  Cavanaugh  v. 
Britt,  90  Ky.,  277;  N.  W.  Mutual  Lite  2ds.  Co.  v.  Barbour,  96 
Ky.,  131;  Biggs  v.  Lex.  &  Big  Sandy  R.  R.  Co.,  79  Ky.,  477;  Sel- 
den  V.  Preston,  11  Bush.,  201.  Powers  v.  C.  &  O.  R.  R  Co.,  169 
U.  S.,  101. 

4.  In  no  event  can  the  Auditor  avoid  making  restitution  of  the  $3,- 
600.00  paid  on  July  ^,  189^,  as  those  tw6  excessive  and  improper 
payments  of  $1,800.00  each  were  made  within  much  less  than 
two  years  before  the  institution  of  this  action.  That  the  said 
amount  of  taxes  were  not  in  fact  due.  and  were  ithproperly  and 
wrongfully  collected,  and  that  the  two  years'  limitation  does 
not,  in  any  contingency,  apply  to  them  is  admitted.  Therefore, 
even  If  they  were  voluntarily  and  mistakenly  paid,  when  not 
in  fact  due,  It  was  still  the  plain  and  manifest  duty  of  the  Audi- 
tor to  issue  his  warrant  to  appellant  therefor.  If  sections  162 
and  163,  Kentucky  Statutes,  mean  anything,  they  certainly  sus- 
tain this  point. 

6.  'Mandamus  Is  the  appropriate  remedy.  It  was  the  plain  and  man- 
ifest ministerial  duty  of  the  appellee  as  Auditor,  accordingly  as 
enjoined  by  statute,  to  issue  his  warrants  to  appellant  on  the 
treasury  for  these  taxes  wrongfully  collected,  at  least  to  the 
extent  that  such  payments  were  made  within  two  years  before 
June  30,  18^9.  This  is  an  action  to  compel  him  to  perform  that 
wholly  neglected  duty,  and  the  lower  dourt  erred  in  dismissing 
appellant's  petition.  Civil  Code,  sec.  477;  Auditor  v.  Adams, 
13  B.  Mon.,  151;  Hily  v.  Auditor,  4  Bush,  490;  Auditor  v.  Hay- 
craft,  14  Bush,  284;  Lindsey  v.  Auditor,  3  Bush,  231;  Board  of 
Trustees  v.  Auditor,  80  Ky.,  336;  Auditor  v.  Halbert,  78  Ky..  577; 
Merrill  on  Mandamus,  sees.  105  and  111. 

CLIFTON  J.  PRATT,  Attobney  Genebal,  for  appellee. 

1.  In  the  absence  of  an  express  provision  by  statute,  the  appellant 

can  maintain  no  action. 

2.  It  is  nowhere  alleged  in  the  petition  that  appellant  was  ''enjoined 

or  restrained."    Sec.  2544,  Ky.  Stats. 
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8.  Payment  of  the  taxes,  under  the  circumstances  alleged,  was  not 
a  payment  under  legal  compulsion. 

4.  The  claim  in  this  case  is  not  "exceptional/'  but  is  similar  to  many 

others  that  were  paid  where  the  laws  were  supposed  to  be  in 
foroe,  and  the  circumstances  are  not  such  as  to  render  repay- 
ment "equitable."    See  Cooley  on  Taxation,  (2d  E3d.),  page  804. 

5.  The  taxes  paid  for  the  years  1893  to  1896,  inclusive,  are  barred 

by  limitation.  Kentucky  Statutes,  sees.  162  and  163;  also  2535 
and  2544;  Constitution  of  Kentucky,  sec.  230;  Cooley  on  Taza- 
tion,  (2d  Ed.),  page  804. 

OpimoN  OF  TifE  COURT  BY  JUDG®  PAYNTER — ^Revebsino. 

The  appellant  seeks  to  compel  the  appellee,  by  man- 
damus, to  issue  to  it  his  v^^arrant  for  excessive  payments 
of  taxes  which  were  made  at  the  times,  for  the  years,  and 
in  amounts  as  follows,  to-wit:  'November  12,  1895,  over- 
payment for  1893  (being  the  difference  between  421^  and  76 
cents),  |2,600;  November  12,  1895,  overpayment 
for  1894  (being  the  difference  between  421^ 
and  75  cents),  |2,600;  July  3,  1895,  overpayment  for  1895 
(being  the  difference  between  421^  and  75  cents),  |2,600; 
July  3,  1896,  overpayment  for  1896  (being  the  difference 
between  42y2  and  75  cents),  |2,600;  July  26,  1898,  over- 
payment for  1897  (being  the  difference  between  521^  and 
75  cents),  |1,800;  July  26,  1898,  overpayment  for  1898  (be- 
ing the  difference  between  52i/^  and  75  cents),  |1,800. 

The  claim  that  it  is  the  duty  of  the  auditor  to  issue  his 
warrant  is  based  upon  sections  162,  163,  Kentucky  Stat- 
utes, which  read  as  follows: 

"Section  162.  When  it  shall  appear  to  the  Auditor  that 
money  has  been  paid  into  the  treasury  for  taxes  when  no 
such  taxes  were  in  fact  due,  he  shall  issue  his  warrant  on 
the  treasury  for  such  money  so  improperly  paid,  in  be- 
half of  the  person  who  paid  the  same.  Nothing  herein  con- 
tained shall  authorize  the  issuing  of  any  such  warrant  in 
lavor  of  any  person  who  may  have  made  payment  of  tlie 
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revenue  tax  due  on  any  tract  of  land,  unless  it  is  manifest 
that  the  whole  of  the  tax  due  the  Commonwealth  on  such 
land  has  been  paid,  independent  of  the  mistaken  pay- 
ment, and  ought  to  be  reimbursed. 

"Section  163.  He  shall  not  draw  his  warrant  for  any 
money  improperly  paid  for  taxes,  unless  application  be 
made  in  each  case  .within  two  years  from  the  time  when 
such  payment  was  mad^." 

The  application  for  the  warrant  to  refund  the  taxes 
claimed  to  be  improperly  paid  was  made  on  June  30,  18d9, 
and  except  for  the  payments  of  July  26, 1898,  of  |1,800  each, 
it  was  not  made  within  two  years  from  the  time  the  pay- 
ments were  made.  We  may  add  at  this  point  tliat  the 
Auditor  should  issue  his  warrant  for  two  anionnts  of  |1,- 
800  each;  being:  the  overpayments  of  taxes  for  the  years 
of  1897  and  1898. 

It  is  claimed  that  the  warrant  should  be  issued  for  the 
other  overpayments,  because  the  running  of  the  statute  was 
suspended  by  reason  of  certain  proceedings  in  court  and 
judgments  of  courts.  Under  what  was  known  as  the 
"Hewitt  Law,"  of  May  17,  1886,  banks  were  not  required 
to  pay  certain  county  and  municipal  taxes,  and  it  is  claim- 
ed that  the  banks,  under  the  terms  of  that  act,  had  ir- 
revocable contracts  which  prevented  the  Legislature  from 
enacting  a  law  imposing  upon  the  banks  the  burdens  of 
county  and  municipal  taxes  during  their  corporate  exist- 
ence. After  the  approval  of  the  act  of  November  11,  1892, 
by  which  it  was  attempted  to  impose  the  local  burdens  of 
taxation  upon  the  banks,  the  banks  denied  its  validity,  and 
certain  of  them  were  sued  by  counties  a»nd  municipalities 
to  enforce  the  payment  of  local  taxes.  To  none  of  these 
proceedings  the  appellant  seems  to  have  been  a  party*  In 
passing  upon    this    controverted    question,    this    coart, 
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through  JadgG  Pryor,  on  June  1,  1895,  delivered  an  opin- 
ion in  which  it  was  held  that  they  were  not  liable  for 
county  and  municipal  taxes.  Com.  v.  Banks,  97  Ky.,  590 
(31  S.  W.,  1013).  At  the  time  this  action  was  disposed  of 
there  were  other  cases  pei^ding  against  other  banks  in  ■ 
the  courts,  involving  the  same  qaestion,  which  were  dis- 
posed of  by  this  court  in  an  opinion  delivered  on  March 
24,  1897  (Deposit  Bank  of  Owensboro  v.  Daviess  Co.,  39 
S.  W.,  1030),  overruling  the  previous  decision,  and  holding 
that  the  banks  were  liable  for  city  and  municipal  taxes. 
Thus  the  matter  remained  until  1898,  when  the  appellant 
and  other  banks  went  into  the  federal  court  and  question- 
ed the  right  of  the  counties  and  municipalities  to  impose 
the  local  tax  upon  them,  and  enjoined  the  auditor  from 
making  a  certification  to  the  county  authorities  with  the 
view  of  imposing  such  taxes  upon  them.  In  that  action 
an  injunction  was  obtained,  restraining  the  auditor  from 
doing  so.  It  finally  reached  the  supreme  court  of  the 
United  States  (19  Sup.  Ct.,  747,  43  L.  Ed.,  1028),  and  it  de- 
cided that  the  appellant  did  not  have  an  irrevocable  con- 
tract, and  was  compelled  to  pay  the  county  and  munici- 
pal taxes;  but  the  circuit  court  on  June  4,  1898,  (88  Fed., 
398),  had  held  that  they  were  not  liable  for  local  taxes, 
for  reasons  not  necessary  to  mention  here.  It  is  claimed 
that  the  opinion  of  June  1,  1895,  and  that  of  the  circuft 
court  of  appeals,  suspended  the  running  of  the  statute  of 
limitation,  and  therefore  they  made  the  application  within 
the  time  prescribed  by  the  statute. 

So  the  question  here  involved  is  whether  the  running 
of  the  statute  of  limitation  was  suspended.  To  support 
this  claim,  sections  2535^  and  2544,  Kentucky  Statutes,  are 
relied  upon,  which  read  as  follows: 

Vol.  108-9d 
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''Section  2535.  When  the  collection  of  a  judgment  or  the 
commencement  of  an  action  is  stayed  by  injunction,  the 
time  of  the  continuance  of  the  injunction  is  not  part  of 
the  period  limited  for  the  collection  of  the  judgment  or 
the  commencement  of  the  action." 

"Section  2544.  In  all  cases  where  the  doing  of  an  act 
necessary  to  save  any  right  or  benefit  is  restrained  or 
suspended  by  injunction  or  other  lawful  restraint,  va- 
cancy in  oflSce,  absence  of  an  officer,  or  his  refusal  to  act, 
the  time  covered  by  the  injunction,  restraint,  vacancy,  ab- 
sence, or  refusal  to  act,  shall  not  be  estimate^  in  the  ap- 
plication of  any  statute  of  limitations." 

It  is  insisted  that  these  judgments  imposed  a  legal  re- 
straint on  the  appellant  against  making  any  application 
to  the  appellee  under  sections  162,  163,  Kentucky  Stat- 
utes, until  after  May  15,  1899,  when  the  supreme  court 
of  the  United  States  acted  in  the  case.  The  taxes  for  the 
years  of  1893, 1894, 1895,  and  1896  were  paid  while  the  opin- 
ion delivered  June  1,  1895,  by  this  court,  was  in  force,  and 
the  taxes  for  the  years  of  1897  and  1898  were  paid  after 
that  opinion  had  been  overrujed.  There  certainly  was  no 
legal  restraint  under  the  opinion  of  this  court  delivered  in 
March,  1897,  as  it  held  the  banks  were  not  required  to 
pay  to  the  State  the  excess  of  taxes  here  sought  to  be  re- 
covered. The  injunction  proceedings  in  the  federal  court, 
instituted  in  1898  by  the  appellant,  can  not  be  held  to  be 
a  legal  restraint,  which  would  prevent  the  running  of  the 
statute  of  limitation.  Litigation  between  the  counties  and 
municipalities  and  other  banks  could  not  operate  as  a  legal 
restraint  on  the  appellant.  After  the  delivery  of  the  opin- 
ion of  1895,  cities  and  municipalities  were  asserting  that 
the  banks  were  compelled  to  pay  local  taxes,  and  appeals 
were  prosecuted  to  this  court.    Until  the  opinion  of  this 
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court  in  1897  the  Auditor  would  not  have  issued  warrants 
to  the  appellant  for  the  sums  here  claimed,  but  the  fact 
that  he  would  not  do  so  did  not  prevent  the  appellant  from 
making  applicatioQ  to  have  the  sums  claimed  refunded  for 
the  years  other  than  1897  and  1898.  The  right  to  have  it 
refunded  could  have  been  saved  by  simply  filing  the  applica- 
tion  as  required  by  the  statute.  The  banks  were  trying  to 
be  relieved  of  the  burden  of  local  taxation.  They  were 
employing  every  legal  means  to  prevent  their  paynjent, 
and  were  exceedingly  anxious  to  pay  that  which  is  here 
sought  to  be  recovered.  The  appellant,  in  its  confidence 
in  its  ability  to  sustain  its  claim,  neglected  to  make  the  ap- 
plication which  the  statute  required  should  be  made  in 
order  to  give  the  Auditor  authority  to  issue  his  warrant. 
The  Auditor  would  have  no  authority  to  issue  a  warrant 
refunding  taxes  paid  i*n  excess  of  the  proper  amount,  ex- 
cept for  the  section  of  the  statute  quoted.  It  is  a  statute 
conferring  special  authority  upon  the  Auditor,  aiid  it  must 
be  strictly  followed,  and  a  party  claiming  the  benefit  of 
its  provisions  is  required  to  make  the  application  in  the 
mamner  and  at  the  time  required  by  the  statute.  As  we 
have  said,  the  Auditor  should  issue  his  warrant  to  refund 
the  excessive  tax  paid  for  the  years  of  1S97  and  1898,  as 
the  application  was  made  at  the  proper  time.  We  do  not 
think  the  authorities  cited  by  counsel  are  in  point,  and  to 
follow  which  would  authorize  an  interpretation  of  the  stat- 
ute other  than  that  which  we  have  given  it.  The  Legisla- 
ture has  the  authority  to  give  the  relief  sought,  and  doubt- 
less will  do  so.  The  judgment  is  reversed  for  proceedings 
consistent  with  this  opinion. 
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Case  58 — Action  to  Enforce  Liens  fob  Street  Improvement  Against 
Property  Holi^rs — May  4. 

Oity  of  Loiiisyille  v.  Mehler,  &c.  Gosnell,  &c., 

Y.  Wathen,  &c.     Wathen,  &c.,  v.  Bruck,  &c. 

Gosnell,  &c.,  y.  Orider,  &c, 

APPBAL    FROM    JEFFERSON    CIRCUIT    COURT,    CHANCERY    DIVISION. 

Fbom  Judgments  £iNFORCiNG  Liens    Against    Defendant    Property 
Owners  for  Only  Part  of  the  Amounts  Ciaimed,  and  Against 
.  the  City  or  xouisvillb  for  the  Remainder,  the  Plaintiffs  and 
the  City  of  Louisville  Appeal.    Reversed. 

Municipal   Corporations — Street    Assessments — Contract   Phovid- 

ING    FOR  REPAIRa 

Held:  A  contract  for  a  street  improvement  which  requires  the  con- 
tractor to  deposit  bonds  amounting  to  ten  per  cent,  of  the  origi- 
nal contract  price  of  the  work,  to  secure  the  necessary  repairs  of 
the  work  for  five  years,  but  provides  that  "this  guaranty  shall 
not  include  any  repairs  made  necessary  by  any  cause  or  causes 
other  than  defective  work  or  materials  used  in  the  construction 
of  the  improvements/'  only  provides  for  repairs  made  necessary 
by  defective  work  or  materials,  and  therefore  the  assessment  of 
the  entire  cost  upon  the  property  owners  does  not  burden  thorn 
with  an  expense  which  should  be  borne  by  the  city. 

H,  L.  STONE,  City  Attorney,  for  Appeli.ant,  City  of  Louisviluu 

1.  The  guaranty  clause  did  not  include  in  the  work  to  be  done  under 
the  contract  any  ordinary  or  general  repairs  chargeable  to  the 
city.  Fehler  v.  Gosnell,  99  Ky.,  380,  389,  390,  391,  392,  393; 
Gosnell  v.  City  of  Louisville.  20  R..  519,  520;  City  of  Louisville 
V.  Henderson,  5  Bush,  515,  5-19,  520;  City  of  Covington  y.  Dress- 
man,  6  Bush,  210;  Brown  v.  Jenks,  98  Cal.,  10;  People  v.  Maher, 
63  N.  Y.,  83;  Barber  Asphalt  Paving  Co.  v.  UUman,  38  S.  W., 
468,  460,  464,  (137  Mo.,  543);  City  of  Schenectady  v.  Trustees  of 
Union  College,  (1892),  66  Hun.,  179,  21  N.  Y.  Supp.,  147;  Cole 
V.  People  (1896),  161  111.,  16;  (43  N.  E.,  607) ;  Boyd  v.  City  o*  Mil- 
waukee, 92  Wis.,  456;  Osborne  v.  City  of  Lyons,  (Iowa),  73  N. 
W.  Rep.,  650;  Robertson  v.  City  of  Omaha,  76  N.  W..  442;  Wil- 
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son  V.  Inhabitants  of  City  of  Trenton,  38  Atl.  Rep.,  635;  40  Atl. 

Rep.,  575;   Allen  v.  City  of  Davenport   (Iowa).  77  N.  W.,  532; 

City  of  Kansas  City 'v.  Hanson,  Ac,  (Kansas),  Munloipal  Corpo-- 

ration  Cases,  vol.  2,  part  €,  page  700. 
2.  The  contractor  in  his  contracts  agreed  to  look  alone  for  the .  price 

of  all  his  work  to  the  lot    owners.      Trustees    of    Bellevu^    v. 

Hohn,  82  Ky.,  1;  Murphy  v.  City  of  Louisville,  9  Bush,  189. 
8.  Appellant's  answer  presented  good  defenses,  and  the  court  below 

erred  in  sustaining  appellee's  demurrer  thereto.    Fehler  v.  Gos- 

nell,  99  Ky.,  394;  Gosnell  v.  City  of  Louisville,  20  Ky.  Law  Rep.,, 

519,  524;   Section  2820,  Kentucky  Statutes;  lb.,  2981,  298^,  2816; 

State  Constitution,  section  157;  Nicholasville  Water  Company  v. 

Board  of  Councilmen  of  the  Town  of  Nicholasville,  18  Ky.  Law 

Rep..  592;  Latham  v.  Village  of  Wilmette  (1897),' 48  N.  E.  Rep., 

111.,  311;  Seaboard  Nat  Bank  v.  Woesten  (1898),  147  Mo..  467; 

Allen  V.  City  of  Portland,  58  Pac.  Rep.    (Oregon),  510;   Barber 

Asphalt  Paving  Co.  v.  Ullman,  137  Mo.,  543  and  479;    Cole  v.^ 

People,  116  111.,  16. 

P.  W.  MORANCY,  Attorney  for  Appellants,  Mehler,  GIosnell  Ao., 

1.  A  street  contractor  is  entitled  to  judgment  against  .the  property 

owners  for  ninety  per  cent,  of  contract  price  of  work,  and  for 
ten  per  cent,  of  same  and  costs  against  the  city,  under  the  con- 
tract In  this  case.  Fehler  v.  Ctosnell,  18  Ky.  Law  Rep.,  238; 
Gosnell  v.  City  of  Louisville,  20  Ky.  Law  Rep.,  522. 

2.  Cities  as  well  as  natural  persons  are  bound  to  do  justice,  and  can 

not  escape  llabllitSr  for  benefits  receive^  by  plea  of  ultra  vires, 
Nicholasville  W.  Co.  v.  Nicholasville,  18  Ky.  Law  Rep.,  592; 
Argenti  v.  San  Francisco,  16  Cal.,  253;  also  274  and  282;  Silver 
Lake  v.  North,  4  Johnson,  C.  D.,  370;  State  v.  Woram,  6  Hill, 
37;  Steam  Nav.  Co.  v.  Weed,  17  Barb.,  378;  Hitchcock  v.  Gal- 
veston. 96  U.  S.,  351;  Chapman  v.  Dong  A  Co.,  107  U.  S.,  553; 
Marsh  v.  Fulton  Co.,  10  Wal..  696;  Louisiana  v.  Wood,  102  U.  S... 
294;  Morville  v.  Am.  Tract  Society,  133  Mass.,  129;  Clark  r. 
Saline  Co.,  96  Neb.,  516;  Pimental  v.  San  Francisco,  21  Cal., 
362;  16  Am.  A  Eng.  Ency.  Law.  page,  1083-4;  Sedgwick,  Stat. 
A  Const.  Law,  p.  90;  Town  of  Bellevue  v.  Peacock.  89  Ky., 
497. 

ZAOK  PHEJLPS,  W.  W.   THUM  and  STANLiBY  B.   SLOSS,  Attob- 
neys  for  appellees.  , 

1.  In  the  case  of  Fehler  v.  Gosnell,  99  Ky.,  380,  this  court  held  that 
-where  the  city  made  contracts  for  the  improvement  of  streets,  bs* 
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which  it  was  proyided  that  the  work  was  to  he  done  in  accord* 
ance  with  the  general  ordinance,  and  that  the  general  ordinance 
required  the  contractor  to  deposit  bonds  to  the  amount  of  ten 
per  cent,  of  the  contract  price  as  a  guaranty  for  five  years,  there 
was  included  In  the  contract  price  and  In  the  warrants  of  the 
defendant  property  owners,  a  charge  amounting  to  ten  per  cent 
for  repairs,  and  that  they  were  not  liable  therefor,  and  that  the 
warrants  against  them  be  scaled  by  ten  per  cent 

Opinion  of  the  coubt  bt  JUDGE  PAYNTBR — ^Reversino. 

lu  Pphler  V.  Gosnell,  99  Kv.,  380;  (35  S.  W.,  1125),  the 
€OUPt  had  under  consideration  a  contract  made  by  the 
city  of  Louisville  for  street  improvements  by  original  con- 
struction. Section  H  of  the  ordinance  approved  Febru- 
ary 5,  1894,  was  made  part  of  the  contract.  Part  of  that 
section  reads  as  follows:  "The  contractor  shall  guaran- 
ty the  faithful  performance  of  his  contract  according  to 
this  ordinance,  and  the  pavement  therein  specified  and 
the  materials  composing  the  same  shall  be  kept  in  good 
repair  for  the  period  of  five  years  from  the  completion 
of  the  work  and  its  acceptance  by  the  board  of  public 
works;  and,  to  protect  the  city  as  to  the  character  of  said 
work  and  material  and  such  repairs  as  may  be  needed, 
the  board  of  public  work*  to  be  the  judge,  the  contrac- 
tor shall  deposit  bonds  of  the  city  of  Louisville  or  of  the 
United  States,  amounting  to  10  per  cent,  of  the  original 
contract  price  of  the  entire  work,  with  the  city  treasurer, 
who  shall  hold  the  same,  principal  and  interest,  to  be  ap- 
plied, so  far  as  need  be,  in  the  necessary  repairs  of  said 
work;  and,  at  the  end  of  said  five  years,  the  unexpended 
balance,  if  any,  to  be  subject  to  the  order  of  aaid  contrac- 
tor." Under  the,  law  the  property  owners  are  required 
to  pay  for  the  improvement,  and  the  city  the  expenses  of 
keeping  the  streets  in. repair.    In  passing  uxK)n  the  quea- 
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tion  (page  392,  99  Ky.,  and  page  1128,  35  S.  W.),  the  court, 
among  other  things,  said:  "This  provision  in  our  judg- 
ment not  only  embraces  a  guaranty  of  faithful  work,  but 
also  a  provision  for  repairs  rendered  necessary  by  other 
causes  than  defects  in  the  contractor's  work/'  ,  The  court 
was  of  the  opinion  in  that  case  that  the  ordinance  and 
contract  did  not  only  require  the  property  owner  to  pay 
the  cost  of  the  improvement,  but  also  that  the  work  fihould 
be  kept  in  good  repair  for  a  period  of  five  years;  thus 
imposing  uiK>n  the  property  owner  an  expense  which 
should,  under  the  law,  have  been  borne  by  the  city.  There- 
fore the  court  adjudged  that  10  per  cent,  of  the  contract 
price  was  in  excess  of  the  amount  imposed  by  law  on  the 
property  owners,  and  held  they  were  not  required  to  pay 
that  excess. 

In  order  to  follow  the  opinion  of  the  court  in  Pehler  v.. 
Gosnell,  section  14  of  the  ordinance  wfts  not  made  part 
of  the  contracts  here  under  consideration,  but,  in  order 
to  avoid  the  objection  to  it,  the  contracts  which  the  city 
entered  into  with  the  contractors  for  the  improvements, 
the  payment  of  the  cost  of  which  is  here  involved,  a  pro- 
vision was  inserted  in  the  contracts  as  follows,  to- wit: 
"The  party  of  the  second  part  hereby  guaranties  the  work 
done  under  this  contract,  and  the  materials  used  in  the 
construction  of  the  same  are  free  from  defects  or  flaws, 
and  this  guaranty  is  for  a  term  of  five  years  from  and 
after  the  acceptance  of  the  work  by  the  board  of  public 
works.  It  is  hereby  especially  agreed  and  understood  that 
this  guaranty  shall  not  include  any  repairs  made  neces- 
sary by  any  cause  or  causes  other  than  defective  work  op 
materials  used  in  the  construction  of  the  improvements. 
After  the  acceptance  of  the  work  by  the  board  of  public 
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works,  the  contractor  agrees  to  deposit  with  the  city 
treasurer  bonds  of  the  city  of  Louisville,  or  of  the  United 
States,  amounjting  in  the>  aggregate  to  10  per  cent  of  the 
contract  cost  of  the  work  herein  provided  for.  Should 
any  defect  in  the  work  or  materials  used  become  appar- 
ent during  the  said  guaranty  period  of  five  years,  the 
party  of  the  second  part  shall  have  notice  in  writing  from 
the  board  of  public  works  of  such  defect,  and  he  shall 
commence  repairing  same  within  three  days  after  service 
of  such  notice,  and  shall  prosecute  the  work  of  repairing, 
with  all  due  diligence,  to  completion.  Should  he  fail  or 
refuse  to  begin  said  repairing  of  said  defective  work  or 
materials  within  three  days  after  the  service  of  said  no- 
tice, the  board  of  public  works  may  have  said  defects 
repaired,  and  charge  the  same  to  the  contractor,  and, 
to  pay  the  expense  of  repairing  such  defects,  they  may  sell 
for  cash  as  many  of  the  bonds  herein  mentioned  as  may 
be  necessary,  said  sale  to  be  at  public  auction,  at  such  time 
and  place  as  the  board  of  public  works  may  order,  notice 
of  said  sale  being  given  by  one  publication  in  the  papers 
doing  the  public  printing  and  advertising.  At  the  end 
of  said  guaranty  period  of  five  years  the  unexpended  bal- 
ance of  said  bonds  and  interest,  if  any,  shall  be  held  sub- 
ject to  the  order  of  said  contractor.  It  is  hereby  further 
stipulated  and  agreed  that  the  board  of  public  works 
shall  be  the  exclusive  judge  of  the  existence  of  defects 
in  the  work  or  materials  herein  mentioned,  and  of  the 
extent  of  the  repairs  necessary  to  remedy  same;  and, 
further,  that  the  appointment  of  inspectors  by  the  board 
of  public  works,  for  the  supervision  of  same,  to  insure 
that  the  work  and  materials  are  in  accordance  with  the 
plans  and  specifications  prepared  by  the  board  of  public 
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works  for  the  improTement  herein  mentioned,  and  the 
supervision  thereof  by  snch  inspector,  shall  in  no  wise 
relieve  the  contractor  from  the  guaranty  of  his  work  and 
materials,  as  herein  set  forth."  Under  the  provisions  of 
this  contract,  the  contractor  only  guaranties  ,the  work 
done  under  it,  and  that  the  materials  used  in  the  construc- 
tion of  the  same  are  free  from  defects  or  flaws,  and  gives 
the  city  five  years  after  the  acceptance  of  the  board  of 
public  works  in  which  to  ascertain  and  determine  whether 
or  not  the  work  has  been  properly  done,  and  that  the  ma- 
terials used  are  free  from  defects  and  flaws.  It  is  ex- 
pressly provided  that  the  guaranty  does  not  include  any 
repairs  made  necessary  by  any  cause  or  causes  other  than 
defective  work  or  materials  used  in  the  construction  of 
the  improvement. 

We  are  of  the  opinion  that  the  city  has  the  right  to  enter 
into  a  contract  containing  the  provisions  here  in  question, 
and  that  in  doing  so  the  property  owner  is  not  burdened 
with  any  expense  which  should  properly  fall  upon  the 
city  in  the  matter  of  repairs  after  the  improvement  has 
been  completed.  It  would  certainly  be  a  great  misfor- 
tune for  the  taxpayers  if  the  municipal  authorities  of  the 
city  of  Ix)uisville  could  not  place  a  condition  in  a  con- 
tract for  street  improvements  which  would  make  the  con- 
tractor responsible  to  the  city  thereafter  for  defects  in 
workmanship  and  material  used  in  the  construction  of 
the  improvement.  If  it  could  require  personal  security 
from  the  contractors  that  the  improvements  should  be 
done  in  a  workmanlike  manner,  and  that  the  materials 
should  be  free  from  defects  and  flaws,  it  has  the  authority 
to  require  a  deposit  of  securities  which  will  afford  the 
same  protection.     We  are  of  the  opinion  that  the  rule 
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announced  in  Fehler  v.  Gosnell  does  not  entitle  the  prop- 
erty owners  here  to  be  relieved  from  paying  the  full 
amount  of  the  apportionment  warrants.  This  being  true, 
it  necessarily  follows  that  the  dty  is  not  liable  for  the 
10  per  cent,  of  them  which  it  was  adjudged  to  pay.  For 
the  reasons  indicated,  the  judgments  are  reversed  on  all 
appeals,  and  for  proceedinjirs  consistent  with  this  opinion. 


Case  59 — Action  on  Bond  of  Cashieb  of  Bank — Mat  8. 

Oij'ant  Oounty  Deposit  Bank  y.  Littell's  Ex'x. 

appbai.  fboh  grant  cibouit  ooubr. 

Judgment  fob  Piaintiff  for  Only  Pabt  of  Its  Claim  and  it  Ap- 
peals, AND  Defendant  Pbosdcutes  Cboss  Appeal.  Revessed  on 
Obioinal  and  Affibmed  on  Cboss  Appeal. 

Liability  of  Subeties  of  Cashieb — ^Failure  to  Notift  StTRETOES  or 
Prior  DBff'AULT. 

Held:  1.  Where  a  bank  cashier  renewed  his  bond  each  year,  and 
the  directors  published  each  year  a  report  showing  that  all  was 
right,  the  fact  that  they  might,  by  slight  diligence,  have  dis- 
covered at  the  end  of  the  first  year  that  the  cashier  hltd  per- 
mitted large  overdrafts,  does  not  release  the  sureties  from  liabil- 
ity for  overdrafts  permitted  In  subsequent  years. 

2.  The  gross  negligence  of  the  directors  in  failing  to  discover  over- 
drafts permitted  by  a  bookkeeper  who  was  promoted  to  the  office 
of  cashier  does  not  release  the  sureties  in  his  bond  as  cashier 
from  liability  for  subsequent  overdrafts  permitted  by  him,  though 
the  directors  had  published  reports,  before  the  sureties  became 
bound,  showing  that  all  was  right;  there  being  no  actual  fraud 
or  bad  faith  on  the  part  of  the  directors. 

Opinion  of  the  court  by  CHIE3F  JUSTICE  HAZELRIOG—  Reversino 
ON  Original  and  Affirming  on  Cross  Appeal. 

On  January  8, 1892,  one  Nesbitt  was  elected  cashier  of  the 
appellant  bank,  and  on  the  22d  of  the  month  he  executed 
a  bond  for  the  faithful  i)erformance  of  his  duties-;  and» 
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among  other  things,  he  and  his  sureties  covenanted  that 
they  would  **make  good  to  said  bank,  directors,  stockhold^ 
ers,  and  depositors,  any  loss  that  might  [may]  result  from 
overdraft/'  etc.,  "or  other  mismanagement  on  the  part 
of  said  C.  C*  Nesbitt,  cashier,"  etc.  Nesbitt  was  re-elected 
cashier  in  each  successive  January  of  the  years  1893,  1894, 
1895.  and  1896,  and  executed  a  bond  of  similar,  charao* 
ter.  William  Littell,  along  with  others,  signed  each  of 
the  five  bonds,  and  in  June,  1896,  died,  leaving  a  widow, 
who  qualified  as  his  executrix,  and  who  is  now  the  appel- 
lee.  In  July,  1896,  it  was  discovered  that,  beginning  in 
1892,  and  continuing  for  each  subsequent  year.  Cashier 
Nesbitt  had  permitted  large  overdrafts,  and  of  these  there 
were  in  amount  some  |29,000  on  insolvent  persons.  It 
appears  that  the  co-S'ureties  of  Ldttell  have  paid  to  the 
bank  their  pro  rata  share  of  this  lose,  but  his  executrix, 
in  this  suit  against  her  for  the  pro  rata  share  of  her  hus- 
band, resists  recovery  on  these  grounds: 

It  is  urged  that  when  Nesbitt  was  first  elected  cashier^ 
and  was  permitted  to  execute  the  first  bond,  he  had  already^ 
as  former  bookkeeper  in  appellant  bank,  and  while  acting 
as  cashier  in  lieu  of  the  regular  cashier,  been  guilty  of 
overdrawing  the  account  of  an  insurance  firm  of  which  he 
was  a  member  to  the  extent  of  some  111,000  during  the 
course  of  a  few  years,  and  this  fact  ought  to  have  been 
discovered  by  the  exercise  of  the  slightest  care  on  the 
part  of  the  directory  of  the  bank,  but,  whether  discovered 
or  not,  it  was  not  made  known  to  the  sureties,  but,  on  the 
contrary,  published  reports  showing  the  bank  to  have  been 
in  a  pro8i)erous  condition  were  made,  and  no  reference  was 
made  to  overdrafts  in^uch  reports;  and,  further,  that  the 
use  of  even  slight  diligence  on  the  part  of  the  directory 
at  the  end  of  the  year  1892,  and  of  each  successive  year. 
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would  have  discovered  the  misconduct  of  the  cashier  io 
permitting  overdrafts  during  the  current  year,  and  the 
sureties  on  the  bond  were  entitled  to  know  the  true  condi- 
tion of  the  b^nk,  and  certainly  to  know  if  the  cashier  were 
Tiolating  the  covenants  of  his  bond,  but,  instead  of  being 
so  informed,  the  sureties  were  indu^ced  to  sign  again  and 
again  the  bonds  of  the  cashier  for  these  successive  years, 
by  reason  of  the  misleading  reports  made  by  the  cashier, 
and  indorsed  by  the  directory.  The  trial  court  held  the  ap- 
pellee liable  for  the  sureties  pro  rata  of  the  loss  of  1892, 
amounting  to  f233,  and  dismissed  the  petition  as  to  the 
balance  of  the  claim. 

The  contention  of  the  appellee  is  based  on  the  prin- 
ciples announced  in  Graves  v.  Bank,  10  Bush,  23.  It  was 
•said,  however,  in  that  case  that  the  sureties  could  not 
claim  immunity  on  account  of  any  published  reports  made 
after  they  became  sureties.  These  reports,  the  court  said, 
were  si^orn  to  by  the  cashier,  and  it  was  to  be  assumed 
that  the  directory  were  induced  to  certify  to  their  accur- 
acy upon  the  representations  of  the  cashier  of  what  ap- 
peared from  the  books  of  the  association  as  kept  by  the 
cashier,  and,  further,  that  the  covenant  of  the  sureties 
was  unconditional,  to  the  effect  that  their  principal  should 
well  and  truly  j>erform  his  duties,  and  no  failure  of  duty 
on  the  part  of  the  directors,  short  of  actual  fraud  or  bad 
faith,  can  be  deemed  sullicient  to  exonerate  them  from  its 
l)erformance.  But  in  that  case  the  recusant  cashier  was  a 
defaulter  at  the  time  of  his  election  to  his  later  position, 
having  misappropriated  large  sums  from  the  banking  firm 
of  Burtin,  Mitchell  &  Co.,  the  assets  of  which  firm  the  Leb- 
anon bank  bought.  The  latter  bank  accepted  the  notes 
and  bills  of  the  former  concern  as  amounting  to  fST^OOO, 
whereas  they  in  -fact  amounted  to  only  |39,000.    And  this 
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court,  in  discussing  this  feature  of  tlie  case,  brought  it 
within  the  rule  announced, — ^that  the  direc^tory  had  been, 
guilty  of  actual  fraud  or  bad  faith  at  the  very  inception  of 
its  business.  The  cashier  in  that  case  had  been  guilty  of 
outright  embezzlement,  while  in  this  he  only  permitted  his 
firm  to  overdraw  its  account,  and  of  this  it  is  not  pretended 
that  the  directory  had  any  knowledge. 

In  Morse.  Banks,  section  21,  notes,  the  author  says:  "If 
an  officer  already  in  the  service  of  the  directors  is  re- 
elected, they  are  not  bound  to  state  to  his  sureties  offered 
on  his  new  bond  that  he  is  careless,  stupid,  negligent,  or  a 
poor  accountant.  They  are  not  bound  to  state  that  they 
themselves  have  been  remiss  in  examining  into  the  condi- 
tion of  the  bank,  the  amount  of  funds  on  hand,  and  the 
correctness  of  the  accounts.  .  .  .  But  if  they  know  that 
there  is  in  fact  a  defalcation  that  is  existing  at  the  time, 
which  will  be  covered  by  the  terms  of  the  proposed  bond, 
they  are  bound  to  state  it,  and  their  failure  to  do  so  is 
such  a  breach  of  good  faith  as  will  invalidate  the  bond." 

In  Wayne  v.  Bank,  52  Pa.  St.,  343,  the  cashier  had  al- 
ready defaulted,  though  the  fraud  had  not  yet  been  detected 
or  suspected  by  the  bank  officers.  The  surety  sought  to 
show  in  defense  that,  if  the  officers  had  examined  the 
books  of  the  bank  at  the  time  of  the  giving  of  the  bond, 
they  would  have  been  able  to  detect  the  then  existing  de- 
ficiency. The  court'  held  that  a  fraudulent  concpalment 
of  the  defalcation  at  the  time  the  bond  was  executed 
would  have  constituted  a  defense,  but  that  there  was  no 
such  concealment,  since  there  was  no  knowledge,  and  that 
the  constructive  notice  in  knowledge  relied  on  was  not  suf- 
ficient; that  the  officers  were  under  no  obligation  to  inves* 
tigate  the  books  when  the  bond  was  given,  and  their  failure 


Digitized  by 


Google 


446  KENTUCKY  REPORTS.  [Vol.  103 

Grant  County  Deposit  Bank  v.  Littell's  E^x'x. 

to  do  so,  and  ignorance  coneequent  upon  such  failure,  con 
stituted  no  basis  for  a  defense. 

In  Tapley  v.  Martin,  116  Mass.,  275,  cited  in  Brandt,  Sur., 
section  422,  where  the  officers  of  the  bank  had  been  gross- 
ly negligent  in  discovering  frauds  committed  by  a  boot 
keeper,  who  was  afterward  promoted  to  the  office  of  cash- 
ier, and  gave  bond  as  such,  the  sureties  were  held  not  to  be 
released,  for  want  of  investigation  by  the  officers.  To  the 
same  effect  is  the  case  of  Bostwick  v.  Van  Voorhis,  91  N. 
Y.,  :533.  The  case  of  Insurance  Co.  v.  Scott,  81  Ky.,  540, 
is  strongly  in  point,  although  it  is  not  the  case  of  a  cashier 
or  bank  officer.  Scott  and  Leathers  were  aureties  of  one 
Ryan  to  a  life  insurance  company  for  their  principal's  per- 
formance of  his  duties  as  agent.  When  the  bond  was  ex- 
ecuted, Ryan,  with  one  Carpenter,  was  already  in  default 
with  his  company  in  the  sum  of  ^f21,000,  but  this  was  un- 
known to  the  company  or  to  the  sureties.  The  company, 
however,  as  said  by  this  court,  "could,  by  the  use  of  proper 
business  diligence,  have  discovered  it."  And  in  disposing 
of  the  defense  the  court,  by  Chief  Justice  Hargis,  said: 
"We  are  satisfied  that  the  failure  to  use  such  diligence, 
and  inform  the  sureties  of  the  results  before  they  became 
bound,  was  not  a  fraud;  there  being  no  purposed  suppres- 
sion of  the  fact,  or  intentional  failure  to  investigate  Ryan 
&  Carpenter's  accounts,  to  avoid  learning  their  condition. 
.  .  .  It  was  more  their  duty  (the  sureties'),  than  that  of 
appellant  (the  company),  to  make  inquiry  of  Ryan's  condi- 
tion before  they  bound  themselves  for  him;  and  they  can 
not,  therefore,  complain  of  appellant's  failure  to  investi- 
gate his  accounts.  They  were  entitled  to  good  faith  at 
the  hands  of  appellant;  no  more." 

We  have  examined  the  somewhat  voluminous  proof 
touching  Nesbitt's  connection  with  the  bank  as  bookkeeper 
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for  Dr.  Frank,  the  former  'cashier  of  appellant  bank,  and 
are  satisfied  that  there  is  no  basis  whatever  for  a  charge  of 
fraud  or  bad  faith  on  the  part  of  the  directory,  or  any 
member  of  it,  towards  the  sureties  of  Nesbitt;  and  we  think 
appellee  is  liable  on  each  of  the  bonds  sned  on.  The  judg- 
ment is  reversed  on  the  original  and  affirmed  on  the  oross 
appeaL 


Case  60 — Action  fob  Receiver  and  to  Discoveb  Assets  of  Defeio)* 
ANT— Mat  10. 


Farmers'  Bank  of  Ky.  v.  Ohio  River  Line 
Steamboat  Oo.    Same  v.  Barret  &  Others. 

appeal  fboh  hendeb80n  cibcuit  court. 

Both  Parties  Appeal  fbou  the  Judgment  of  the  Lower  Court.. 
Judgment  Reversed. 

(Corporations — Power  to  Bxecute  Mortgage — Pledges  of  Stock — 
Stockholders  Bound  by  Judgments  Against  Corporation — Doctrine 
OF  Ultra  Vires. 

Held:  1.  Where  a  steamboat  company  was  organized  for  the  pur- 
pose of  acquiring  and  operating  certain  boats,  the  assumption  by 
the  corporation  of  a  debt  which  the  seller  of  the  boats  had  con- 
tracted in  the  construction  of  the  boats,  and  the  execution  of  a 
mortgage  to  secure  the  debt,  were  within  the  powers  of  the 
corporation — especially  when  done  with  the  approval  of  all  of 
the  stockholders. 

2.  Pledgees  of  the  stock  of  a  corporation  to  secure  a  debt  of  the  stock- 

holder are  stockholders,  and  not  creditors,  of  the  corporation, 
and  are  bound  by  a  judgment  for  debt  against  the  corporation 
until  it  is  reversed  or  set  aside  in  a  direct  action  instituted  for 
that  purpose. 

3.  It  is  a  well  recognized  rule  in  courts  of  equity  that  the  doctrine 

of  ultra  vires  should  not  be  allowed  to  prevail  where  it  would 
defeat  the  ends  of  justice  or  work  a  legal  wrong,  and  certainly 
it  should  not  be  invoked  in  a  case  like  this  to  defeat  the  effect 
of  an  agreement  which  is  clearly  within  the  scope  of  the  powers 
of  a  corporation  of  this  character. 
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CLAY  A  CLAY  and  M.  C.  ft  G.  D.  GIVENS,  Attobnets  iob  appel- 
lant. 

L  The  judgment  of  the  Farmers'  Bank  of  Kentucky  v.  the  Ohio 
River  Steamboat  Company,  rendered  by  the  Henderson  Circuit 
Court  in  1896,  is  conclusive  of  the  matters  involved  in  this  case. 
Freeman  of  Judgments,  sees.  177-178;  Black  on  Judgments,  sec. 
583;  Van  Fleet's  Former  Adjudication,  pages  995  to  998;  Thomp- 
son on  Corporations,  sees.  3392-3;  Beech  on  Private  Corpora- 
tions, 726;  Morawetz  on  Private  Corporations,  sec  865;  Her- 
man on  Estoppel,  page  164;  Nichols  v.  Stephens,  25  S.  W.  R^ 
578;   Hawkins  v.  Glenn,  131  U.  S.,  319. 

2s  The  plaintiffs  have  no  right  to  sue  in  this  form  without  al- 
leging insolvency  on  the  part  of  Perkins.  Barton  v.  Barton, 
80  Ky.,  212;  Mackeys  v.  Pfeifer,  80  Ky.,  GOO;  Kyle  v.  O'Neil,  88 
Ky.,  127. 

Z,  That  the  coQsideration  was  ample  to  uphold  the  mortgage  and 
notes.  Nat.  Bank  of  Cynthiana  v.  Mattingly,  18  Ky.  Law  Rep., 
425. 

4.  The  contract  of  insurance  is,  and  was,  valid,  and  not  uUra  vires. 

The  bank  had  an  insurable  interest  in  the  steamer  Royal.  May 
on  Insurance,  sees.  6  and  90. 

5.  A  co-sorety  may  buy  in  a  note  and  preserve  all  the  rights  and 

liabilities  of  a  payee,  and  it  does  not  stop  the  running  of  the 
statute  of  limitations  on  the  original  contract.  Smith  v.  Lati- 
mer,^ 15  B.  M.,  75;  Keller  v.  Williams,  10^  Bush,  216;  Veach 
V.  Vickershan,  11  Bush,  261. 

8.  B.  St  R.  D.  VANCE,  Attorneys  fob  appellees. 

1.  Evidence  of  consideration  of  the  notes  in  the  pleadings  men* 

tioned  shows  that  the  note  for  123,100  was  given  for  money 
loaned  to  C.  G.  Perkins,  while  only  that  for  |4,900  was  for 
money  borrowed  by  the  steamboat  company.  And  that  there 
was  no  other  consideration  for  the  transfer  of  the  property 
of  the  steamboat  company  to  the  said  bank.  i 

2.  The  uncontroverted  averments  of  the  petition  and  the  evidence  i 

show:  I 

(a)  That  the  certificate  No.  6  for  fortyshares  of  the  capital  stock 
of  said  steamboat  company  held  by  Barret  St  Witt  was  trans- 
ferred to  them  by  Perkins  to  indemnify  them  as  his  co-sureties 

for  payment  of  his  agreed  and  settled  proportion  of  the  note  j 

to  Campbell. 

(b)  That  the  certificate  No.  7  held  by  Market  Nat.  Bank  of  j 
Boston,    for   100   shares   of   said   stock,    was   pledged   by   said  ' 
Perkins  as  collateral  security  for  his  note,  on  which  its  judg- 
ment was  rendered;  and  both  before  the  transactions  with  the 

bank  in  the  pleading  mentioned. 

3.  It  having  been  agreed  between  Perkins  and  Barret  ft  Witt  that 

Perkins  was  to  pay  5-13  of  the  said  note,  it  was  not  necessary 
that  his  co-sureties,  having  paid  his  agreed  pro  rata,  should,  in 
their  action  to  recover  It  of  him,  aver  the  insolvency  of  the 
principal  in  the  note. 

4.  Barret  ft  Witt  having,  as  his  co-sureties,  paid  Perkins  the  agreed 

pro  rata  of  said  debt,  their  right  of  action  is  on  his  implied 
assumpsit  as  co-surety,   and   would   not   be  barred   until  five 
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years  after  the  payment.  The  mere  assignment  of  a  note  by 
the  payee  to  a  surety  does  not  substitute  the  latter  to  the 
rights  of  the  formr  on  the  note.  Lansdale  v.  Cox,  7  Mon.,  401; 
Brandt's  Suretyship  and  Guaranty,  sec.  220;  Joyce  v.  Joyce's 
Admr.,  1  Bush,  474;  Bridges  v.  Reid,  9  Bush,  329. 

5.  The  property  of  the  steamboat  company  having  been  transferred 

by  Its  directors  without  authority  and  without  consideration, 
the  plaintiffs,  pledgees  of  its  stock,  have  the  right  to  sue  for 
its  recovery  without  a  return  of  "no  property  found"  as  to  the 
pledgor;  nor  are  they  estopped  by  judgment  in  favor  of  the 
bank  against  the  corporation,  and  such  directors  in  an  action 
wherein  they  alone  represent  the  company.  2  Cook  on  Stock- 
holders, sees.  645,  735,  page  1137,  N  (6)  sees.  741.  737,  663.  743; 
Do.,  vol.  1,  sec.  432;  Baldwin  v.  Campbell,  26  Minn.,  43;  Camp- 
bell V.  Amr.  M.  Co.,  122  N.  Y.,  455;  1  Morawetz.  seen.  242.  245, 
249,  256,  258;  Rupell  v.  Wakefield  Water  Works  Co.,  cited  1 
Morawetz,  sec.  155;  Ibid,  sees.  284,  285,  411,  412;  Prather  v. 
Wissiger,  10  Bush,  117;  Railroad  Co.  v.  Bowles'  Heirs,  9 
Bush,  468. 

6.  Pledged  stock  need  not  be  transferred  on  books  of  the  company. 

Thurber  v.  Crump,  86  Ky.,  408. 

7.  The  insurance  by  the  company  of  its  property,  though  payable 

to  the  bank,  is  available  to  it  only  to  the  extent  of  the  com- 
pany's debt.  May  on  Ins.  (3d  ed.),  vol.  2,  sec.  452  "C";  15  Am. 
ft  Eng.,  page  818. 

Opinion  of  the  cjoubt  bt  JUDGE  BXJRNAM—Revebsino. 

The  plaintiffs  (appellees  here),  John  H.  Barret,  B.  G. 
Witt,  and  the  Market  ^National  Bank  of  Boston,  were 
cpeditors  of  the  defendant,  C.  Q.  Perkins.  By  assignment 
from  Perkins,  Barret  and  Witt  heW  certificate  No.  6, 
for  forty  shares  of  the  capital  stock  of  the  Ohio  River 
Line  Stekmboat  Company,  as  collateral  security  to  in- 
demnify them  against  loss  as  co-securities  with  Perkins 
upon  a  note  due  by  the  Henderson  Buggy  Company  to  one 
G.  W.  Campbell,  for  $3,333.33,  dated  April  25,  1899,  and 
due  in  one  year  after  date,  while  the  Miarket  National 
Bank  held  a  similar  certificate  for  100  shares  of  the  cap- 
ital stock  of  the  same  corporation,  which  was  pledged 
by  Perkins  as  collateral  security  to  secure  the  payment 
of  a  judgment  rendered  against  him  in  favor  of  plaintiff 
in  the  circuit  court  of  the  United  States  for  the  district 
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of  Kentuciky  on  the  28th  day  of  January,  1895,  for  the 
sum  of  110,000,  ^ith  interest  from  March  26,  1894;  and  on 
the  25th  day  of  August,  1897,  this  suit  was  instituted, 
seeking  to  subject  the  interest  of  Perkins,  represenited 
bj  these  certificates  of  stock  in  the  steamboat  company, 
to  the  payment  of  their  respective  demands.  They  allege 
in  substance,  that  at  the  time  of  the  transfer  to  them  of 
these  certificates  of  stock  the  steamboat  company  was 
the  owner  and  in  possession  of  two  steamboats  (one  named 
"Royal,'*  and  the  other  "Jewell");  that  subsequently 
thereto,  on  the  4th  day  of  February,  1895,  Perkins  and  J. 
B.  Thompson,  who  were  the  president  and  secretary  of  the 
Bteamboat  company,  and  a  majority  of  its  directors,  and 
who  owned  the  moet  of  its  stock  and  had  absolute  control 
of  its  affairs,  executed  and  delivered  to  the  defendant 
the  Farmers'  Bank  of  Kentucky  a  mortgage  on  these 
steamboats,  their  furniture,  outfit,  and  accoutrements,  to 
secure  two  promissory  notes  (one  for  123,100,  and  the 
other  for  t4,900),  due  and  payable  in  four  months  after 
date;  that  the  steamer  Royal  was  destroyed  by  fire,  and  was 
insured  for  115,000,  which  w.as  i>aid  to  the  Farmers'  Bank, 
and  credited  upon  the  ^^23,100  obligation;  and  that  Per- 
kins and  Thompson  had  sold  and  delivered  the  steamer 
Jewell  to  the  said  Farmers'  Bank,  to  be  credited  upon 
these  obligations.  They  further  allege  that  th.j  debt  for 
which  the  mortgage  was  executed  to  the  Farmers'  Bank 
was  not  a  debt  of  the  steamboat  company,  an<J  that  there 
was  no  consideration  given  or  paid  to  it  for  the  execution 
of  the  mortgage;  that  the  steamboats  were  the  only  prop- 
erty owned  by  the  steamboat  company;  that  it  was  in- 
solvent; and  that  the  defendant,  the  Farmers'  Bank  of 
Kentucky,  holds  the  steamboat  Jewell,  and  the  proceeds 
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of  the  insurance  paid  to  it,  as  trustee  for  the  creditors 
and  holders  of  the  stock  of  the  <;ompany.  The  articles 
of  incorporation  of  the  steamboat  company  are  set  forth 
in  the  petition,  and  show  that  the  capital  stock  of  the 
company  wa43  f50,000,  divided  up  in  1,000  shares,  of  f50 
each;  that  C.  G.  Perkins  owned  599  shares,  his  wife,  An- 
nie T.  Perkins,  200  s^rares;  J.  B.  Thompson,  200  shares, 
and  Robert  D.  Vance,  one  sEare.  They  charge  that  the  ex^ 
ecution  of  the  mortgage,  and  the  payment  of  the  insur- 
ance money,  and  delivery  of  the  steamboat  Jewell  to  the 
bank  were  in  violation  of  their  rights  as  holders  of  the 
stock  under  the  assignment  from  Perkins,  and  that  they 
are  entitled  to  receive  their  pro  rata  of  these  assets  of 
the  company,  and  ask  that  a  receiver  be  appointed  to 
take  -charge  of  the  property  of  the  steamboat  company, 
and  for  a  refereiwe  to  the  eommdssioner  to  ascertain  their 
Share  of  8u<;h  assets  according  to  the  stock  held  by  them. 

The  defendant,  Perkins,  for  answer  to  the  petition  of 
Ba-rret  and  Witt,  says  that  he  was  only  a  surety  on  the 
note  to  Campbell ;  that  the  ^ote  was  due  on  the  25th  day 
of  April,  1899,  and  that  Campbell's  cause  of  action  accrued 
on  that  day;  that  more  than  «>even  years  had  elapsed  from 
the  maturity  of  that  note  to  the  filing  of  this  suit;  and 
lie  pleads  an-d  relies  upon  the  statute  of  limitation  as  a  de- 
fence thereto. 

The  Farmers'  Bank  of  Kentucky  in  its  answer  contro- 
verts the  material  allegations  of  the  petition  which  ere 
inconsistent  with  its  right  to  subject  the  property,  and 
avers  that  on  the  4th  day  of  February,  1895,  the  defend- 
ant, the  Ohio  River  Line  Steamboat  Company,  for  value 
received,  executed  and  delivered  to  it  its  two  promissory 
notes  (one  for  |23,100,  and  the  other  for  f4,900),  due  four 
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mbnths  after  date;  that  to  secure  the  payment  thereof 
the  steamboat  company  executed  and  delivered  to  it  a 
mortgage  upon  its  two  boats;  that  there  was  paid  there- 
on, out  of  the  insurance  money  arising  from  the  destruc- 
tion of  the  Royal,  the  sum  of  |13,577.75,  leaving  Sue  and 
owing  to  it  a  balance  of  f  14,422.25;  that  on  the  22d  day 
of  April,  1896,  it  instituted  suit  for  the  collection  of  this 
balance,  and  the  enforcement  of  the  mortgage  lien  upon 
the  Jewell,  and  on  the  26th  day  of  June,  1896,  a  judgment 
was  rendered'  for  the  amount  of  such  balance,  and  for  an 
enforcement  of  its  lien  by  a  sale  of  the  steamboat,  Jewell, 
to  satisfy  such  balance,  which  was  had,  and  the  proceeds 
of  such  sale  applied*  as  a  credit  upon  the  judgment;  that 
this  judgment  ha»  never  been  appealed  from,  vacated,  or 
modified,  and>  is  conclusive  against  the  holders  of  the 
stock  in  the  steamboat  corporation,  and  of  all  the  mat- 
ters involved  in  this   case. 

The  pleadings  being  made  up,  on  final  trial  the  chan- 
cellor set  aside  the  judgment  of  the  Farmers'  Bank  against 
the  steamboat  company,  but  confirmed  the  sale  of  the 
steamer  Jewell  thereunder,  and  decided  that  the  bank 
was  liable  as  trustee  for  the  money  arising  from  the  in- 
surance on  the  Royal  and  sale  of  the  Jewell,  subject  to 
credits  of  f2,700  and  f4,900,  amounting  in  the  aggregate 
to  17,600,  which  were  found  to  be  the  debts  of  the  Ohio 
River  Line  Steamboat  Company;  held  that  the  balance 
of  the  f23,100  note  was  the  individual  debt  of  C.  G.  Per- 
kins, and  to  that  extent  the  note  and  mortgage  were  void 
as  against  the  steamboat  company;  and  directed  that  the 
overplus  of  the  proceeds  arising  from  the  insurance  pol- 
icy and  the  sale  of  the  Jewell  should  be  paid  to  the  re- 
ceiver, for  the  benefit  of  the  stockholders  (ft  the  steam- 
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boat  company.     Exceptions  were  tak^n  to  this  judgment  ' 
both  by  plaintiffs  and  defendants,  and  both  have  appeal 
ed  to  thi«  court. 

The  facts  out  of  which  this  controversy  arose,  as  shown 
by  the  bill  of  exceptions,  are  as  follows:  Perkins  testifies 
that  he  built  the  steamboat  Royal  in  1892,  and  was  the 
sole  owner  thereof;  tWt  subsequently,  in  1893,  he  and  J. 
B.  Thompson  built  the  steamboat  Jewell  in  partners'hip, 
he  being  the  owner  of  two-thirds,  and  Thompson  of  one- 
thirdi;  that  the  whole  sum  of  the  note  for  f23,100  was 
for  money  borrowed  and  used  by  him  in  the  construction 
of  the  two  boats,  except  f  6,250,  which 'was  borrowed  by 
him  for  another  purpose  upon  his  individual  credit;  that 
the  whole  of  the  f4,900  note  was  borrowed  for  the  use 
of  the  steamboat  company  after  its  organization;  that  at 
the  time  the  money  was  borrowed  from  the 
bank  for  the  construction  of  the  boats  the  bank  knew 
for  what  purpose  it  was  being  obtained,  and  looked  to  the 
boat's,  through  him,  for  the  repayment  thereof;  that  the 
steamboat  company  was  organized  on  the  2d  day  of  De- 
cember, 1893,  with  a  capital  stock  of  |50.000,  but  that  no 
money  wa«  paid  therefor  by  the  stockholders;  that  the 
two  steamboats,  by  agreement  between  himself  and 
Thompson,  were  turned  over  to*  the  company  in  payment 
of  the  entire  stock,  and  constituted  its  sole  assets;  that 
certificate*  were  issued  to  himself  and  wife  for  799  shares, 
to  Thompson  for  200  shares,  and  Vance  for  one  share;  that 
it  was  understood  and  agreed  by  the  stockholders  at  the 
time  of  the  organization  of  the  company  that  the  indebted- 
ness which  had  been  incurred  by  him  to  the  bank  should 
be  assumed  as  an  indebtedness  of  the  steamboat  com- 
pany, and  be  paid  by  it,  as  this  indebtedness  was^  in  the 
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madn,  created  to  raise  money  with  which  to  construct 
the  boats.  Mr.  Starling,  the  cashier  of  the  bank,  testi- 
fies that  the  several  notes  which  were  consolidated  into 
the  note  for  123,100  were  given  by  Perkins  for  the  con- 
struction and  running^  expenses  of  his  two  boats,  Jewell 
and  Royal,  and  that  it  was  his  understanding  that  these 
two  notes  were  bound  for  the  payment  of  the  money  so 
furnished;  that  the  old  notes  were  given  up  on  the  4th 
day  of  February,  1895,  and  the  note  for  f23,100  executed 
in  lieu  thereof,  in  accordance  with  this  agreement;  that 
previous  to  this  date  Perkins  had  been  trying  to  sell  the 
Royal  in  order  to  take  up  this  note;  that  the  note  for 
123,100  included  one  for  fl,200  borrowed  on  the  29th  day 
of  December,  1893,  and  also  an  item  of  12,700,  which  was 
loaned  direct  to  the  steamboat  company  on  the  same  date; 
and  that*  on  the  day  this  note  waa  executed*  the  steam- 
boat company  borrowed  an  additional  aum  of  f4,900,  and 
executed  mortgages  to  secure  both  notes,  the  mortgage 
being  signed  by  Perkins,  as  president,  and  Thompson,  as 
secretary,  of  the  company,  and  the  notes  in  the  name  of 
the  company,  with  Perkins  and  Thompson  as  securities; 
that  on  the  12th  day  of  July,  1895,  insurance  waa  taken 
out  on  both  boats,  and  the  policies  made  payable  to  the 
bank,  it  having  furnished  the  money  with  which  to  pay  the 
premium.  The  interest  of  R.  D.  Vance  in  the  company 
was  only  a  nominal  one,  as  he  only  held  one  share  of  stock, 
which  was  given  to  him  for  his  services  in  writing  out  the 
articles  of  incorporation,  and  he  himself  testifies  that  he 
abandoned  all  claim  to  this  share  soon  after  the  organi- 
zation of  the  company. 

It  seems  to  us,  from  the  testimony,  the  attendant  facts 
which  surrounded  the  organization  of  the  steamboat  oom- 


Digitized  by 


Google 


Vol.  108]  APRIL  TERM,  1900.  ^455 

Farmers'  Bk.  of  Ky.  v.   Ohio  River  Line   Steamboat  Co.     Same 
V.  Barret  et  als. 

pany,  and  the  transfer  to  it  of  the  boats  without  any  mon- 
ey being  paid  therefor,  it  is  impossible  to  escape  the  oon- 
clusion  that  it  was  a  part  of  the  scheme  that  the  new  or- 
ganization should  assume  the  payment  of  the  outstanding 
liabilities  of  Perkins  to  the  bank,  which  had,  in  the  main, 
been  created  to  construct  these  very  boats.  Perkins  at 
that  time  had  very  little  estate,  outside  of  his  interest 
in  the  boats  and  the  business  in  which  they  were  engaged. 
Both  were  dearly  liable  to  the  bank  for  the  amount  of  its 
claims  against  him,  and  they  wete  practically  the  onl^ 
security  it  bad  for  the  large  sums  of  money  which  had 
been  advanced  to  Perkins;  and  it  had  the  right  to  demand 
that  this  security  should  be  preserved  in  the  transfer  to ' 
the  new  company,  which  had  no  money,  and  paid  nothing 
for  the  boats.  ^ 

The  execution  of  the  notes  and  mortgage  by  Thompson 
furnishes  very  satisfactory  evidence  that  his  understand- 
ing of  the  conditions  on  which  the  company  acquired  this 
property  from  Perkins  was  identical  with  that  testified 
to  by  Perkins  and  Starling;  and  the  first  question  to  be 
determined,  therefore,  is,  did  the  steamboat  company  have 
the  right  to  acquire  the  interest  of  Perkins  in  the  boats, 
isubject  to  the  condition  that  it  should  assume  payment 
of  certain  definite  and  specific  indebtedness  due  and  ow- 
ing by  him  at  the  time  to  the  bank,  and  could  it  execute 
the  mortgage  on  the  boats  to  secure  the  payment  of  such 
indebtedness? 

The  commoD-law  powers  of  private  trading  corpora- 
tions of  this  character  are  ordinarily  the  same  as  those 
possessed  by  individuals,  and  may  be  employed  in  the 
same  manner,  and,  unless  restricted  by  their  charters 
or  some  positive  or  clearly  implied  prohibition  of  law. 
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have  the  power  to  mortgage  their  property  to  secure  the 
pajnnent  of  borrowed  money  or  debts  necessarily  contract- 
ed in  the  course  of  their  business  to  enable  them  to  carry 
on  the  purposes  of  the  corporation. 

The  assumption  by  the  steamboat  company  of  the  in- 
debtedness of  Perkins, -who  owned  three-fourths  of  its 
capital  «tock,  to  the  bank,  was  in  effect  a  borrowing  of 
that  much  money  from  the  bank  to  enable  it  to  consum- 
mate the  purpose  of  its  creatidn,  which  was  to  acquire  and 
operate  the  boats  in  question.  And  the  fact  that  the  bank 
continued  to  furnish  the  liew  organization  the  necessary 
funds  to  enable  it  to  discharge  its  outstanding  obliga- 
'  tions  to  others  and  to  pay  its  operating  expenses  is  cer- 
tainly very  strong  evidence  of  the  existence  of  the  alleged 
agreement.  We  think  the« assumption  of  this  indebted- 
ness wjt«  within  the  powers  of  the  new  corporation,  es- 
pecially when  it  was  done  with  the  knowledge  and  ap- 
proval of  all  of  its  stockholderti 

It  is  a  well-recognized  rule  in  courts  of  equity  that  the 
doctrine  of  ultra  vires  should  not  be  allowed  to  prevail 
where  it  would  defeat  the  end«  of  justice  or  work  a  legal 
wrong,  and  certainly  it  should  not  be  invoked  in  a  case 
of  this  sort  to  defeat  the  effect  of  an  agreement  which  is 
clearly  within  the  scope  of  the  powers  of  a  corporation 
of  this  character.  It  therefore  follows  that  the  notes  ex- 
ecuted to  the  bank  by  the '  steamboat  company  and  the 
mortgage  made  to  secure  them,  are  valid  and  enforceable 
obligations  in  the  hands  of  the  bank,  and  should  have  been 
so  adjudged. 

The  judgment  is  also  erroneous  on  another  ground.  Ap- 
pellees are  not  creditors  of  the  corporation.  They  only 
stand,  with  respect  to  it,  in  the  attitude  of  stockholders; 
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and  as  such  they  were  privies  to  the  litigation  in  which 
the  bank  obtained  a  judgment  for  the  balance  due  on  their 
debt  against  the  steamboat  company,  which  is  binding 
upon  them  until  reversed,  modified,  or  set  aside  in  a  di: 
rect  action  imstituted  for  that  purpose.  See  Preem,  Judgm. 
sec.  177;  Black.  Judgm.,  secJ  583;  Van  Fleet,  Former  Adj., 
p.  995;  Thomp.  Corp.,  sees.  3392,  3393;  Beach,  Priv.  Corp., 
»ec.  726;  Mor.  Priv.  Corp.,  865;  Herm.  E&top.,  p.  164. 

A  number  of  other  errors  are  suggested,  but,  in  view 
of  the  con-elusion©  which  we  have  reached  on  the  points 
discussed,  it  will  be  unnecessary  to  consider  them.  For 
the  reasons  indicated,  the  judgment  is  reversed,  witk  in- 
structions to  the  lower  dourt  to  enter  a  judgment  dismiss- 
ing the  petition. 
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Kefl  V.  Covington  Stone  &  Sand    Oo.  (two 
cases).  Holmes  &  Others  v.  Same.  Morton 
&  Others  v.  Same.  Wallace  &  Others  v.  Same. 

APPEAL  FBOK   KENTON   CflBCUIT  OOUBT. 

Action  bt  Oovinqton  Stone  ft  Sand  Go.   Aqainst  Mabt  Nsft,  Iff 

ALS.   TO  ETNFOBCE  LJENS  fob   STBEXn:   IMPBOVEMENTS. 
JUDOliENT   FOB    PLAINTIFF   AND    DEFENDANTS    APPEAL.      AfFIBMED. 
OOBFOBATIONS — Ck)NTBACT8— StBEET        ASSllSSMENTS — DiSCBETION         OP 

Tbustees   OF    Town    Recobds — ^Judgment — Sufficienct    in    De- 
scBiBiNo  Land  as  Well  jls  Time,  Place  and  Tebms  of  Sale. 

H€ld:  1.  A  corporation  may  contract  by  a  name  other  than  its  cor- 
porate name,  provided  It  Is  apparent  that  It  Is  the  contracting 
party. 
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2.  A  town  of  the  sixth  class  is  not  required  to  improve  a  street 

throughout  its  entire  length,  but  may  limit  the  improvement  to 
the  necessities  of  the  town  at  the  time. 

3.  While  the  town  authorities  can  not  improve  a  street  by  piece- 

meal, so  as  in  all  to  exceed  twenty-five  per  centum  of  the  value 
of  the  property  to  be  charged,  that  question  can  not  be  raised 
unless  it  appears  that  the  limit  has  in  fact  been  exceeded. 

4.  The  charter  of  towns  of  the  sixth  class  is  not  unconstitutional,  in 

that  it  allows  the  trustees  a  discretion  as  to  how  street  improve- 
ments are  to  be  paid  for. 

5.  While  a  contract  for  a  street  improvement  must  be  let  to  the 

lowest  bidder,  it  will  not  be  held  that  this  was  not  done  when 
there  is  enough  in  the  record  to  raise  the  presumption  that  the 
trustees  did  their  duty,  the  same  strictness  not  being  required 
in  the  records  of  towns  as  is  required  in  courts  of  record. 

6.  When  a  Judgment  for  the  sale  of  reiil  property,  taken  in  con- 

nectibn  with  the  petition.  Identifies  the  property  with  such 
certainty  that  the  purchaser  will  know  what  he  has  bought,  and 
that  the  judgment  can  be  executed  without  difficulty,  it  is  suf- 
ficient. 

Held  in  extended  opinion:  1.  A  Judgment  should  be  certain  as  to 
the  description  of  real  property  ordered  to  be  sold,  as  well  as  to 
the  time,  terms  and  place  of  sale;  and  it  is  not  sufficient  that 
the  property  may  be  identified  by  a  reference  to  the  pleadings, 
or  that  the  time  and  terms  of  sale  are  fixed  by  a  rule  of  court 
referred  to  in  the  Judgment. 

2.  The  judgment  should  be  so  explicit  that  the  Commissioner  should 
not  be  required  to  look  to  any  other  paper  for  direction. 

J.  W.  BRYAN  AND  R.  S.  HOLMES,  Attobneys  fob  Appellants. 

1.  Premature  Judgments.    Kentucky  Statutes,  sec.  996. 

2.  Fatal  omission  from  record.    Kentucky  Statutes,  sees.  3707  and 

3684. 

3.  Presumption  in  favor  of  proceedings  of  town  trustees.    Nevin  v. 

Roach,  86  Ky.,  492;  City  of  Lexington  v.  Headley,  6  Bush.  509; 
Lock  V.  Com.,  by  &c.^  15  L.  R.,  840;  Taylor  v.  Henry,  2  Pick., 
403;  City  of  Covington  v.  Ludlow,  1  Met.,  295;  Dillon's  Munlc. 
Corporations,  vol.  1,  (4th  ed.),  sec.  297;  City  of  Louisville  v. 
McKegney,  7  Bush,  651;  Raymond  v.  Smith,  1  Met.,  66. 

4.  Parol  evidence  to  supply  omission  of  record.    Minor  v.  McLean, 

4  McLean,  138  and  140;  L.,  St.  L.  &  T.  R.  R.  Co.  v.  Newsom,  13 
L.  R.,  174;  Am.  &  Eng.  EMcy.  of  Law,  vol.  20,  510,  511. 

5.  Right  to  amend  record.    Am.  ft  Eng.  Ency.  of  Law,  vols.  15,  1077, 
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sec.  7;  Boston  Turnpike  Co.  v.  Town  of  Pomfret,  20  Conn.,  589; 
Covington  v.  Ludlow,  1  Met^  259. 

6.  Work  must  be  let  to  lowest  bidder.    Am.  A  Bng.  Bncy.  of  Law, 

vol.  15,  1090,  sec.  4. 

7.  Charter  provisions  imperative,    Kaye  v.  Hall,  13  B.  M.,  456;  Worth- 

ington  V.  City  of  Covington.  82  Ky.,  265;  MoGrath  v.  Shelbyville. 
13  L.  R.,  588;  2  Dillon,  940;  Merritt  v.  Port  Chester,  71  N.  Y., 
309;  Scammon  v.  Chicago,  40  111.,  146. 

8.  Presumptions  can  not  supply  omissions  of  record.    Cooley  on  Law 

of  Taxation,  page  332;  Pearson  v.  Zable,  78  Ky.,  170. 

9.  Judgment  in  the  Holmes  case  did   not  sufficiently  describe  the 

property.  Meyer  v.  City  of  Covington,  20  L.  R.,  239;  Civil  Code, 
696. 

O'HARA  ft  ROUSE,  Attornets  fob  Wallace,  appellant.  / 

1.  Record  does  not  show  that  the  work  was  let  to  the  lowest  bid- 

der, as  required  by  city  charter.    Ky.  Stats.,  sees.  2770  and  3'684. 

2.  Appellee  attempted  to  supply  the  record  by  parol  testimony.    This 

was  error.    Covington  v.  Ludlow,  1  Met.,  296. 

3.  The  town  Itself  must  pay  the  contractor  for  this  work. 

4.  The  fact  that  appellant,  Wallace  ,petitioned  for  the  improvement 

of  the  street,  does  not  estop  him  from  objecting  to  the  'work  be- 
ing done  illegally. 

5.  Wallace's  case  was  prematurely  submitted. 

W.  H.  MACKOY  FOB  appellant,  Nefp. 

1.  It  must  appear  from  the  record  of  the  proceedings  of  the  trustees 

of  Central  Covington  that  the  Covington  Sand  ft  Stone  Com- 
pany was  the  lowest  responsible  bidder  for  the  work,  or  it  can 
not  recover.  It  is  not  competent  to  show  this  by  parol  testi- 
mony. 

2.  These  cases  were  prematurely  submitted  for  Judgment  before  the 

expiration  of  thirty  days  after  completing  issues.    Sec.  996,  Ky. 

etat. 

3  Cities  of  the  sixth  class  are  not  authorized  by  their  charter  to 
order  construction  of  a  part  of  a  street,  and  assess  the  cost 
thereof  against  abutting  property  owners. 

4.  Section  3706,  Kentucky  Statutes,  is  unconstitutional,  In  that  it 
permits  the  trustees  of  a  town  to  Impose  upon  the  property 
owners  the  burden  of  an  assessment  for  the  construction  of  a 
street,  abutting  upon  his  property,  and  also  compels  him,  at  the 
will  of  the  trustees  to  bear  the  burden  of  paying  for  the  con- 
struction and  repair  of  streets  fn  froct  of  property  belonging  to 
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other  persons  by  the  imposition  of  a  general  tax  for  that  pur- 
pose. Ky.  iStats.,  sec.  3706,  8707,  3B84,  3698  and  1629;  Coving- 
ton T.  Woods,  3  Ky.  Law  «Rep.,  85;  Murphy  v.  Louisville,  9 
Bush,  189-194;  Worthington  v.  Covin^on,  82  Ky..  265;  Hender- 
son V.  Lambert,  14  Bush,  24;  Broadway  Bap.  Church  v.  McAtee, 
8  Bush,  608;  MoGrath  v.  Supervisors,  13  Ky.  Law  Rep.,  588; 
Craycraft  v.  Selvage,  10  Bush,  6^6-708;  Caldwell  v.  Rupert,  10 
Bush,  179;  Covington  v.  Ludlow,  1  Met..  275;  Dillon  on  Mun. 
Corporations  (4th  ed.),  sec.  300,  note;  City  of  Lowell  v. 
Wheelock.  11  Pushing,  891;  Harris  v.  Whitcomb,  4  Gray,  433; 
Morrison  v.  Lawrence,  98  Mass.,  219;  Louisville  v.  McKegney,  7 
Bush,  651;  L.,  St  L.  A  T.  R.  R.  Co.  v.  Newsom,  13  Ky.  Law 
Rep.,  174;  Cooley  on  Taxation,  pages  2,  110,  111,  450  and  180; 
Cooper  V.  Neviri,  90  Ky.,  85;  Howell  v.  Bristol,  8  Bush.  493; 
Lex.  V.  McQuillan's  Heirs,  9  Dana,  615;  Covington  v.  Matson,  17 
Ky.  Law  Rep.,  1323;  Dillon  on  Mun.  Corporations  (3d  ed.), 
sec.  736-7;  Cases  Commented  on:  Bank  v.  Dandridge,  12  Wheaton, 
64;  Dillon  (4th  ed.),  sec.  300;  Lexington  v.  Headley,  5  Bush,  508. 

SIMMONS  ft  SIMMONS  fob  Appexleb,  Covington  Stonb  ft  Sajhd  Co. 

1.  The  lowest  responsible  bidder. 

2.  The  presumption  is  always  in  favor  of  the  regularity  of  cooncll 

proceedings. 

3.  After  asking  for,  or  standiing  by,  and  permitting  this  Improve- 

ment to  be  made,  the  appellants  can  not  object  to  the  manner 
in  which  the  contract  was  awarded.  Ky.  Stat.,  sec.  3706;  City 
of  Codington  v.  Ludlow,  1  Met.,  295;  Dillon's  Mun.  Corporationer 
(4th  ed.),  sec.  300;  Lock  v.  Com.,  15  Ky.  Law  Rep.,  840;  Lexing- 
ton V.  Headley,  5  Bush,  508;  Nevin  v.  Roach,  86  Ky.,  492; 
.  Weigham  ft  Bro.  v.  Central  Gov. 

4.  The  Improvement  of  a  part  of  the  streets  of  a  city,  at  the  ex- 

pense of  the  abutting  property  owners,  and  of  other  streets  at 
the  cost  of  the  public,  does  not  necessarily  constitute  an  in- 
equality. 

5.  A  local  assessment  is  not  a  tax  In  the  ordinary  acceptation  of 

the  term. 

6.  All  the  appellants,  except  the  Neffs,  are  estopped  from  pleading 

any  unconstitutionality  of  this  case.  People  v.  Mayor  of  Brook- 
lyn, 4  N.  Y.,  419;  Cooley's  Con.  Limitations,  625;  C3ooley  on 
Taxation,  628;  City  of  Covington  v.  Matson,  17  Ky.  Law  Rep., 
1323;  Ferguson  v.  Landrum,  1  Bush,  548;  5  Bush,  230; 
Scoville  V.  Cleveland,  1  O.  S.,  183. 
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0.  P.  .SCHMIDT,  iroR  town  of  central  covinoton. 

1.  The  appellants,  who  petitioned  the  trustees  to  make  this  improvd* 

ment  and  stood  by  and  saw  the  contract,  awarded  the  work 
done  and  accepted  and  the  tax  levied,  and  waited  until  they  had 
obtained  all  the  benefits  of  the  improvement  without  protest,  are 
now  estopped  from  making  any  question  whatever. 

2.  Kentucky  ^tatutes,  3706,  is  not  unconstitutional. 

3.  The  proceedings  of  the  trustees  are  not  unlawful   because  the 

streets  were  not  improved  their  entire  length. 

4.  The  work  was  let  to  the  lowest  responsible  bidder  and  was  done 

in  strict  accordance  with  the  ordinance  and  contract,  and  was 
accepted,  and  the  tax  apportioned  and  levied. 
6.  The  Judgment  was  not  premature,  and  if  it  was,  it  is  a  clerical 
misprision  and  not  grounds  for  a  reversal  without  motion  made 
in  lower  court  to  set  it  aside.  Ky.  Stats.»  3684,  3706,  3707,  3698; 
Civil  Code,  517, 516,  519, 763,  and  authorities  cited  by  counsel  for 
Covington  Sand  &  Stone  Co.;  also  City  of  Louisville  v.  Hyatt,  2 
iB.  Mon.,  177;  Town  of  Bowling  Green  v.  Hobson,  3  B.-  Mon^ 
478;  Fox  v.  Middlesboro  Town  Council  16  Law  Rep.,  456. 

Obiginal  opinion  op  the  court  by  judge  HOBSON — Affibmiho,  (Wf 
March  10,  1900. 

These  nine  appeals  have  been  heard  together.  The  suits 
were  brought  to  enforce  liens  for  street  improvements 
in  Central  Covington,  a  town  of  the  sixth  class.  A  great 
many  grounds  of  reversal  are  urged,  none  of  which  seems 
to  us  available. 

The  actions  were  not  prematurely  submitted,  as  the 
pleadings  raised  no  issue  of  fact  material  to  the  contro- 
versy. All  the  questions  presented  in  the  voluminous  briefs 
of  counsel  filed  are  matters  of  law  arising  on  the  face 
of  the  record. 

A  corporation  may  contract  by  a  name  other  than  it« 
corporate  name,  and  from  the  bond  and  contract  here,  tak- 
en together,  it  is  apparent  that  the  appellee  was  the  con- 
tracting party  whose  bid  was  accepted  by  the  town  author- 
ities.   This  was  clear  at  the  time  to  all  the  parties. 
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A  town  of  the  sixth  class  is  not  required  to  improve  a 
street  throughout  its  entire  length,  but  may  limit  the  im- 
provement  to  the  necessities  of  the  town  at  the  time. 
Now,  is  the  statute  unconstitutional  because  it  allows  the 
trustees  a  discretion  as  to  how  the  improvements  are  to 
be  paid  for?  Such  statutes  have  been  in  existence  in  the 
State  for  jears.  The  statute  in  the  case  of  Town  of  Bow- 
lig  Green  v.  Hobson,  3  B.  Mon.,  478,  is  very  diffej^nt  from 
the  one  before  us.  While  the  town  authorities  can  not  im- 
prove a  street  by  piecemeal,  so  as  in  all  to  exceed  25  per 
centum  of  the  value  of  the  property  to  be  charged,  it  does 
not  appear  that  this  has  been  done  in  this  case,  and  such 
a  question  can  not  be  raised  unless  it  appears  that  the  lim- 
it has  been  in  fact  exceeded. 

The  contract  must  be  let  to  the  lowest  bidder,  but  there 
is  enough  in  the  record  before  us  to  raise  the  presumption 
that  the  trustees  did  their  duty.  The  records  of  towns 
are  not  held  to  the  same  strictness  as  courts  of  record. 
City  of  Covington  v,  Ludlow,  1  Mete,  295. 

The  judgments,  when  taken  in  connection  with  tM 
pleadings,  sufficiently  identify  the  property  ordered  to  be 
sold.  It  is  sufficient  if  the  petition  and  judgment  together 
identify  the  property  with  such  certainty  that  the  pur- 
chaser will  know  what  he  has  bought,  and  the  judgment 
can  be  executed  without  difficulty. 

On  the  whole  record,  we  see  no  substantial  error  to  the 
prejudice  of  appellants  as  the  pleadings  stood  when  the 
cases  were  submitted.    Judgments  affirmed. 

EiXTENDED  Opinion  by  Judge  Hobson  on  May  10,  1900.    Revebsino  in 
Each  of  the  Cases. 

Upon  a  reconsideration  of  these  cases,  our  attention 
is  called  to  some  defects  in  the  judgment  not  observed 
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on  the  original  hearing,  from  our  attention  being  direct- 
ed mainly  then  to  other  matters;  and  we  have  also  con* 
eluded  that  under  previous  decisions  of  this  court  a  judg- 
ment of  sale  should  sufficiently  identify  the  property,  with- 
out reference  to  the  pleadings  or  other  papers  filed  in  the 
action.  The  judgments  in  these  cases  simply  direct  the  sale 
of  the  property  according  to  rule  No.  40  of  the  court  below, 
without  fixing  the  time  or  terms  of  sale,  or  the  notice  to 
be  given  by  the  officer  before  selling.  A  judgment  pre. 
cisely  like  this  was  held  insufficient  in  Meyer  v.  City  of  Cov- 
ington, 45  S.  W.,  769,  where  this  court,  after  reviewing 
the  previous  cases,  said:  "There  should  be  a  sufficient  de- 
scription of  the  real  estate  ordered  to  be  sold  as  will  en- 
able the  purchaser  or  bidders  to  know  with  reasonable  cer- 
tainty what  property  was  being  offered  for  sale,  and  the 
report  of  the  commissioner  should  in  like  manner  be  suf- 
ficient, to  the  end  that  there  should  be  no  controversy  af- 
ter the  sale  as  to  what  property  was  sold  or  purchased. 
Explicit  directions  should  be  given  to  the  commissioner 
as  to  the  time,  terms,  and  place  of  sale,  in  order  that  all 
such  sales  should  be  made  as  required  by  law.  The  judg- 
ment should  be  explicit  in  regard  to  the  property  ordered 
to  be  sold,  as  well  as  to  the  time,  terms,  and  place  of 
sale,  so  that  the  commissioner  should  not  be  required  to* 
look  to  any  other  paper  or  order  for  directions.  If  the 
commissioner  should  be  allowed  to  look  to  any- 
thing other  than  the  judgment  as  his  guide,  he 
might  very  innocently  sell  property  not  adjudged  to  be 
sold,  or  sell  it  upon  terms  not  authorized  by  law.  In  other 
words,  the  judgment  should  specifically  direct  the  commis- 
sioner what  to  do,  and  not  leave  him  to  draw  his  conolu- 
sions  from  any  other  paper,  or  from  any  other  source  of  in- 
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formation."  Under  the  rule  thus  established,  the  judg- 
ments in  these  cases  are  insufficient.  The  judgments  in 
each  of  these  cases  are  therefore  reversed,  and  the  causes 
remanded  for  judgments  and  further  proceedings  not  incon- 
sistent with  this  opinion. 


Case  62— Achon  to  Ei^tfobce  Cowtbact  vo^  Sals  of  Lakd— Hat  IL 

Brown  v.  Blankenship,  &c. 

appeal  frok  magoffin  dbcuft  cobt. 

Judgment  fob  Defendants  and  Plaintiff  Appeals.    Revebsed. 

Vendob  and  Pubchaseb — ^Assignment  of  Tvsle  Bond — ^Lien  of.Veet- 
DOB — ^Failube  op  Title  Bond  to  Show  Unpaid  Pubchase  Monet — 
Acceptance  op  Additional  Secubity. 

Held:  Where  the  vendor  surrendered  the  purchaser's  note  for  the 
price,  and  accepted  in  lien  thereof  the  Joint  note  of  the  pur- 
chaser and  W.»  embracing  therein  also  the  price  of  land  sold  to 
W.,  he  waived  his  lien,  as  against  a  subsequent  purchaser  who 
took  an  assignment  of  the  title  bond,  which  failed  to  show  that 
any  part  of  the  purchase  money  remained  unpaid. 

D.  D.  SUBUETT,  Attoeney  fob  appellant. 

1.  None  of  the  pleadings  of  the  appellees  are  sufflcient  to  aathop- 

Ize  the  judgment.    Moore  v.  Moxley's  Admr.,  19  Rep.,  page  160. 

2.  If  the  pleadings  are  sufflcient  to  authorize  the  Judgment,  it  is 

erroneous,  as  the  appellee,  Blankenship  lost  the  lien  before  he 
assigned  it  away,  and  no  lien  existed  on  the  land  when  appellee 
Prater  became  the  owner  of  it.  by  his  acceptance  of  the  note  of 
Woodson  Allen  and  Hayden  Allen  for  ?1:110,  the  lien  was  lost, 
as  it  was  not  a  renewal  of  the  note  or  indebtedness  of  Hayden 
Allen  to  appellee,  but  an  entirely  new  note  executed  for  the 
accommodation  of  Blankenship.  Muir  v.  Cross,  Ac.,  10  B.  Mon., 
277;  Ducker  &  Jones  v.  Gray,  3  J.  J.  Marshall,  163;  Gaines,  Ac. 
V.  Casey,  &c.,  10  Bush.  92;  12  Bush.  101  and  287;  McBrayer  ▼. 
Collins,  18  B.  M..  664;  Taylor  v.  Ford,  1  Bush,  i6. 
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W.  H.  HOLiT,  Attobnet  fob  appellee. 

1.  This  money  is  owing  beyond  a  doubt 

2.  The  appellee  took  the  assignment  of  the  bond  with  notice  that  it 

waB  owing  and  a  lien  on  the  land. 

3.  Qrant  that  the  surrender  of  a  lien  note,  and  the  acceptancp  in 

lieu  of  it  a  note  on  a  stranger,  extinguishes  the  lien  note;  that 
is  not  this  case;  that  is  not  a  renewal. 

4.  Eividently  it  was  not  the  intention  to  waive  the  Hen  nor  was  this 

the  agreement  of  the  parties.     Taylor  v.  McMillin's  Admr.,  3  Ky., 
Law  Rep.»  465;  Bradley  v.  .Curtis,  79  Ky.  Law  Rep.,  327. 

Opinion  op  the  ooubt  by  JUtDOE  GUFFY — ^Reversing. 

The  appellant  instituted  this  action  in  the  Magoffin  Cir- 
ooit  Court  against  the  appellee  Blankensbip,  seeking  to 
obtain  a  judgment  for  a  conveyance  of  a  certain  boundary 
of  land,  or  to  recover  f700,  the  penalty  provided  for  in  the 
title  bond  sued  on;  appellant  being  the  assignee  of  Haden 
Allen,  to  whom  the  bond  was  executed.  The  bond  sued 
on  reads  as  follows:  **Bond  for  Title.  March  — ,  1893. 
1,  W.  H.  Blankenship,  bind  myself  to  make  or  cause  to  be 
made  to  Haden  Allen,  in  the  sum  of  $700,  a  good  and  suf- 
ficient deed  to  a  certain  tract  and  parcel  of  land  lying  and 
being  in  Magoffin  county,  Ky.,  on  the  waters  of  Lick  creek, 
a  tributary  stream  of  Licking  river,  beginning  on  a  biok- 
ory  on  top  of  the  hill  opposite  the  Rube  Howard  hollow; 
thence  up  the  ridge  to  the  Francis  line;  thence  down  the 
hill  to  the  branch;  thence  up  the  branch  to  the  top  of  the 
hill;  thence  down  the  ridge  to  the  beginning.  [Signed] 
W.  H.  Blankenship."  On  said  bond  is  the  following  as» 
signment:  "I  hereby  assign  the  within  benefit  of  title 
bond  to  J.  L.  Brown.  This  July  13,  1894.  [Signed]  Ha- 
den  Allen.  Attesi::  A.  P.  Atkeson."  It  is  substantially 
alleged  in  the  answer  of  Blankenship  that  he  sold  said  land 
to  said  Allen  for  the.  sum  of  f325,  and  that  Allen  paid  him 
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|165,  and  the  said  Haden  Allen,  with  his  father^  Woodson 
Allen,  executed  their  joint  note  for  the  balance  of  the  pur- 
chase money  for  the  said  land,  together  with  $900  balance 
on  the  land  sold  to  Woodson  Allen;  that  there  is  still  re- 
maining on  said  land  sold  to  Haden  Allen  f210,  which  was 
due  October  1,  1894;  that  he  indorsed  and  assigned  it  to 
Booker  Osborne,  who  assigned  it  to  W.  T.  Prater,  and  the 
same  is  due  and  payable  ,to  said  Prater  on  said  land;  that 
Prater  has  a  vendor's  lien  upon  said  land  for  said  t)urchase 
money;  that  Allen  is  an  infant  under  the  age  of  21  years, 
and  the  assignment  of  said  bond  to  plalntifif  is  not  binding 
on  the  said  Allen;  that  he  is  ready  and  willing  to  make  a 
deed  to  whom  the  court  may  direct  when  the  purchase 
money  is  paid.  He  asked  that  his  answer  may  be  made 
a  cross  petition  against  the  said  Allen,  and  that  the  court 
appoint  a  guardian  dd  litem  to  represent  said  Allen,  and 
that  he  be  required  to  answer  herein.  The  appellee  Pra- 
ter filed  his  answer  and  cross  petition,  and  was  made  a 
party.  The  substance  of  his  answer  is  that  he  is  the  holder 
of  a  note  for  |1,110,  dated  June  1,  1894,  executed  by  Wood- 
son Allen  and  Haden  Allen  to  the  appellee  Blankenship, 
who  assigned  it  to  Booker  Osborne,  who  assigned  it  to 
Prater,  by  which  the  said  Aliens  promised  to  pay  |1,110 
to  Blankenship  four  months  after  date  for  land,  but  have 
only  paid  |900  of  said  money;  that  the  note  was  executed 
for  a  certain  tract  of  land,  together  with  the  tract  de» 
scribed  in  the  petition,  and  the  1210  balance  on  said  note 
is  the  balance  of  the  purchase  price  of  the  said  land  sold 
to  the  said  Haden  Allen;  that  said  Blankenship  sold  the 
land  in  the  petition  mentioned  to  Haden  Allen  for  the  sum 

of  $ ,  for  which  the  said  Haden  Allen  paid  | ,  and 

at  the  same  time  Woodson  Allen  owed  f900  on  land  sold  to 
said  Woodson  Allen,  and  the  said  Hadenand  Woodson  Allen 
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aggregated  said  two  amownts,  and  executed  their  joint  note 
for  f  1,110,  as  aforesaid;  that  Blankenship  executed  his  ti- 
tle bond  to  each  of  said  Aliens  for  land  sold  to  each  ol 
them;  that  Woodson  Allen  has  paid  all  the  purchase  prioe 
on  the  land  he  purchased  of  Blankepship,  and  that  the  |210 
is  the  balance  of  the  purchase  price  on  the  land  Haden  Al- 
len bought  of  the  defendant.  He  made  this  answer  a  cross 
petition  against  the  Aliens,  and  prajed  judgment  against 
them  for  the  amount  claimed,  and  for  a  sale  of  the  land 
mentioned  to  pay  the  same.  He  also  filed  the  note  for  |lr 
110,  which  note  reads  as  follows:  "Four  months  after  date, 
we,  or  either  of  us,  promigie  to  pay  to  the  order  of  W.  H. 
Blankenship  |1,110,  negotiable  and  payable  in  the  Traders' 
Deposit  Bank,  Mt.  Sterling,  Ky.,  with  10  per  cent,  after  ma- 
turity; this  being  for  value  received  of  him  in  lands.  This 
June  1,  1894.  [Signed]  Woodson  Allen.  Haden  Allen.^ 
Said  note  is  indorsed:  "Cr.  by  saw  logs,  |900,  August  24, 
1894.  I  assign  the  benefit  of  the  within  note  to  Booker 
Osborne.  This  June  30,  1894.  W.  H.  Blankensliip."  And 
on  said  note  is  the  further  indorsement:  "For  value  re- 
eeived,  I  assign  the  within  note  for  the  use  and  benefit 
of  W.  T.  Prater.  July  11th,  1894.  looker  Osborne.''  The 
appellant  filed  demurrers  to  the  answers  of  Blankenship 
and  Prater,  which  were  finally  sustained.  After  which. 
Prater  and  Blankenship  amended  their  pleadings,  and  the 
demurrer  to  the  same*  as  amended  was  overruled.  It  ap- 
pears that  the  Aliens  tiled  their  separate  answers  herein 
and  the  affirmative  matter  ordered  to  stand  traversed  of 
record.  In  a  note  by  the  clerk,  it  is  stated  that  these 
answers  were  not  in  the  files.  It  further  appears  that 
the  Aliens  came  in  person  and  moved  the  court  to  permit 
them  to  withdraw  their  separate  answers  filed  herein,  to 
which  the  plaintiflP  objected,  and  it  does  not  appear  that  th3 
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court  passed  on  said  objection.  The  appellee  Blankenship 
was  permitted  to  file  an  amended  answer,  in  which,  after 
withdrawing  the  statement  that  he  sold  said  land  to  Ha- 
den  Allen  for  f375,  he  thea  stated  that  he  sold  the  twa 
Aliens  his  farm  for  |1,775,  and  then  said  Aliens  divided 
said  land,  and  Haden  Allen  took  the  land  in  controversy, 
and  Woodson  Allen  the  balance,  and  for  same  they  paid 
him  1669  in  hand,  and  for  their  accommodation  he  deliv- 
ered to  said  Haden  Allen  the  bond  fil-ed  in  this  suit,  and  ex- 
ecuted to  Woodson  Allen  the  title  bond  for  the  balance 
of  the  farm,  and,  by  Allen's  request,  took  a  note  executed 
by  Woodson  Allen  for  |900,  and-  Haden  Allen's  note  for 
|206  for  the  balance  purchase  money  on  said  farm,  and  de- 
livered back  to  them  the  two  notes  of  |900  and  |206,  and 
that  the  said  Aliens  then  executed  the  note  of  |1,110. 
He  says  that  said  Aliens  paid  to  W.  T.  Prather,  August 
24.  1894,  1900.  It  is  further  alleged  that  plaintiff  knew* 
these  faetfi  before  he  purchased  the  land,  and  that  said 
Aliens  owed  the  balance  of  |210  purchase  price  of  said 
farm  soW  to  said  Aliens.  He  also  tendered  a  deed  which, 
of  course,  .retained  a  lien  for  the  money  claimed  to  be 
due.  The  defendant  Prater  was  also  permitted  to  amend 
his  answer  and  cross  petition,  in  which  he  substantially 
makes  the  same  allegations  as  to  the  transaction  made 
by  Blankenship  in  his  amended  answer.  The  reply  of 
Brown  pleads  the  transaction  had  between  Blankenship 
and  the  Aliens  as  an  extinguishment  of  his  lien,  if  ever  he 
had  any,  on  the  land  in  controversy.  The  reply  also 
traverses  the  averment  that  he  had  any  notice  of  the 
transaction  set  up  by  Blankettiiship;  denies  that  Ailen 
owed  the  balance  of  |210  of  the  purchase  price;  denies 
Prater's  lien,  that,  at  tihe  time  he  bought  the  land  of 
Haden    Allen,    Allen    represented    to    him    that   he    had 
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paid  or  extinguished  the  note  for  purchase  money  on  the 
land  by  giving  his  father  as  security,  or  having  him  sign 
a  note  jointly,  payable  in  bank,  and  that  there  was  nq  pur- 
chase-money  lien  against  the  land;  that  Haden  Allen  pre- 
sented and  delivered  to  this  plaintiff  the  note  he  had  givon 
for  the  land  for  |206  as  purchase  money,  saying  at  the 
time  that  he  had  satisfied  the*  lien  by  the  negotiable  note 
signed  by  himself  and  father;  that  plaintiff  is  therefore 
a  purchaser  of  said  land  without  notice  of  defendant's  lien 
or  any  lien.  The  reply  to  the  answer  of  Prater  may  be 
taken  as  a  traverse  of  all  the  averrtients  therein  which 
show  any  right  to  recover  in  behalf  of  Prdter.  The  re- 
joinder of  Prater  and  of  Blankenship  may  be  considered 
a  traverse  of  the  aflBrmative  matter  contained  in  the  reply. 
The  appellees  were  afterwards  permitted  to  file  an  amend- 
ed answer,  in  whkh  it  was  substantially  alleged  that  ap- 
pellant had  notice  of  the  lien  claimed  by  Prater,  and  agreed 
to  pay  the  same,  which  was  denied  by  reply.  The  plain- 
tiff also,  by  amended  reply,  denied  that  the  said  Aliens, 
or  either  of  them,  signed  or  delivered  the  note  sued  on  by 
Prater,  and  that  neither  of  them  ever  authorissed  any  one 
to  sign  the  note  for  |1,110,  or  that  the  same  is  their  act 
or  deed.  The  court,  upon  final  hearing,  rendered  a  judg- 
ment against  the  Aliens  in  favor  of  Prater  for  |210,  with 
interest  from  October  1,  1894,  until  paid,  and  further  ad- 
judged that  Prater  has  a  vendor's  Hen  on  the  land  de- 
scribed in  the  petition.  And  from  that  judgment,  appel- 
lant prosecutes  this  appeal. 

It  is  insisted,  among  other  things,  for  appellant,  that 
taking  security  for  the  payment  of  the  Haden  Allen  note 
extinguished  the  vendor's  lien,  if  any  he  had,  on  the  land. 
It  is  al«o  insisted  that  the  pleadings  of  Prater  are  insuJQQ- 
cient;  but  it  seems  to  us  that  the  issues  were  finally  made 
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up.  The  testimony  as  to  what  occurred  between  appel- 
lant and  Haden  Allen  at  the  time  of  the  assignment  of  the 
title  .bond  in  question  is  conflicting.  There  is  no  evidence  to 
sustain  the  plea  of  appellees  that  appellant  undertook  or 
promised  to  pay  the  note  in  question.  The  circumstances 
surrounding  this  case  tend  very  strongly  to  sustain  the 
contention  of  appeltent  that  the  lien,  if  any  ever  existed, 
was  extinguished  by  the  execution  of  the  note  in  suit.  It 
is  certain  that  Blankenship  at  one  tinae  held  the  |206 
note  on  Haden  Allen  aa  balance  purchase  money  on  the 
land/  in  question,  and  that  he  surrendered  that  note,  and, 
according  to  his  own  showing,  took  a  new  note,  in  which 
was  included  the  |900  due  from  Woodson  Allen,  changed 
the  time  of  payment,  and  made  the  note  negotiable  in 
bank,  and  calling  for  10  per  cent,  interest. 

In  Gaines  v.  Casey,  10  Bush,  92,  we  quote  fom  the  syl- 
labus: "Where  the  holder  of  a  note,  secured  by  a  lien  on 
land,  accepted  in  its  stead  anather  note  executed  by  the 
debtor  with  personal  security,  the  lien  was  thereby  re- 
leased, even  though  it  was  agreed  verbally  that  it  should 
be  retained.  Ducker  v.  Gray,  3  J.  J.  Marsh.  163."  In  the 
ease  supra  it  appeared  that  E.  N.  Casey  and  Mary  Judy 
made  a  joint  purchase  of  a  house  and  lot  in  the  town  of 
Walton  for  the  sum  of  |2,000,  all  of  which  was  paid  in 
hand,  except  the  sum  of  |523,  and  for  this  amount  C^eey 
executed  to  the  vendor,  Edwards,  his  individual  note,  the 
deed  made  for  the  property  retaining  a  lien  to  secure  its 
payment.  The  note  was  sold  by  Edwards  to  Hind,  and  the 
latter  afterwards  surrendered  the  note  to  Casey,  and  took 
in  lieu  thereof  Casey's  note,  with  Mary  Judy  as  surety. 
The  court,  in  discussing  the  question,  said:  "It  is  clear 
that  Hind's  acceptance  of  the  note  of  Casey  with  surety 
released  the  lien  on  the  land,  although  there  might  have 
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been  a  verbal  agreement  at  the  time  by  whioh  this  lien 
was  to  be  retained.  The  lien,  by  the  express  provisionis 
of  the  statute,  must  be  retained  in  the  deed,  and  no  verbal 
agreement  or  writing  evidencing  its  existence  can  operate 
to  the  prejudice  or  affect  the  rights  of  third  parties." 
This  court,  in  Taylor  v.  Ford,  1  Bush,  44,  quoting  from  the 
syllabus,  said:  "In  the  sale  of  land  and  the  assignment 
and  delivery  of  the  bond  of  a  third  party  for  the  convey- 
ance thereof,  no  lien  exists  or  is  created  upon  the  land 
for  unpaid  purchase  money,  unless  the  amount  remain- 
ing unpaid  is  set  forth  in  express  term^  in  the  assignment 
of  the  bond,  or  a  lien  is  therein  expressly  retained."  The 
court,  in  discussing  the  question,  said:  "In  Anderson's 
Adm'r  v.  Wells,  6  B.  Mon.  540,  this  court  said:  ^Conced- 
ing  that  a  lien  for  the  construction  exists  in  favor  of  the 
assignor  of  a  bond  for  a  title  against  a  remote  assignee 
with  notice,  as  was  settled  by  a  majority  of  this  court  in 
the  case  of  Ligon  v.  Alexander,  7  J.  J.  Marsh.  289,  the 
lien  is  sustained  only  in  analogy  to  the  lien  which  exists 
in  favor  of  the  vendor,  who  has  conveyed  by  absolute  deed, 
and  can  be  carried  no  further.' "  It  seems  to  us  that  the 
decision  in  Gaines  v.  Casey  substantially  settles  the  law 
to  be  that  Blankenship  by  the  transaction  with  Haden 
Allen  lost  any  right  to  assert  a  lien  upon  the  land  in  con- 
troversy to  the  prejudice  of  third  parties.  It  is,  however,, 
insisted  for  appellee  that  this  court  in  Bradiley  v.  Curtis, 
79  Ky.  327,  has,  in  effect,  settled  the  rule  to  be  that  tak- 
ing personal  or  proi)erty  security  for  the  payment  of  a 
pupchase-money  note  does  not  release  the  vendor's  lien,, 
unless  such  was  the  intention  of  the  holder  of  the  note. 
It  will  be  seen  from  the  opinion  in  the  case  supra  that  the 
I  purchaser  of  the  land  was  seeking  to  hold  the  land  so 

purchased  as  a  homestead ;  and  his  contention  was  that  his 
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vendor,  Ashcraft,  had  assigned  the  note  to  Bradley,  and 
that  Bradley  had  accepted  three  notes  for  the  principal  and 
interest,  at  the  rate  of  10  per  cent.,  with  Ashcraft  as 
surety  for  Curtis,  and  took  from  them  a  mortgage  on  the 
twenty  acres  bought  by  Curtis  from  Ashcraft,  and  also 
on  nine  and  one-half  acres  belonging  to  Ashcraft,  to  se- 
cure the  payment  of  the  renewal  notes.  The  wife  of  Cur- 
tis did  not  unite  in  the  mortgage,  and  the  twenty  acres 
not  being  worth  over  |1,000,  Curtis  sought  to  hold  the 
same  as  a  homestead.  This  court  adjudged  that  this 
transaction  did  not  operate  to  release  the  vendor's  lien  on 
the  twenty  acres, — it  being  a  well-settled  rule  of  law  that 
the  assignment  of  a  note  carries  with  it  whatever  lien  ex- 
ists to  secure  its  payment.  It  is  true  that  this  court  has 
repeatedly  held  that,  as  long  as  the  purchase  money  can 
be  traced  in  th^  renewal  notes,  the  lien  is  not  extinguished 
simply  by  the  renewal  of  the  evidence  of  the  debt.  But 
this  doctrine  applies  only  to  debts  for  which  n  legal  and 
valid  lien  existed.  Section  2358,  Kentucky  Statutes,  reads 
as  follows:  "When  any  real  estate  shall  be  conveyed,  and 
the  consideration  or  any  part  thereof  remains  unpaid,  the 
grantor  shall  not  have  a  Hen  for  the  same  against  the 
bona  fide  creditors  and  purchasers,  unless  it  is  stated  in 
the  deed  what  part  of  the  consideration  remains  unpaid.^ 
It  will  be  found,  upon  examination  of  the  decision  herein- 
before referred  to.  that  as  to  third  parties  the  court  seems 
to  recognize  that  the  same  rule  as  to  liens  for  purchase 
money  should  be  applied  to  title  bonds  as  is  required  in 
respect  to  deeds,  so  far  as  liens  for  purchase  money  are 
concerned.  It  will  be  seen  that  the  title  bond  sued  on  in 
this  action  cc^ntains  no  statement  at  all  indicating  that 
any  purchase  money  remained  unpaid.  On  the  contrary, 
the  inference  would  seem  to  be  that  Blankenship  had 
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bound  himself  unconditianally  in  the  penal  sum  of  |700  to 
make  to  Allen  a  deed  to  the  land.  It  will  also  be  seen 
from  the  statute  supra  that  no  reference  is  made  as  to 
personal  notice  of  any  assumed  lien.  But,  as  Ijefore  stat- 
ed, it  does  not  at  all  satisfactorily  appear  that  appellant 
had  any  notice  of  an  asserted  lien;  but,  on  the  contrary, 
the  delivery  of  the  original  purchase  money  note  and  stipu- 
lations of  the  bond  authorized  him  to  believe  that  no  lien 
existed,  or  was  in  fact  claimed  by  any  one  to  exist,  upon 
the  land.  We  are  further  of  opinion  that  the  transactioa 
had  between  Blankenship  and  the  Aliens  extinguished  any 
lien  as  to  third  parties  that  Blankenship  held  prior  to 
the  said  transaction,  if  any  had.  For  the  reasons  indi- 
cated, the  judgment  appealed  from  is  reversed,  and  cause 
remanded,  with  directions  to  enter  a  judgment  in  favor 
of  the  appellant  for  at  conveyance  of  the  land  by  general 
warranty,  free  from  any  and  all  liens,  and  for  proceedings 
consistent  herewith. 


Case   63— Violation   or   City   Obdinaivcs^-Mat   15, 

Gtestenau  v.  Oommonwealth.  Ijs  473] 

APPEAL    FBOM    BELL    CIBCTUIT    OOUBT. 

Pbbbt  Gastenau  was  Ck)NvicTED  for  the  Violation  op  a  City  Ob- 

DINANCE,    AND   HE    APPEALS.      ReVEBSED. 

Validitt  of   City    Obdinancb — Unbeasonable    Intebfbbencb   With 
Individual  Libebty. 

Held:     A  city  ordinance  declaring  that  it  shall  be  unlawful  for  any 
woman  to  go  in  and  out  of  a  building  where  a  saloon  ie  kept  for 
the  sale  of  liquor,  or  "to  frequent,  loaf,  or  stand  around  said 
building  within  fifty  feet  thereof,"  and  providing  for  the  pun-     . 
ishm^nt  of  any  saloon  keeper  who  shall  permit  a  violation  of 
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that  provision  of  the  ordinance^  is  void,  as  being  an  unreasonable 
interference  with  individual  liberty. 

G.  W.  SAULSBERAY,  Attobnet  for  appella^nt. 

1.  The  ordinance  In  controversy  is  repugnant  to  the  Constitation, 
and  is  a  restraint  on  the  free  locomotion  of  individuals,  which 
as  a  police  power  of  the  city  has  no  authority  to  control.  40 
Am.  Reports,  page  126. 

2  Municipal  by-laws  must  be  reasonable  and  whenever  they  ap- 
pear not  to  be  so,  the  court  must  as  a  matter  of  law  declare 
them  void.  Cooley  Con.  Limitations,  star  page  200,  and  author- 
ities there  cited 

T  D.  GOODWIiN  AND  T-  G.  ANDEJRSON,  ArrosNinrs  for  Affelleb. 

This  is  a  police  regulation  in  the  interest  of  good  society,  and 
the  upbuilding  of  good  morals,  and  to  prevent  the  young  and 
unwary  girls  of  the  community  from  being  led  astray  by  the  lewd 
and  depraved,  and  the  ordinance  should  be  upheld  by  the  courts 
in  the  interest  of  Tirtue  and  morality. 

Opinion  of  the  court  by  JUDGE  GUFFY—Reversino. 

The  sole  question  presented  for  decision  is  whether 
or  not  the  following  ordinances  are  vaKd  or-  constitu- 
tional. The  appellant,  having  been  convicted  for  a  viola- 
tion thereof,  prosecuted  an  appeal  to  the  circuit  court, 
and,  the  circuit  court  having  adjudged  the  ordinances  valid, 
and  rendered  a  judgment  for  cost  against  the  appellan4:, 
he  prosecutes  an  appeal  from  so  much  of  the  judgment  as 
holds  said  ordinance  to  be  valid.  The  ordinances  read  as 
follows:  "Be  it  ordained  by  the  board  of  council  of  the 
city  of  Middlesboro,  Bell  county,  Ky.:  (1)  That  it  shall 
be  unlawful  for  any  woman  to  go  in  and  out  of  any  build- 
ing where  a  saloon  i-s  kept  offering  for  sale  any  spirituous, 
vinous  and  malt  liquors,  or  to  frequent,  loaf  or  stand 
around  said  building  within  fifty  feet  thereof.  (2)  That  it 
shall  be  unlawful  for  any  saloon  keei)er  or  his  clerk  or  em- 
ployes to  allow  or  permit  any  woman  or  women  to  come 
in  or  out  of  his  building  where  spirituous,  vinous  and  nialt 
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liquors  are  sold  or  offered  for  sale,  and  it  shall  bo  the  duty 
of  said  saloon  keeper,  clerk  or  employes  to  immediately  no- 
tify the  oflScers  that  the  first  section  of  this  ordinance  had 
been  violated,  giving  the  name  and  color  of  the  offender. 
(3)  Any  woman  violating  section  No.  1  of  this  ordinance 
shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
shall  be  fined  in  any  sum  not  less  than  f  1.00  nor  more  than  , 
110.00,  or  confined  in  the  city  jail  not  less  than  ten  days 
nor  more  th-an  thirty  days',  or  both,  at  the  discretion  of 
the  court.  (4)  Any  saloon  keeper,  clerk  or  employe  of  the 
saloon  keeper  violating  section  No.  2  of  this  ordinance 
shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
shall  be  fined  in  any  sum  not  less  than  |5.00  nor  more 
than  flO.OO  for  the  first  offense,  and  for  the  second  offense 
it  shall  be  good  grounds  for  the  revocation  of  said  saloon 
keeper's  license."  It  is  contended  for  appellee  that  the 
sole  Object  of  the  ordinance  is  to  regulate  and  control  the 
sale  of  liquors  by  reason  of  the  fact  that  very  disi'eputable,. 
low,  and  vile  women  congregate  in  and  a  boil t  saloons  and 
places  where  liquor  is  sold,  thereby  causing  affrays,  fights, 
murdfer,  and  other  crimes.  It  is  claimed  that  under  sub- 
section 27  of  section  59  of  the  Constitution  the  city  coun- 
cil had  authority  to  enact  the  ordinances  in  question.  It 
is  insisted  for  appellant  that,  in  any  event,  the  ordinance 
is  too  sweeping  in  its  nature,,  and  subjects  every  woman 
who  may  chance  to  be  walking  along  the  street  and  meet 
a  friend,  and  stop  within  fifty  feet  of  a  saloon,,  or  should 
go  into  a  hotel  where  liquor  is  sold,  to  arrest  and  pun- 
ishment. It  seems  to  us  that  the  ordinance  in  question  is 
unreasonable,  and  an  unnecessary  interference  with  in- 
dividual liberty,  and  tends  to  subject  the  vendor  of  liquors 
as  well  as  citizens  to  unreasonable  prosecutions.  If  the 
ordinance  only  included  the  person^  mentioned  in  appel- 
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lee's  bijief,  we  are  nat  prepared  to  say  that  it  would  be  in- 
valid. But  it  might  be  that  very  good  women  would,  for 
proper  and  legal  purposes,  find  it  necessary  to  go  into  a 
buliding  where  liquor  was  sold,  or  stop  for  a  reasonable 
time  within  fifty  feet  of  same;  and,  besides,  we  knaw  of 
no  rule  of  law  which,  prohibits  a  well-behaved  woman,  for 
a  lawful  purpose^  and  in  a  lawful  manner,  from  going 
into  or  near  a  saloon.  It  may  be  taken  for  granted  that 
it  is  not  often  that  such  would  be  the  case,  but  the  ordi- 
nances in  question  make  no  exceptions.  If  the  citizens 
of  Mididlesboro  choose  to  have  saloons  established  where 
liquor  is  sold,  it  follows  that  all  orderly  and  well-behaved 
persons  have  a  right  in  an  orderly  manner,  and  for  a  law- 
ful purpose,  to  visit  such  saloons.  For  the  reasons  in- 
dicated, the  judgment  appealed  from  is  reversed,  and  cause 
remanded^  with  directions  to  the  court  below  to  adjudge 
the  ordinances  in  question  invalid  and  uncbnstitutional, 
and  for  proceedings  consistent  herewith. 


GA.8B  64 — AcnoN  to  EmtoBCB  Mobtgaqb  Lien — ^Ma.t  19. 

Allen  &  Others  v.  Thompson. 

appdal  from   fayette  circuit  court. 

Judgment  for  Plaintiff  and  Defendant  Appeals.    Affirmed. 

Bills  and  Notes — Loans  bt  Ins.  Co. — Defense — Insolvency  of  Mu- 
tual Ck>. — BRIGHT  OF  Borrowing  Member  to  Set  Off  Value  of 
Policy. 

Held:  1.  The  defense  that  the  note  and  mortgage  sued  on  were  ex- 
ecuted on  the  misunderstanding  that  the  money  was  not  to  be 
collected  as  long  as  defendants  paid  the  monthly  dues  on  two 
policies  of  insurance  issued  by  the  mortgagee  on  their  lives,  and 
the  interest  accruing  on  the  loan,  is  not  good,  being  inconsistent 
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with  the  written  contract,  and  there  being  no  plea  of  fraud  or 
mlBtake. 

2.  While  the  rule  as  to  regular  insurance  companies  is  that,  where 

a  policy  has  not  matured  at  the  time  of  the  inso/lvency  of  the 
company,  the  holder  is  a  creditor,  and,  if  indebted  to  the  com- 
pany, may  set  off  against  his  indebtedness  the  value  of  his 
policy  at  the  date  of  dissqlution,  that  rule  has  no  application 
to  mutual  companies,  or  where  the  debt  constitutes  a  part  of  the 
gruaranty  fund  of  the  insurer. 

3.  A  company  which  has  no  assets,  and  no  means  of  meeting  death 

losses  except  from  a  maturity  fund  created  by  the  contributions 
of  members  for  that  purpose,  is  a  mutual  company,  though  the 
dues  are  a  sum  certain,  payable  monthly,  and  not  contingent 
upon  the  death  of  members;  and  as  the  mortuary  fund,  by  the 
terms  of  the  charter,  can  be  used  only  in  the  payment  of  death 
losses,  or  in  resisting  claims  on  the  fund,  it  is  a  guaranty  fiund, 
and  a  member  to  whom  a  loan  has  been  made  from  that  fund  can 
not,  upon  the  insolvency  of  the  company,  set  off  against  his  in- 
debtedness hfs  claim  against  the  company  on  account  of  its 
breach  of  contract  of  insurance. 

4.  As  the  society  was  not  authorized  to  lend  out  anything  on  mort- 

gage of  real  estate  except  its  mortuary  fund,  and  it  seems  to  have 
had  no  other  means  except  the  fees  for  current  expnses,  the 
court  must  assume  that  the  note  and  mortgage  on  real  estate  on 
which  its  assignee  sues  were  given  for  money  which  was  loaned 
from  that  fund. 

MORTON  ft  DARNELL  for  Appellants. 

1.  The  claim  of  a  policy  holder  in  an  insolvent  life  insurance  com- 
pany should  be  valued  as  a  death  claim,  where  from  the  age 
and  the  health  of  the  claimant  re-insurance  would  be  impossible. 
Life  Assn.  of  America  v.  Levy,  33  Ra.  Ann.,  1203;  Drake  v. 
Rollo,  3d  Biss.,  273;  Chenault  v.  Bush,  S4  Ky.,  536;  Ky.  Flour 
Go's  assignee  v.  Mer.  Nat.  Bank.  90  Ky.,  226;  Bridgeford  Trustee 
V.  Barbour,  80  Ky.,  534;  Boston  ft  Albany  R.  R.  Co.,  v.  Mercantile 
Trust  ft  Deposit  Co.  of  Baltimore,  vol.  38,  pp.  101,  102,  L,  R.  A.; 
Universal  Lile  Ins.  Co.  v.  Binford,  76  Va.,  103;  Guy  v.  Globe  Ins. 
Co.,  9th  Insurance  Law  Journal,  466;  Joyce  on  Insurance,  vol.  4, 
sec.  3596;  People  v.  Knickerbocker  Life  Ins.  Co.,  40  Hun,  N. 
Y.,  44,  also  30  Hun,  476;  Lawson's  Rights  and  Remedies  vol.  5, 
eec.  2136.  , 

J.  EJM'BRY  ALLEN  fob  Appellant. 

There  is  no  power  given  in  the  charter  to  impose  monthly  dues,  con- 
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sequently  the  company  had  no  right  to  declare  a  forfeiture  by 
reason  of  any  failure  of  Mrs.  Allen  to  pay  such  dues. 

THORNTON  &  KEER  &  J.  E.  CANTRELL  for  Appeixees. 

The  defense  was  bad  as  a  set  off  or  counter  claim  and  neither  of  the 
defendants  is  entitled  to^  recover.    Because: 

1.  It  was  a  mutual  society,  and  they  were  not  entitled  to  a  set  off 

or  counter  claim. 

2.  There  was  no  connection  between  the  first  and   second  classes 

of  appellee's  assignor. 

3.  Mrs.  Allen  had  forfeited  any  rights  she  may  have  had  by  permit- 

ting her  policy  to  lapse. 
4  The  claims  of  each  are  without  any  equity  to  sustain  them. 

5.  B.  R.  Allen  was  only  surety  on  the  note  of  his  wife,  and  could  not 

plead  a  set  off  or  counter  claim  and  could  not  recover  a  judg- 
ment without  making  the  €is8lgnor  a  party  by  cross  petition. 

6.  Policyholders,  whose  claims  had  matured  by  death,  were  prior  to 

all  other  claims. 

7.  To  allow  the  claims  of  either  would  be  an  unjust  and  inequitable 

preference. 

8.  The  funds  borrowed,  belonged   to  an   express   trust,   and   could 

not  be  diverted  from  the  purposes  for  which  they  were  held,  by 
any  one  of  the  cestui  que  trust. 

9.  "He  who  seeks  equity  must  do  equity."    Pomeroy's  Rights  ft  Rem- 

edies.  sec.  168;  Commonwealth  v.  Mutual  Life  Ins.  Co.,  112  Mass., 
116;  Carr  v.  Brown,  31  W.  N.  C,  501;  Hellier  v.  Allegheny  Co. 
Mut.  Ins.  Co.,  3  Pa.,  470;  Conigland  v.  N.  C.  Mut.  L.  Ins.  Co., 
Phil.  Eq.,  341;' Vanatav.N.  J.  Mut.  LifeIn^.Co.,31N.J  Bq.,  15; 
Walker  v.  McKay,  2  Met.,  294;  Graves  v.  McKinney.  7  Rep.,  224; 
Joyce  on  Insurance,  vol.  1,  sec.  343;  Bacon  on  Benefit  Societies, 
sec.  479. 

Opinion  oy  the  court  bt  JUDCVE  HOBSON — Affibmino. 

Appellants,  B.  R.  Allen  and  Eliza  Allen,  his  wife,  exe- 
cuted to  the  Kentucky  Grangers'  Mutual  Benefit  Society 
on  September  23,  1887,  their  note  for  |3,000,  and  secured 
it  by  a  mortgage  on  the  land  of  the  wife,  the  consideration 
of  the  note  being  a  loan  of  that  amount  by  the  ^ompatiy. 
They  paid  the  interest  on  the  note  to  September  10,  1890, 
and  on  that  day  |1,500  of  the  principal.  On  May  21,  1891, 
the  society  made  an  assignment  to  appellee,  W.  Z.  Thomj)- 
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BOn,  for  the  benefit  of  its  creditors,  anid  on  September  30, 
1891,  be  filed  this  suit  against  appellants  to  recover  the 
balance  dtie  on  the  note  and  foreclose  the  mortgage.  For 
answer  to  the  petition  they  alleged:  (1)  That  the  note 
and  mortgage  were  executed  on  the  understanding  that 
the  money  was  not  to  be  collected  as  long  as  they  paid  the 
monthly  dues  mentioned  in  two  policies  issued  by  the  so- 
ciety on  their  lives  and  the  interest  accruing  annually  on 
the  loan.  (2)  That  they  had  paid  upon  the  two  policies  of 
insurance  to  the  society  dues  to  the  amount  of  1918.40; 
that  by  its  insolvency  and  deed  of  assignment  it  had  failed 
to  carry  out  its  contract  of  insurance  as  made  in  the  poli- 
cies; and  they  therefore  prayed  a  set-oflf  against  the  note 
for  the  amount  so  paid.  (3)  That  the  policy  on  the  life' of 
appellant  B.  R.  Allen  was  for  the  full  sum  of  |2,000;  that 
at  the  time  of  the  society's  assignment  he  was  unable  to 
obtain  other  insurance  by  reason  of  age  and  infirmity,  and 
they  prayed  that  his  claim  be  treated  *as  a  death  claim,  as 
he  was  in  the  extreme  evening  of  life;  or  that,  if  they  were 
not  entitled  to  this  relief,  they  be  credited  at  least  by 
the  present  value  of  the  insurance.  The  court  below  prop- 
erly sustained  the  demurrer  to  the  first  defense,  as  there 
was  no  plea  of  fraud  or  mistake,  and  the  alleged  agree- 
ment was  inconsistent  with  the  written  contract.  He 
overruled  the  demurrer  to  the  second  and  third  pleas,  but 
on  final  hearing  gave  judgment  as  prayed  in  the  petition. 
The  proof  shows  that  the  society  is  not  only  insolvent, 
but  that  the  amount  due  by  it  on  death  losses  is  far  more 
than  its  assets  will  pay.  The  question  presented,  then,  is 
whether,  upon  the  insolvency  of  the  company,  appellants 
should  be  allowed  to  set  off  against  their  note  their  claim 
against  the  society  for  its  breach  of  its  contract  of  insur- 
ance by  its  insolvency  and  assignment.    The  rule  seems  to 
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be  well  settled  that,  where  policies  have  not  become  pay- 
able at  the  time  of  the  insolvency  of  the  society,  the  holder 
of  an  unmatured  policy  is  a  creditor,  afid  entitled  to  share 
with  the  other  creditors  in  the  assets,  the  amount  of  his 
claim  being  the  value  of  the  policy  destroyed  at  the  date  of 
the  dissolution  of  the  company;  and  where  he  is  indebted 
to  the  company  a  set-off  will  be  allowed  him  on  his  debt 
to  the  extent  of  his  claim.  But,  while  this  is  the  general 
rule  as  to  regular  insuf  ance^  companies,  it  is  not  applied 
in  mutual  companies,  or  where  the  debt  constitutes  a  part 
of  a  guaranty  fund  of  the  insurer.  Bee  note  to  Boston 
&  A.  B.  Co.  V.  Mercantile  Trust  &  Safe-Deposit  Co.  (Md. 
38  L.  B.  A.,  97  (s.  c.  34  Atl.  778),  where  the  cases  are  fully 
collected.  The  decision  of  tWs  case,  therefore,  must  turn 
on  the  character  of  the  company  and  the  nature  of  the  fund 
which  appellants  borrowed. 

The  Kentucky  Grangers'  Mutual  Benefit  Society  was  in- 
corporated by  an  act  of  the  liegislature  in  the  year  1874. 
As  originally  constituted  it  was  strictly  a  mutual  compa- 
nay,  which  made  assessments  upon  its  members  whenever 
a  death  occurred,  and  paid  the  amiount  realized  from  the 
assessment  to  the  beneficiaries  of  the  deceased  member. 
By  the  act  of  February  2,  1888  (1  Acts  188788,  p.  231),  the 
name  of  the  society  was  changed  by  striking  out  the  word 
'^Grangers,"  so  as  to  make  it  read,  the  "Kentucky  Mutual 
Benefit  Society."  By  this  ac?t  it  was  empowered  to  add 
to  its  business  a  department  to  be  known  as  "members  of 
the  second  class,"  and  to  prescribe  the  membership  fees 
and  annual  dues  to  be  paid  by  such  members.  In  the  de- 
partment of  the  second  class  it  was  prescribed  that  there 
should  be  two  distinct  funds,  one  to  be  called  the  "expense 
fund"  and  the  other  the  ''mortuary  fund,"  and  that  the 
contributions  which  should  be  paid  by  members  of  this 
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class  for  the  purpose  of  paying  death  losses  should  be 
based  upon  the  American  Experience  Tables  of  Mortality, 
with  such  additions  to  cover  cost  of  collection  and  other 
necessary  charges  and  expenses  as  should  be  deemed  nec- 
essary. The  act  then  provides  as  follows:  "The  time  and 
manner  of  paying  such  contributions  and  the  amount  there- 
of shall  be  provided  in  the  by-laws  of  the  society;  and  said 
mortuary  fund  less  the  cost  of  collection  or  other  necessary 
expenses  shall  be  invested  in  State,  county,  or  city  bonds 
or  bank  stock,  or  loaned  on  good  real  estate  security,  and 
until  so  invested  it  shall  be  deposited  in  some 
bank,  to  be  used  only  in  the  payment  or  set- 
tlement of  death  claims,  or  in  compromising  or  settling 
any  claim  that  may  arise  against  such  fund  or  to  pay  any 
cost  or  fees  incurred  by  the  society  in  resisting  payment 
of  such  claims  on  said  fund  as  the  society  may  deem  unjust 
or  improper  to  be  paid."  The  act  also  required  the  business 
of  the  first  and  second  classes  to  be  kept  separate  and  dis- 
tinct, and  provided  that  neither  class  should  be  in  any  wise 
responsible  for  the  obligations  of  the  other  class.  Under 
this  Act  the  two  policies  to  appellant,  B.  R.  Allen  and  wife, 
were  issued,  by  which  the  society  agreed  to  pay  at  the 
death  of  the  person  insured  the  sum  of  f  2,000,  provided  the 
monthly  dues  were  regularly  paid.  These  monthly  dues 
were  a  sum  certain,  payable  every  month,  and  not  contin- 
gent in  any  way  upon  the  death  of  members,  as  under  the 
old  policy.  Still  the  company  had  no  assets  and  no  means 
of  meeting  this  obligation,  except  from  the  mortuary  fund 
above  referred  to.  Every  member  who  took  a  policy  was 
compelled  to  know  that  his  only  reliance  for  the  payment 
of  his  policy  in  case  of  his  death  was  the  collection  of  the 
dues  of  the  members.    It  was,  therefore,  strictly  a  mutual 
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companj,  and  for  this  reason  the  funds  of  the  two  classes 
were  required  to  be  kept  separate,  so  that  no  part  of  the 
funds  of  one  class  should  be  used  to  pay  the  losses  of  the 
other.  Besides,  the  moi'tuary  fund,  by  the  terms  of  the  char- 
ter, could  be  used  only  in  payment  of  death  claims  or  in 
resisting  claims  on  the  fund.  It  was  thus  a  guaranty 
fund  for  the  payment  of  death  lossess,  and  can  not  be  ap- 
propriated to  any  other  obligation  so  as  to  leave  them  un- 
paid. Thfere  being  more  death  losses  due  by  the  society 
than  its  assets  will  pay,  no  part  of  the  mortuary  fund  can 
be  used  to  satisfy  the  claim  of  appellants  against  the  so- 
ciety for  its  breach  of  its  contract  of  insurance  on  their 
lives,  for  to  do  this  would  be  to  divert  the  mortuary  fund 
from  the  purposes  to  which  it  was  dedicated  by  thfe  char- 
ter; and  from  the  »very  nature  of  the  undertasing  every 
one  must  have  understood  that  death  claims  would  be  paid 
out  of  the  mortuary  fund  so  long  as  there  was  anything  of 
it,  and  that  the  members  who  survived  would  have  to  bear 
the  loss  if,  by  reason  of  the  insolvency  of  the  society,  the 
scheme  failed.  The  society  was  not  authorized  to  lend  out 
any  thing  on  mortgage  of  real  estate  except  its  mortuary 
fund,  and  it  seems  to  have  had  no  other  means  except  the 
fees  for  current  expenses.  We  must,  therefore,  assume 
that  the  note  and  mortgage  on  real  estate  in  this  case  were 
given  for  money  which  was  loaned  from  this  fund.  While 
a  loss  has  fallen  upon  appellants,  the  same  loss  has  fallen 
upon  the  other  surviving  members  of  the  society,  and  it 
would  be  not  only  inequitable,  but  clearly  contrary  to  the 
letter  as  well  as  the  spirit  of  the  charter,  to  allow  them 
to  retain  the  money  lent  them  to  the  prejudice  of  the  out- 
stainding  death  claims.    Judgment  affirmed. 
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Case  65 — ^AcnoM  to  Enfobce  a  Mobtgage  Lien — May  16. 

Eiohie  v.  Oralle,  &c. 

appeal  from  jeffebson  cirouit  coubt,  common  pleas  division. 

Judgment  for  Plaintiffs,  Lee  Cralle  and  others.  Defendant  Ap- 
PBAiLS.    Reversed. 

Bills  and  Notes— Estoppel  to  I'lead  want  of  .  Consideration- 
Coupon  Bonds  Executed  to  Private  Corporation — Instruments 
on  footing  of  Bills  of  Exchange. 

Held:  1.  While  one  who  lends  his  credit  to  another  in  the  form  of 
a  coupon  hond  to  be  sold  to  raise  funds  is  estopped,  as  against  an 
assignee  of  the  bond,  to  set  up  a  failure  or  want  of  consideration, 
the  assignee  can  not  avail  himself  of  the  estoppel  unless  he 
pleads  it  by  reply;  a  demurrer  to  the  answer  not  being  sufficient. 

2.  The  recital  in  a  mortgage  that  the  mortgagors  have  borrowed 

the  amount  of  the  mortgage  bonds  does  not  estop  them,  even 
against  an  assignee  of  the  bonds  and  mortgage,  from  showing 
that  the  money  was  not  in  fact  paid. 

3.  Coupon  bonds  executed  to  a  private  corporation  for  money  loaned. 

and  payable  to  bearer,  are  mere  promissory  notes,  within  the 
meaning  of  Kentucky  Statutes,  section  483,  and,  not  being  pay- 
able at  a  bank  or  discounted  by  a  bank  as  provided  by  that  sec- 
tion, are  not  placed  upon  the  footing  ot  bills  of  exchange,  so 
as  to  cut  off  defenses. 

4.  Kentucky  Statutes,  sec.  474,  providing  that  "all  bonds,  bills  or 

notes  for  money  or  property  shall  be  assignable  so  as  to  vest  the 
right  of  action  in  the  assignee;  but  except  in  case  of  bills  of  ex- 
change not  to  impair  the  right  to  any  defense,"  that  the  defend- 
ant might  have  used  against  the  original  obligee,  is  not  restrict- 
ed In  its  application  to  such  instruments  as  were  not  assignable, 
at  common  law,  so  as  to  vest  a  right  of  action  in  the  assignee, 
and  does  not  therefore,  leave  all  bonds,  bills,  or  notes  which 
were  negotiable  at  common  law  just  as  they  stood  before  it  was 
enacted,  in  view  of  the  facts  that  Id.  sec.  483,  provides  the  only 
way  In  which  promissory  notes  may  be  placed  upon  the  footing; 
of  bills  of  exchange. 

0.  A.  wEHLE  Attorney  for  Appellant. 

1.  The  maker  of  a  note  which  has  not  been  placed  on  the  footing  of 

a  bill  of  exchange,  may  plead  against  the  assignee  or  holder,  any 
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defense,  set-off,  or  counter  claim,  which  he  may  have  against  the 
payee,  provided  it  arose  before  the  maker  received  knowledge 
of  the  assignment  Chiles  v.  Com.,  3  Mar.,  2Z1;  Walker  v.  Mo- 
Kay,  2  Met,  294. 
2.  In  Kentucky  a  promissory  note  payable  to  bearer  is  not  put  on  the 
footing  of  a  bill  of  exchange,  unless  it  is  made  payable  at  a 
bank  in  Kentucky  and  discounted  by  a  bank  in  this  State. 

ta)  The  question  is  new  in  Kentucky,  for  Greenville  v.  Hay- 
don.  78  Ky.,  340.  and  Bainbridge  v.  Louisville,  288,  turn  on  other 
points. 

(b)  In  England,  prior  to  the  statute  of  3  and  4  Anne,  notes 
payable  to  bearer  were  not  commercial  paper.  Potter  v.  Pearson, 
2  Rayn,  759;  Burton  v.  Souter,  2  Rayn,  774;  Clarke  v.  Martin,  lb.. 
757;  Horton  v.  Coggs,  3  Leyinz,  299. 

(c)  In  Virginia  the  statute  of  Anne  was  never  adopted,  and 
notes  were  only  treated  as  negotiable  as  far  as  the  Virginia 
statute  made  them  so.  Caton  v.  Lenox,  5  Rand,  41;  Davis  v. 
Miller,  14  Gratt,  18r. 

(d)  In  Kentucky  the  history  of  notes  is  the  same  as  in  Vir> 
ginla. 

(e)  The  view  expressed  by  Judge  Barr  in  the  Mercer  County 
Bond  Case,  that  bonds  payable  to  bearer  are  not  subject  to  de- 
fenses on  account  of  section  6  of  the  chapter  of  the  statute  on 
contracts,  is  directly  in  conflict  with  the  Virginia  decisions  under 
the  same  statute,  which  held  that  that  statute  did  not  make  any- 
thing negotiable  which  was  not  so  before.  Roane  v.  Rose,  2 
Wash.,  248;  Davis  v.  Miller.  14  Gratt.  13. 

(f)  Municipal  bonds  payable  to  bearer  issued  under  special 
statutes  for  public  purposes,  stand  on  a  different  footing  and  are 
recognized  as  commercial.  County  of  Mercer  v.  Hackett.  1  Wall., 
83. 

8.  If  there  are  any  grounds  of  estoppel  against  the  maker  of  such  a 
note  they  must  be  pleaded  by  reply. 

(a)  So  where  the  notes  were  delivered  to  the  payee  to  raise 
money  on  them,  as  in  Gano  v.  Finnell,  13  B.  Mon.,  392;  Bar- 
baroux  v.  Barker.  4  Met.,  49. 

(b)  So  where  the  negligence  of  the  maker  In  entrusting  the 
paper  to  the  payee  is  relied  on.  in  which  case  the  holder  ought 
to  allege  the  negligence  of  the  maker  and  his  own  diligence. 
New  York  Iron  Mine  v.  Negaunsee  Bank.  39  Mich.,  ftSO;  Ger- 
manla  S.  V.  ft  T.  Co.  v.  Boynton.  71  F.  R..  797;  Mercer  County 
V.  Provident  Life  ft  Trust  Co.,  72  F.  R.,  797. 

(c)  The  ground  of  estoppel  that  the  maker  ought  to  lose, 
because  he  has  put  the  indicia  of  ownership  in  the  hands  of  the 
person  who  has  committed  the  fraud,  (McNeil  v.  10  Nat  Bank. 
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46  N.  Y..  325).  does  not  apply  between  mak^r  and  holder,  but 
only  between  the  real  owner  of  the  paper  and  the  holder  who 
has  gotten  possession  from  the  person  who  has  obtained  it  by 
ffaud  or  theft.    Rapps  v.  Gottlieb,  142  N.  Y.,  164. 

PHBfLPS  ft  THUM  and  W.  W.  THTJM  for  Appellee,  Mabtin  Beck. 

• 

1.  The  appellant,  Richie,  is  estopped  to  deny  the  validity  of  these 

bonds  or  to  plead  a  setoff  or  counter  claim  against  them,  be- 
cause it  is  manifest  from  the  pleadings  that  he  gaye  the  bonds 
to  the  title  company  for  the  express  purpose  of  paying  the  for- 
mer liens,  and  without  any  limitation  as  to  how  it  should  be 
done,  and  he  knew  that  they  were  to  be  used  by  putting  them 
into  the  hands  of  innocent  persons,  in  such  a  way  as  to  enable 
the  title  company,  his  agent,  to  relieve  him  from  prior  incum- 
brances. 

2.  We  think  a  demurrer  to  Richie's  answer,  the  proper  way  in  which 

the  question  of  estoppel  can  be  raised.  The  answer  as  amended, 
admits  in  so  many  words,  that  Richie  executed  the  bonds  in  the 
manner  and  form  shown  in  the  petition  and  shown  by  the  bonds 
themselves,  for  the  express  purpose  of  enabling  the  German 
American  Title  Company  to  raise  money  and  pay  off  the  prior 
incumbrances.  U.  S.  School  Fur.  Co.  v.  Board  of  Ed.  of  Owens- 
boro,  18  Ky.  Law  Rep.,  948;  Sou.  Pac.  Ry.  Co.  v.  Duncan,  16 
Ky.  Law  Rep.,  119;  Phoenix  Ins.  Co.  v.  Spiers  &  Thomas,  10  Ky. 
Law  Rep..  245;  Greenley  v.  Brooks.  13  Ky.  Law  Rep.,  207,  298; 
Hill  Admx.  V.  Nat  Trust  Co..  100  Pa.  St.,  page  1;  Schimmelpenlch 
V.  Bayard,  1  Peters,  264;  Mutual  Life  Ins.  Co.  v.  Cooper.  3  I^ed. 
Rep.,  881;  Russ  v.  Telfauer,  57  Fed.  Rep.,  973;  McMuUln  v. 
Richie,  64  Fed.  Rep.,  253;  Gidder  ft  Joy  A^'arnish  Co.  v.  Interstate 
Nat.  Bank.  69  Fed.  Rep..  912;  Catholic  Bishop  of  Chicago  v. 
Troupe,  61  111.  App.,  641;  Powers  v.  Harris.  98  Ala..  410;  Jones 
v.  Phelps,  33  Ark..  465;  Winter  v.  Hart,  39  Conn..  16;  Pool  v. 
Lewis.  41  Ga..  162;  Roberts  v.  Davis,  72  Ga..  819;  Osborne  v. 
Elder,  65  Ga.,  360;  Miles  v.  Life,  60  la.,  168;  Stewart  v.  Mun- 
ford,  91  111..  58;  Babbitt  v.  Shryer,  70  Ind..  513;  Alexander  v.  . 
Ellison,  79  Ky.,  148;  Kirk  v.  Hamilton.  162  U.  S.,  68;  Pickard  v. 
Sears,  6  Ad.  El.,  469;  Henry  v.  Miller,  94  N.  Y.,  64;  Cowles  v. 
Chandler,  33  Ohio  St.,  178;  51  N.  Y.,  287;  60  N.  Y..  73;  80  U.  C, 
231;  93  Pa.  St.,  214;  23  Minn.,  256;  Gaines  v.  Deposit  Bank, 
(Ky.).  39  S.  W.,  456;  L.  Am.  Leading  Cases,  568;  Story  on 
Agency,  Star  page  127,  Note  2;  Daylight  Burner  Co.  v.  Odlln, 
51  N.  H..  56;  Schleicher  v.  Armstrong.  32  S.  W.  Rep..  327;  Har- 
rison V.  Kansas  City  R.  R.,  50  Mo.  App.,  332;  Butler  v.  Maples, 
9  Wall,  766;  Jacobson  v.  Poindexter.  42  Ark.,  97;  A.  G.  Rhodes 
Furn.  Co.  v.  Weedon,  19  So.,  318;  Boss  v.  Atchison;  Whaley  v. 
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Duncan.  25  S.'E.,  (S.  C),  54;  First  Nat.  Bank  v.  Compo.  Board 
Mfg.  Co.,  es  N.  W..  7ai;  Johnson  v.  Milwaukee  Ac.  Co.,  64  N. 
W.,  1100;  Abernathy  v.  Nelson,  6  Ky.  Law  Rep.,  651;  Taylor  v. 
Craig,  2  J.  J.  Marshall,  99;  Crabtree  v.  Atchison,  91  Ky.;  Gano 
Y,  Finnell,  13  B.  Mon.,  390;  Schuj'ler  v.  N.  Y.  &  N.  H.  R.  R..  34 
N?  Y.;  Williams  v.  Fletcher.  129  111.,  3»52;  McNlel  v.  Mauk,  46 
N.  Y.,  326;  Ward  v.  North.  Bank  of  Ky.,  14  B.  Mon.,  283;  Smith 
V.  Moberly,  10  B.  Mon..  270;  Herman  on  Estoppel,  sees.  1077  and 
908;  Hall  v.  Smith,  14  Bush.  604;  Allen  v.  Sykes,  5  J.  J.  Marshall-. 
©14;  Hall  v.  Bank,  5  Dana,  258;  Bell  v.  Olfutt,  10  Bush,  632; 
Commonwealth  v.  Hawkins,  7  Ky.  Law  Rep.,  238;  Deweese  v. 
Relnhardt,  U.  S.  Sup.  Court,  opinion  filed  March  15,  1897,  402. 

DODD  ft  DODD.Attobneys  fob  Appellee,  Richard  Curban. 

1.  Section  483,  Kentucky  Statutes,  fixes  unalterably  what  is  negotia- 
ble paper  in  Kentucky,  and  we  think  it  entirely  clear  that  a  bond 
payable  to  bearer,  and  not  negotiable  at  a  bank  in  this  State, 
and  actually  discounted,  is  not  negotiable  paper  in  Kentucky. 
Prather  v.  Welsslnger,  10  Bush,  117;  Sec.  474  Kentucky  Statutes; 
Gano  V.  Finnell,  13  B.  Mon.,  890;  Barbaroux  v.  Barker,  4  Met.,  49. 

0.  H.  STRATTON  Attorney  for  Appellee,  Cralle  and  Bowser. 

1.  The  record  fails  to  show  that  appellant,  Richie,  discharged  his 

duty  as  attorney  for  the  German  Am.  Title  Co.,  In  respect  to  his 
own  loan  isind  his  own  property,  but  it  does  show  that  he  floated 
his  own  bonds  for  $5,000,  that  his  property,  mortgaged  to  secure 
their  payment,  was  Incumbered  by  a  prior  vendor's  lien  of  $2,500; 
that  he  had  actual  knowledge  of  that  incumbrance  and  that  the 
mortgaged  property  brought  $5,000  at  the  judicial  sale. 

2.  Section  474,  Kentucky  Statutes,  is  pertinent,  and  In  connection 

with  section  376,  Civil  Code,  are  applicable  and  conclusive  to 
sustain  the  personal  judgments  In  the  court  below,  upon  the  face 
of  the  record.  Chambers  v.  Keene,  1  Met,  289;  Alexander  v. 
Ellison.  79  Ky.,  148;  Prather  v.  Welsslnger,  10  Bush,  117; 
Garrett  v.  Jeffrey,  10  Bush,  413;  Clay  v.  McClanahan,  5  B.  Mon.. 
341;  Smith  v.  Stone,  17  B.  Mon.,  168;  IS  B.  Monroe.  833;  1  Du- 
vall,  186,  &c. 

Opinion  of  the  court  by  JUDGE  HOBSON— Reversing. 

On  February  10,  1896,  appellant,  Charles  G.  Richie, 
and  wife  executed  to  the  German-American  Title  Company 
ten  bond«,  payable  to  it,  or  bearer,  with  coupons  attached, 
each  for  the  sum  of  foOO,  with  interest  from  date,  payable 
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semi-annually,  and  due  in  one,  two,  and  three  years.  To 
secure  these  bonds,  they  signed  and  delivered  to  it  a 
mortgage  on  certain  real  estate  in  Louisville,  Ky.  The 
German-American  Title  Company  sold  and  assigned  tte 
bonds  to  appellees,  who  filed  this  suit  to  recover  upon 
them  and  foreclose  the  mortgage.  The  appellant,  Richie, 
filed  an  answer,  in  which  he  alleged  that  at  the  time  the 
bonds  and  mortgage  were  executed  there  was  a  vendor's 
lien  on  the  property  to  one  W.  S.  Irwin  for  the  sum  of 
|2,500;  that  the  German- American  Title  Company  agreed 
to  lend  him  |5,000;  that  he  executed  to  it  the  bonds  and 
mortgage  therefor,  and  it  agreed  to  pay  off  the  prior  in- 
cumbra<nce  out  of  the  |5,000,  and  retained  that  amount 
in  its  hands  for  that  purpose,  but  had  not  paid  any  part 
of  it.  He  also  alleged  that  the  company  was  indebted  to 
him  for  legal  services,  and  for  money  loaned  and  money 
paid  for  it  by  him,  amounting  in  all  to  much  more  than 
the  mortgage  debt;  that  all  this  indebtedness  arose  be- 
fore he  had  notice  of  the  assignment  of  the  bond«;  and  he 
pleaded  the  several  sums  as  a  set-off  against  any  recovery 
on  the  bonds.  .The  court  sustained  a  demurrer  to  this 
answer,  and,  he  declining  to  plead  further,  judgment  was 
entered  in  favor  of  appellees,  from  whichihe  prosecutes  this 
a/ppeal. 

The  answer  presented  an  undoubtedly  good  defense 
against  the  bonds,  if  in  the  hands  of  the  German-American 
Title  Company;  hut,  the  appellees  being  purchasers  for 
value  and  without  notice,  it  is  urged  that  the  defense  is 
not  good  against  them,  for  the  reason  that  the  bonds  are 
negotiable,  being  payable  to  bearer,  and  the  purchasers 
took  then  free  of  any  defenses  which  the  maker  mf^ht 
have  as  against  the  original  payee.  It  is  also  urged  that 
Richie  executed  the  bonds  to  the  German-American  Ti- 
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tie  Company  for  the  purpose  of  its  selling  them  and  raisiuj; 
money  on  thfem,  and  that,  appellees  having  purchased  them 
when  sold  according  to  this  purpose  and  plan,  he  is  estop- 
ped to  question  their  validity  in  the  hands  of  innocent 
purchasers,  or  to  set  up  any  defense  against  their  payment. 
It  is  welKsettled  that  one  who  lends  his  credit  to  another, 
in  the  form  of  a  note  to  be  sold  to  raise  funds,  can  not, 
against  the  assignee  of  the  note,  set  up  a  want  or  a  fail- 
ure of  consideration.  Gano  v.  Finnell,  13  B.  Mon.,  390; 
Barbaroux  v.  Barker,  4  Mete,  49.  But  the  fact  that  the 
mortgage  recites  that  the  first  parties  have  borrowed 
f5,000,  does  not  estop  them  from  showing  that  the  money 
was  not  in  fact  paid.  The  rule  is  well  settled  that  an  es- 
toppel must  be  pleaded.  This  rule  applies  to  an  estoppel 
in  pais  as  well  as  estoppel  by  deed.  The  answer  of 
Richie  does  not  disclose  sufficient  facts  to  raise  the  estop- 
pel relied  on,  and  the  defense  not  be  made  by  demur- 
rer. 

^  This  leaves  us  to  consider  only  the  first  ground,  and  on 
this  we  have  been  furnished  a  very  elaborate  opinion  by 
one  of  the  judges  of  the  court  below,  which  we  have  read 
with  great  interest;  holding  that  at  common  law,  priot*  to 
the  statute  of  Anne,  notes  payable  to  order  or  to  bear- 
er, in  the  hands  of  an  innocent  holder  for  value,  were  free 
from  equities  or  defenses  which  the  maker  might  have 
against  the  original  payee.  We  do  not  deem  it  necessary 
to  determine  what  the  original  rule  of  the  common  law 
was,  although  we  would  have  much  hesitation  in  over- 
ruling the  judgment  of  Lord  Holt  and  his  learned  asso- 
ciates on  the  subject.  But,  in  our  judgment,  the  question 
in  this  State  is  settled  by  statute.  Section  483,  ^Kentucky 
Statutes,  provides  as  follows:  "Promissory  notes  payable 
and  negotiable  at  any  bank  incorporated  under  any  law  of 


Digitized  by 


Google 


Vol.  108] APRIL  TERM,  1900.  489 

Richie  v.  Cralle,'&c. 

this  Common'wealth  or  organized  in  this  Commonwealth 
Qi^dfer  any  law  of  the  United  States,  which  shall  be  en- 
dorsed to  and  discounted  bj  the  bank  at  which  the  same 
is  payable,  or  by  any  other  of  the  banks  in  this  Common- 
wealth as  above  specified,  shall  be  and  they  are  hereby 
placed  on  the  same  footing  as  Idreign  bills  of  exchange." 
The  bonds  sued  on  in  this  case  are  promissory  notes,  with- 
in the  meaning  of  this  section.  They  have  not  been  In- 
dorsed to  or  discounted  by  any  bank,  they  are  not  payable 
at  a  bank,  and  under  this  section  they  do  not  stand  on 
the*  footing  of  bills  of  exchange.  It  has  been  held  by  this 
court  in  a  number  of  cases  that  a  promissory  note  can 
only  be  put  upon  the  footing  of  a  bill  of  exchange  in  the 
manner  pointed  out  in  this  section.  Section  474,  Kentucky 
Statutes,  also  provides:  "All  bonds,  bills  or  notes  for 
money  or  property  shall  be  assignable,  so  as  to  vest  the 
right  of  action  in  the  assignee;  but  except  in  case  of 
bills  of  exchange  not  to  impair  the  right  to  any  defense, 
discount  or  oflf-set  that  the  defendant  has  and  might  have 
used  against  the  original  obligee  or  any  intermediate  as- 
signor before  notice  of  the  assignment."  It  is  said  that 
this  section  applies  only  to  such  bonds,  bills,  or  notes  as 
were  not  assignable  at  comnM)n  law  so  as  to  vest  a  right 
of  action  in  the  assignee,  and  that  it  leaves  all  bonds,  bills, 
or  notes  which  at  common  law  were  negotiabW  just  as 
they  stood  before  it  was  passed.  It  seems  to  us  that  the 
language  of  the  section  leaves  no  room  for  this  construc- 
tion. If  this  was  the  meaning  of  the  section,  then  it 
would  not  refer  to  bills  of  exchange;  and  if  the  makers 
of  the  section  had  not  had  in  mind^  all  bills  and  notes,  in- 
cluding bills  of  exchangje,  there  would  have  been  no  reason 
for  excepting  bills  of  exchange  out  of  the  operation  of  the 
last  clause  of  the  section.    It  seems  to  us  that  the  onlv  rea- 
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sonable  construction  of  the  language  used  is  that  the  first 
clause  includes  all  bonds,  bills,  or  noies,  and  the  second 
all  except  bills  of  exchange,  or  paper  put  upon  the  foot- 
ing of  bills  of  exchange.  The  word  "assignable,"  in  the 
first  clause,  is  used  in  the  sense  of  "transferable"  or  "ne- 
gotiable." The  ordinary'  meaning  of  the  word  "assign" 
is  to  make  or  to  set  over  to  another;  to  transfer  to  or  vest 
in  another.  See  Bouv.  Diet;  Webst.  Diet.  Whether  the 
assignee  takes  the  paper  by  a  written  indorsement  on  the 
back,  or  by  mere  delivery,  in  any  event,  except  in  case 
of  a  bill  of  exchange,  his  right  of  action  is  without  prej- 
udice to  any  defense,  discount,  or  offset  that  the  maker 
had  or  might  have  used  against  the  original  obligee.  To 
hold  otherwise  would  be  to  place  notes  payable  to  bearer 
or  order  on  the  footing  of  a  bill  of  exchange,  although 
not  discounted  by  a  bank,  contrary  to  the  express  terms 
of  the  statute  above  quoted.  When  the  Legiskiture  pro- 
vided how  a  note  could  be  placed  on  the  footing  of  a  bill 
of  exchange,  and  that  all  notes  or  bonds  might  be  trans- 
ferred, but  not  so  as  to  affect  any  equities  the  maker  might 
have  against  the  transferor,  except  in  cases  of  bills  of  ex- 
change, the  statute  must  be  regarded  as  a  regulation  of 
the  subject.  This  has  been  the  uniform  view  of  this 
court.  In  Campbell's  Ex'r  v.  Bank,  10  Bush,  152^  the  note 
was  payable  to  William  Campbell  or  order,  but  not  at  an 
incorporated  bank;  and,  although  it  was  in  the  hands  of 
a  bona  fide  holder,  it  was  held  that  the  paper  was  governed 
by  the  statute  above  referred  to,  and  did  not  stand  on 
the  footing  of  a  bill  of  exchange.  In  the  previous  case  of 
Prather  v.  Welssiger,  10  Bush,  117,  a  note  payable  to  or- 
der, in  the  hands  of  a  bona  fi^e  purchaser  for  value,  was 
held  subject  to  the  equities  existing  between  the  original 
parties.    Among  other  things  the  court  said?    "It   was 
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for  a  long  time  a  mooted  question  whether,  at  common 
Jaw,  promissory  notes  were  negotiable  or  not;  and  to  settle 
it  the  statute  of  Anme  was  enacted,  making  such  paper 
negotiable,  and  subject,  like  inland  bills  of  exchange,  to 
the  law  merchant.  The  Kentucky  Statutes  of  assignments 
does  not  go  so  far,  and  such  notes  have  never  been  held 
or  treated  in  this  State  as  commercial  paper,  or  used,  like 
bills  of  exchange,  as  a  circulating  medium  in  mercantile 
or  commercial  transactions."  The  doctrine  of  tjiese  cases 
was  recognized  in  Payne  v.  Bank,  10  Bush,  176,  and  in  a 
nirtnber  of  subsequent  decisons.  If  our  judgment  inclined 
now  to  the  other  construction  of  the  statute,  we  would  not 
feel  at  liberty,  under  the  doctriiie  of  skire  decisis,  to  set 
aside  a  rule  so  long  recognized  by  both  the  bench  and  bar 
of  the  State.  In  Insurance  Co.  v.  Hoffman  (Ky.)  50  S.  W., 
979,  bonds  just  like  those  involved  in  this  case  were  held 
subject,  in  the  hands  of  a  bona  fide  purchaser,  to  existing 
equities,  before  notice  of  the  assignment,  and  the  same 
rule  has  been  applied  since  by  this  court.  Schnabel  v. 
Title  Co.,  53  S.  W.,  1031.  The  case  of  Title  Co.  v.  English 
(Ky.)  50  S.  W.,  968,  involved  only  the  question  whether 
a  past-due  coupon  bore  interest.  There  was  no  ques-tion 
in  the  case  whether  such  paper  was  negotiable,  so  as  to 
cut  off  defenses  that  the  maker  might  have  to  it;  for  it  is 
well  settled  that  a  past-due  coupon,  even  of  a  negotiable 
bond,  is,  in  the  hands  of  a  purchaser,  subject  to  all  equi- 
ties. Greenwell  v.  Haydon,  78  Ky.,  332.  The  question, 
therefore,  before  us  in  this  case,  did  not  arise  in  that  case, 
and  could  not  be  considered.  The  language  of  the  court 
there  refers  to  the  question  that  was  before  the  court. 
Bonds  issued  by  municipalities  or  corporations,  under  stat- 
utory authority,  for  sale  in  a  distant  market,  stand  upon 
peculiar  grou-nds,  which  do  not  apply  to  the  paper  in  qnea- 
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tioD.  To  extend  the  rule  applied  to  municipal  bonds,  or 
those  issbed  by  corporations,  by  statutory  authority,  for 
sale  to  raise  money,  and  make  Jt  include,  also,  bonds  sach 
as  those  in  controversy,  would  be  to  deny  to  the  statute 
the  fair  and  just  effect  of  its  express  terms.  The  judg- 
ment of  the  court  below  is  therefore  reversed,  and  the 
cause  remanded,  with  directions  to  overrule  the  demur- 
rer to  the  answer,  and  for  further  proceedings  not  incoo- 
aistent  wi^h  this  opinion. 


Case  66— AcnoK  for  Mai^damus — BIat  16. 


^'' 


Mosley  v.  Stx)ne,  Auditor. 


APPEAL   FBOM   FBANKUN   CIRCUIT   COURT. 


Judgment  rim  Defendant  and  Plaintiff  Appeaijs.    Reversed. 

Rbwards — ^Killing  of  F^jgitive  in  making  Arresi>— Failure  to  Db* 
LIVER  to  Jailer. 


Held:  Plaintiif  is  entitled  to  a  reward  oftered  by  the  Governor  for 
the  arrest  of  a  fugitive  and  his  delivery  to  the  jailer,  ^though  in 
making  the  arrest  he  wounded  the  fugitive  so  that  he  died  be- 
fore he  could  be  delivered  to  the  jailer. 

J.  W.  RAY,  Attorney  for  Appellant. 

1.  Where  performance  becomes  impossible  by  reason  of  the  act  of 
€hd  or  of -the  law,  a  party  will  be  excused  for  non  performance. 
Farmers'  Bank  v.  Johnson,  4  Bush,  411;  Belding  v.  State,  99 
Am.  Dec,  214^  Blake  v.  Wm.  Niles,  38  Am.  Dec.  506;  People  v. 
Bartlett,  3  Hill.  N.  Y.,  570;  Taylor  v.  Tainter,  83  U.  S.,  366;  Coke 
Litt,  206.  (a). 

9L  Death  or  destruction  of  the  subject  matter  of  the  contract,  ex- 
cuses a  failure  to  perform.  2  Dana,  248,  Keas  v.  Yewell;  Dexter 
V.  Norton,  47  N.  Y.,  62;  Butterfield  v.  Byran,  158  Mass.,  517; 
Stephens  v.  Brooks,  2  Bush,  137;  Stone  ▼.  Dysert,  20  Kan.,  123. 
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3.  Appellant  in^  the  apprehension  and  arrest  of  the  fugitive  was 
compelled  to  shoot  him  in  self  defense  from  which  he  died  be- 
fore he  could  be  delivered  to  the  jailer.  For  this  shooting,  ap- 
pellant has  been  acquitted  by  the  law.  The^e  facts  appearing  in 
the  record,  appellant  is  entitled  to  the  reward. 

Opinion  of  the  court  by  JUDGE)  PAYNTEJR — ^Revebsing. 

I'D  August,  1898,  the  Governor  of  the  Commonwealth, 
by  his  proclamation,  offered  a  reward  of  |150  for  the  ar- 
rest of  Howard  Clark,' he  being  charged  with  murder,  and 
at  that  time  a  fugitive  from  justice,  and  directed  that  he 
should  be  delivered  to  the  j-ailer  of  Jefferson  county.  In 
October  of  the  same  year,  the  proclamation  offering  the 
reward  not  having  been  withdrawn,  the  appellant  was 
searching  for  Clark,  and,  arriving  at  a  place  near  by  him, 
be  opened  fire  upon  the  appellant,  placing  his  life  in  peril, 
when  he,  in  his  necessary  self-defense,  fired,  and  fatally 
wounded  him.  Clark  lived  for  a  time,  but  before  he  could 
be  delivered  to  the  jailer  of  Jefferson  county  he  died, 
and  his  remains  were  delivered  to  his  family,  and  buried 
near  Louisville.  The  appellant  presented  his  claim  to  the 
criminal  division  of  the  Jefferson  Circuit  Court,  which 
allowed  it.  The  Auditor  of  Public  Accounts  refusing  to  is- 
sue to  him  a  voucher  for  the  sum  allowed,  this  action  was 
instituted  to  compel  him  to  do  so. 

Clark's  death  prevented  the  appellant  from  delivering 
him^  to  the  jailer  of  Jefferson  county.  The  question  here 
is,  was  the  reward  earned?  The  appellant  performed  the 
hazardous  duty  of  apprehending  the  fugitive,  which  placed 
him  in  a  position  where,  had  Clark  remained  alive,  he 
could  have  delivered  him  to  the  jailer  of  Jefferson  county. 
The  object  of  rewards  is  to  sectire  the  apprehension  of 
persons  charged  with  public  offenses,  thus  protecting  so- 
ciety, so  far  as  possible,  from  the  criminal  conduct  of  such 
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fugitives.  It  is  usually  a  laborious  act  to  find,  and  a 
hazardous  one  to  apprehend,  a  fugitive.  Here  the  appel- 
lant had  performed  both,  and,  except  for  the  death  of 
Clark,  he  would  have  complied  with  the  Governor's  offer 
according  to  the  letter  of  the  statute.  In  our  opinion,  he 
oomtplied  substantmlly  with  the  Qovernor's  proclamation 
and  the  statute.  Having  done  this,  the  reward  offered 
has  been  earned.  In  Stephens  v.  Brooks,  2  Bush,  140,  the 
court  had  under  consideration  a  statute  substantially  the 
same  as  the  present  one,  and  in  discussing  the  question  as 
to  whether  the  reward  had  been  earned  by  the  party  who 
arrested  the  fugitive,  said:  *'We  think  a  fair  and  liberal 
construction  of  the  statute  is  especially  required  by  the 
beneficial  objects  of  its  enactment,  and  that  generally  a 
substantial  compliance  with  its  requirements  In  appre- 
hending a  fugitive  criminal  and  bringing  him  to  justice 
should  entitle  the  party  rendering  this  important  and  of- 
ten dangerous  service  to  the  reward  offered  by  the  Gover- 
nor in  accordance  with  law.''  The  Auditor  of  Public  Ac- 
counts should  issue  his  warrant  on  the  Treasurer  to  the 
appellant  for  the  sum  of  |150,  the  amowQt  of  the  reward. 
The  judgment  is  reversed  for  proceedings  consistent  with 
this  opinion. 


Digitized  by 


Google 


Vol.  108J APBIL  TERM,  1900.   495 

Irvine  v.  McCreary. 


■>■ :  Case   67— Action   fob   Ikjunction — Mat   19.  }So  ^ 

--.  Irvine  v.  McOrearyl 

APPEAL   FROM    MADISON    CIRCUIT   COURT. 

;.  Action    bt    James  B.    McGreabt    against    Elizabeth    S.    Irvine. 

J.  Judgment  fob  Plaintiff  and  Defendant  Appeals.    Affirmed. 

iT.  Easements — ^Right  to  use  Alley — Injunction. 

Held:     Where  one  conveys  a  part  of  his  estate,  he  impliedly  grants 
rr  All  those  visible  easements  upon  the  part  retained  which  are  at 

the  time  used  by  him  for  the  benefit  of  the  part  conveyed,  and 
which  are  reasonably  necessary  for  the  use  of  that  part;  and, 
therefore,  where  each  of  three  buildljigs  owned  by  the  same 
person  had  a  door  and  windows  opening  upon  a  common  alley, 
plaintift,  who  purchased  one  of  the  buildings,  was  entitled  to  an 
injunction  restraining  defendants,  who  subsequently  purchased 
the  other  two  buildings,  from  extending  one  of  the  buildings  over 
the  alley  so  as  to  Interfere  with  plaintiff's  use  of  the  alley,  and 
to  deprive  him  of  light  and  air.  ^ 

J.  TETVIS  COBB,  Attorney  fob  Appellant. 
• 

1«  An  easement  can  be  granted  only  by  grant,  express  or  implied,  <ir 

by  prescription,  from  which  a  grant  is  presumed.    It  is  an  in* 

terest  in  lands,  and  by  the  Statute  of  Frauds,  can  not  be  created 

'/  by  parol.  Hall  v.  McL.eod,  2  Met,  98;  Talbott  v.  Thorn,  91  Ky., 

417. 

2,  Air,  light  and  ventilation;  where  one  merely  receives  through 
his  windows,  air,  light  and  ventilation  which  come  over  his 
neighbor's  property  to  reach  him,  he '  simply  exercises  his  own 
rights,  upon  his  own  lands;  he  does  no  harm  to  his  neighbor 
and  for  so  jexercising  his  rights  no  action  will  lie  against  him. 
Mahan  v.  Brown,  13  Wend.,  261;  Shell  v.  Kemmerer,  13  Phila., 
502. 

8.  An  easement  in  the  unobstructed  passage  of  light,  air  and  venti- 
lation can  not  be  acquired  by  prescription.  Ward  v.  Neal,  37 
Ala.,  500;  Western  Granite  Co.  v.  Knickerbocker,  103  Cal.,  3; 
Parker  v.  Foote,  19  Wend.,  309;  Ray  v.  Sweeney,  14  Bush,  1; 
Keats  V.  Hugo,  116  Mass.,  204. 

4.  Neither  is  there  an  implied  grant  of  the  right  to  light,  air  or  ven- 
tilation over  the  grantors,  other  land  adjoining  the  land  con- 
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veyed.  Robinson  v.  Clark,  65  Conn.,  365;  White  r.  Dradley,  66 
Me.,  254;  Randall  v.  Sanderson,  111  Mass.,  114;  Colyer  v.  Pierce, 
7  Gray,  18;  Swansboro  v.  Coventry,  9  Blng..  305;  Hobson  v.  Cart- 
wright,  93  Ky.,  368. 
6.  As  to  right  of  way  to  the  so-called  alley,  which  we  claim  is  not  an 
alley,  but  private  property.  3  Kent's  Com.,  page  452;  Wheeler 
/V.  West.  71  Cal.,  126;  Wiseman  v.  Lucksinger,  84  N.  Y.,  31; 
Bckerson  v.  Crippen,  110  N.  Y.,  585;  Poote  v.  Manhattan  Rail- 
way, N.  Y.  Supp.,  516;  Pentland  v.  Keep,  41  Wis.;  Gibson  v. 
Porter,  12  Ky.  Law  Rep.;  Barker  v.  Pierce,  42  Cal.,  667;  Tag- 
gart  V.  Warner,  83  Wis,.  1;  53  N.  W.  Reporter,  33;  Smith  v. 
Miller,  11  Gray,  145;  Henry  v.  Koch,  80  Ky.,  391;  Luecken  v. 
Wuest,  31  111.  App.,  506;  Bushey  v.  Sanklff,  67  N.  Y.  St.,  187; 
Wildy  V.  Norfolk  Railway  Co.,  96  N.  C,  408;  Barker  v.  Clark. 
17  Am.  Dec,  428;  Plimpton  v.  Converse,  42  Ver.,  712;  Hall  v. 
Mcleod,  2  Met.,  98;  Conyers  v.  Scott,  94  Ky.,  123;  Howe  v. 
Bell,  3^  N.  E.  Rep.,  200;  Ryan  v.  Portman,  8  B.  Mon.,  232; 
Eckhart  v.  Irons,  128  111.,  568;  Boston  Water  Power  Co.  v. 
Boston,  127  Mass.,  374;  Kings  Co.  F.  Ins.  Co.  v.  Stevens.  101  N. 
Y.,  411;  Carey  v.  Rae,  58  Cal.,  159;,  Pierce  v.  Shellack,  18  Com., 
321*^  Oliver  v.  Pittman,  98  Mass.,  46;  Cooper  v.  Maupln,  35  Am, 
Dec,  456;  Ward  v.  Robertson,  4fi  N.  W.,  Rep.,  603. 

J.  B.  McCREARY  and  J.  A.  SULiLIVAN  fob  Appellee. 

1.  Apparent  or  implied  easement. 

2.  What  does  the  easement  include? 

(a)  The  easement  includes  right  of  way  over  the  alley. 
8.  Right  hj  prescription.  Am.  ft  Eng.  Ency..  (New  Edition),  vol. 
10  page  420,  ftc;  Lampman  v.  Milks,  21  N.  Y.,  505;  Henry  v. 
Koch,  80  Ky.,  381  Robins  v.  Barnes,  Hor.,  131;  Robinson  v. 
Clapp,  65  Conn.,  865;  Wells  Paine  v.  Chandler,  19  L.  R.  A..  99; 
Ebner  v.  Stechter,  19  Pa.,  19;  Thompson  v.  McElamey,  82  Pa., 
174;  Pierce  v.  Clellan^.  7  L.  R.  A.,  7S2;  Strothneir  v.  Leahy,  10 
Ky.  Law  Rep.,  333;  Lehigh  Valley  R.  Co.  v.  McFarlan,  43  N.  J. 
R.,  605;  Am.  &  Eng.  Ency.  of  Law,  vol.  19,  page  22;  103  Ind.,  582; 
53  Am.  Rip.,  550. 

OpnaQN  OF  THE  COURT  BY  JUDGE  PAYNTER — ^Affibmikg. 

C.  D.  Chenault  became  the  owner  of  a  parcel  of  ground 
situated  on  the  corner  Of  First  and  Main  streets,  in  the 
city  of  Richmond,  upon  which  a  hotel  was  situated,  known 
as  the  "Frances  House."    That  building  was  destroyed 
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by  Are,  and  he,  by  ^  oontract  with  one  Brawner,  erected 
three  brick  houses  thereo©,  to  which  reference  will  be  here 
made.  Two  of  the  houses  front  on  Pi^st  street;  the  oth- 
er, on  Main  street.  Between  the  rear  end  of  the  corner 
house,  which  fronts  on  First  street,  and  the  side  of  the 
house  which  fronts  on  Main  street,  a®  alley  was  left,  which 
runs  from  Main  street  back  to  the  wall  of  the  other  house 
which  fronts  on  First  street.  For  convenience,  we  will 
designate  the  corner  house  as  No  1;  the  other  one,  front- 
ing on  First  street,  as  No.  2;  the  one  fronting  on  Main 
street  as  No.  3.  There  is  a  common  wall  between  Nos. 
1  and  2,  to  the  alley.  From  that  point  to  No.  3,  the  wall 
is  alone  used  to  inclose  No.  2,  and  from  the  corner  on 
the  alley  formed  by  Nos.  2  and  3  to  the  opposite  back 
comer  there  is  a  common  wall  between  Nos.  2  and  3. 
.  There  is  a  doorway  which  enters  the  cellar  under  No.  2 
from  the  alley,  the  house  being  two  stories  high.  There 
are  two  windows, — one  in  the  first  -and  the  other  in  the 
second  story,  overlooking  the  alley.  There  is  one  door 
entering  the  cellir  under  No.  1  from  the  alley  and  two 
windows;  one  in  each  of  its  stories  overlooking  the  alley. 
There  are  also  windows  and  a  door  fronting  on  the  alley 
in  No.  3.  The  windows  and  doors  wece  constructed  as 
if  they  were  to  be  of  a  permanent  and  enduring  character. 


▼ol.  lOO-M 
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We  give  here  a  diagram  showing  tlie  ground  plan  of  the 
three  bouses: 


8.             Irvine.                   § 

Fro  it. 

AUey. 

• 

J 

Front. 

6 


First  St. 


On  December  8,  1877,  Chenault  conveyed  to  the  appel- 
lee, McCrearj,  brick  storehouse  No.  2.  Subsequently  he 
conveyed  the  other  brick  storehouses,  Nos.  1  and  3,  and  by 
a  succession  of  conveyances  the  appellant.  Mrs.  Irvine, 


Digitized  by 


Google 


Vol.  108]  APRIL  TERM,  1900.  499 

Irvine  v.  McOreary* 

became  the  owner  of  them.  She  threatened  to  close  up 
the  alley  by  extending  her  house  over  it,  which  would 
have  resulted  in  closing  up  the  door  to  the  cellar,  and  two 
windows  overlooking  the  alley,  from  what  we  shall  now 
call  the  "McCreary  House."  To  prevent  this  being  done, 
the  appellee,  McCreary,  instituted  this  action,  and  ob- 
tained an  injunction.  If  it  is  done,  it  will  result  in  cut- 
ting off  appellee's  use  of  the  alley,  and  his  access  to  hie 
cellar  by  the  door  leading  thereto  from  the  alley,  and  also 
shut  out  the  light  and  air  from  the  rear  part  of  his  building; 
it  being  about  65  feet  long, — according  to  the  proof,  to  do 
which  would  greatly  diminish  the  value  of  his  property. 
The  court  below  adjudged  that  the  appelljint  was  not  en- 
titled to  close  up  the  alley. 

The  appellee  testifies  that,  before  he  bought  the  prop- 
erty, Brawner  and  Chenault  (Brawner  then  having  a  title 
bond  for  the  lot  from  Chenault,  upon  which  McCreary's 
house  is  situated),  pointed  out  to  him  this  alley,  and  told 
him  that  it  was  left  open  for  the  use  of  the  three  houses. 
Chenault  does  not  contradict  him  on  this  question,  but 
simply  says  he  has  no  recollection  of  having  made  that 
statement  to  him.  The  testimony  also  tends  to  show  that 
appellee's  tenants,  since  the  time  he  purchased  it  until 
this  controversy  arose,  in  about  1896,  used  the  alley  for 
the  purpose  of  carrying  their  goods,  boxes,  etc.,  from  the 
street  into  the  cellar  under  the  house.  The  appellee,  as 
well  as  his  tenants,  claimed  that  they  had  the  right  to  so 
use  the  alley.  He  also  claimed  that  at  the  time  he  bought 
the  property  there  was  no  door  to  close  the  alley  from 
Main  street.  While^  there  is  proof  that  most  of  the  time 
he  has  owned  the  property  a  door  has  inclosed  the  alley 
from  the  street,  still  that  does  not  seem  to  have  inter- 
fered with  the  use  by  appellee's  tenants  of  the  alley.  There 
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is  an  absolute  necessity  for  the  alley  for  the  useful  en- 
joyment of  the  McCreary  house,  and  to  close  it  up  will 
greatly  damage  it.  This  necessity  was  apparent  at  the 
time  appellee  purchased  the  property,  as  well  as  at  all 
times  thereafter  during  which  the  seyeral  conveyances 
were  made  by  Chenault  and  his  vendees.  .  The  doorway 
leading  into  the. cellar,  the  windows  above,  and  in  fact  the 
openings  from  the  other  houses  on  thft  alley,  indicate  that 
they  were  placed  there  for  permanent  use.  Independent 
of  what  Brawner  and  Chenault  said  to  appellee  at  the 
time  he  purchased  the  property,  it  must  have  been  appar- 
ent to  him  and  every  other  observing  person  that  the 
alley  was  intei^ed  to  be  used  by  all  who  might  occupy 
the  three  houses,  and  particularly  by  those  who  occupied 
the  McCreary  house.  The  title  was  in  Chenault  at  the 
time  the  appellee  purchased  the  property  and  the  pur- 
chase money  was  paid  to  him.  At  that  time  Chenault 
held  the  title  to  each  of  the  three  houses,  and,  of  course, 
a  unity  of  title  existed.  As  the  windows  and  doors  open- 
ing upon  the  alley  indicated  that  it  was  to  be  permanently 
used,  an.  obviqus  servitude  was  imposed  in  favor  of  each 
of  the  houses,  and  especially  the  McCreary  house,  because 
there  was  no  way  to  reach  the  cellar  in  the  rear  end  of 
the  house  except  the  door  on  the  alley.  Neither  was  there 
any  means  of  giving  light  and  air  to  that  part  of  the  house, 
and  thus  ventilation,  if  the  windows  and  doors  were  closed. 
The  door  and  windows  opening  onto  the  alley  from  the  Mc- 
Creary house  are  reasonably  necessary  for  the  fair  enjoy- 
ment of  the  house.  The  deed  which  Che<DiauIt  made  to 
the  appellee  conveyed  to  him  the  house  and  lot  and  the 
appurtenances  thereunto  belonging,  one  of  which  is  the 
permanent  use  of  the  alley  for  the  purposes  indicated. 
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This  servitude  was  imposed  bj  the  owner  of  the  alley  by 
his  conveyance  to  the  appellee.  *  ^ 

Washb.  Easem.  p.  81,  says:  "It  may  be  considered 
as  settled  in  the  United  States  that,  on  the  conveyance 
of  one  of  several  parcels  of  land  belonging  to  the  same 
owner,  there  is  an  implied  grant  or  reservation,  as  the 
ease  may  be,  of  all  apparent  and  continuous  easements  or 
incidents  or  property  whicl^  have  been  created  or  uped  by 
him  durrng  the  unity  of  possession,  though  they  could  then: 
have  had  no  legal  existence  apart  from  his  general  owner- 
ship." It  is  said  in  Kent,  Comm.,  467:  "Some  things  will 
pass  by  the  conveyance  of  land,  as  incidents  appendant 
or  appurtenant  thereto.  This  is  the  case  with  a  right  of 
w'ay  or  other  easement  appurtenant  to  land.  .  .  .  And^ 
if  a  house  or  store  be  conveyed,  everything  passes  which 
belongs  to  and  is  Jn  use  for  it^  as  an  incident  or  appur- 
tenance." In  the  case  of  Insurance  Co.  v.  Patterson,  103 
Ind.,  582,  2  N.  E.,  188,  it  is  said:  "Where,  during  the  unity 
of  title,  an  apparently  permanent  and  obvious  servitude 
is  imposed  on  one  part  of  an  estate  in  favor  of  anothei*, 
which  at  the  same  time  of  the  severance  is  in  use,  a'Ud 
is  reasonably  necessary  for  the  fair  enjoyment  of  the  oth- 
er, then,  upon  a  severance  of  such  ownership,  whether  by 
voluntary  alienation  or  by  judicial  proceedings,  there  arises 
by  implication  of  law  a  grant  or  reservation  of  the  right 
to  continue  such  use.  In  such  case  the  law  implies  that 
with  the  grant  of  the  one  an  easement  is  also  granted 
or  reserved,  as  the  ease  may  be,  in  the  other,  subjecting^ 
it  to  the  burden  of  all  such  visible  uses  and  incidents  as 
are  reasonably  necessary  to  the  enjoyment  of  the  domi- 
nant heritage,  in  substantially  the  same  condition  in  which 
it  appeared  and  was  used  when  the  grant  was  made."  In 
the  case  of  Lampman  v.  Milks,  21  N.  Y.,  505,  it  is  saidi 
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"The  rule  of  the  common  law  on  this  i^ubject  is  well  set- 
tled. The  prineipl*  is  that  where  the  owner  of  two  tene- 
ments sells  one  of  them,  or  the  owner  of  an  enrtire  estate 
sells  a  portion,  the  purchaser  takes  the  tenement,  or  por- 
tion sold,  with  all  the  benefits  and  burdens  which  appear 
at  the  time  of  the  sale,  to  belong  to  it,  as  between  it  and 
the  property  which  the  vendor  retains.  This  is  one  of 
the  recognized  mod^s  by  which  an  easement  or  servitude 
is  created.  No  easement  exists  so  long  as  there  is  a  unity 
of  ownership,  because  the  owner  of  the  whole  may  at  any 
time  rearrange  the  qualities  of  the  several  parts.  But 
the  moment  a  severance  occurs,  by  the  sale  of  a  part,  the 
right  of  the  owner  to  redistribute  the  properties  of  the 
respective  portions  ceases,  and  easements  or  servitudes 
are  created,  corresponding  to  the  benefits  and  burdetie 
mutually  existing  at  the  time  of  the  sale.  This  is  not  a 
rule  for  the  benefit  of  purchasers  only,  but  is  entirely 
reciprocal.  Hence,  if,  instead  of  a  benefit  conferred,  a 
burden  has  been  imposed,  upon  the  portion  sold,  the  pur- 
chaser, provided  the  marks  of  this  burden  are  open  and 
visible,  takes  the  property  With  the  servitude  upon  it. 
The  parties  are  presumed  to  contract  in  reference  to  the 
condition  of  the  property  at  the  time  of  the  sale,  and 
neither  has  a  right,  by  altering  arrangements  then  open- 
ly existing,  to  charge  mtiterially  the  relative  value  of  the 
respective  parts."  The  doctrine  of  Lampman  'v.  Milks 
was  approved  by  this  court  in  Henry  v.  Koch,  80  Ky,,  395. 
In  Lebus  v.  Boston,  51  S.  W.,  609,  this  court  held  that 
there  was  a  general  concurrence  of  authority,  both  io 
England  and  in  this  country,  in  support  of  the  proposition 
that,  on  the  grant  by  the  owner  of  a  teiyement  of  part  of 
that  tenement  as  it  is  then  used  and  enjoyed,  there  will 
pass  to  the  grantee  those  easements  which  are  necessary 
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to  the  reasonable  enjayment  of  the  property  granted,  and 
which  have  been  and  are  at  the  time  of  the  grant  used 
by  the  owner  of  the  entirety  for  the  benefit  of  the  part 
granted.  In  that  ease  the  court  quoted  from  Jones  on 
Easements  (section  129),  wherein  it  is  said:  "Where  one 
conveys  a  part  of  his  estate,  he  impliedly  grants 
all  those  apparent  or  visible  easements  upon  the 
part  retained  which  were  at  the  time  used  by 
the  grantor  for  the  benefit  of  the  part  conveyed,  and  which 
are  reasonably  necessary  for  the  use  of  that  part."  We 
are  of  the  opinion  that  the  appellant  is  not  entitled  to 
close  up  the  alley  by  the  erection  of  a  house  on  it  or  oth- 
erwise,  and  that  the  appellee  is  entitled  to  enjoy  its  use 
in  connection  with  the  other  houses  on  it.  The  judgment 
is  affirmed. 

Jo4ge  Burnam  not  sitting. 


Case  68 — ^AcmoN  on  Bond  of  Circuit  Clbbk — Mabch  10,  and  May  17^ 

Oommon wealth  of  Ky .  v.  J.  A.  Lyddane,  &c. 

APPBAI*  FROM   FRANKLIN  CIRCUIT  OOURT. 

AcnoN  BY  Commonwealth  or  Kentucky,  against  J.  A.  Lyddane  and 

OTHERS    on    the    BoND    OF    SAID    LyDDANE    AS    ClERK,    TO    RECOVER 

Money  Illegally  paid  to  him.    Judgment  for  Defendants  and 
the   Commonwealth    Appeals.    Reversed. 

Courts — ^Jueisdiotion  of  Franklin  Circ?uit  Court — Special  Acts — 
Repeal  of  Statute. 

Held:  As  the  Franklin  Circuit  court,  at  the  time  of  the  adoption 
of  the  present  Constitution,  had  Jurisdiction  co-extensive  with  the 
State  of  actions  against  clerks  of  courts  to  recover  payments  il- 
legally made  to  them  out  of  the  State  treasury,  that  Jurisdiction 
continues  by  virtue  of  Constitution,  sec.  126,  which  provides  that 
the  Jurisdiction  of  each  circuit  court  "shall  be  and  remain  as 
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now  established,  hereby  giving  to  the  General  Assembly  the  power 
to  change  it."  notwithstanding  Constitution,  section  59,  sub- 
section 1,  which  prohibits  the  passage  of  )ocal  or  special  acts  *^o 
regulate  the  jurisdiction,  or  the  practice,  or  the  circuits  of  the 
courts  of  Justice." 

W.  8.  TAYLOR,  C.  J.  PRATT  and  M.  H.  THATCHER  pot  Appelz.aiit. 

(No  briefs  in  record.) 
a  p.  CHBNAULT,  JOHN  W.  RAY  and  B.  W.  HINES  bob  Appellees. 

1.  The  case  of  Bright  v.  Stone,  Auditor,  ia  error.    Compensation  as 

used  in  section  161  of  the  Constitution,  does  not  apply  to  fees 
or  to  officers  paid  by  fees. 

2.  The  State  can  not  plead  ignorance  of  the  law. 

Z.  Equity  and  good  conscience  does  not  require  a  repayment,  by  the 
various  circuit  clerks,  of  the  $5.00  fee  paid  them  by  the  auditor 
in  felony  cases  for  services  rendered.  Constitution,  sectton  161; 
Debates  of  Con.  Convention,  pages  21*50-1-2;  State  v.  Grimes,  7 
Washington,  446;  Supervisors  v.  Hackett,  21  Wlsconsin,^  620! 
State  V.  Kalb.  50  Wisconsin,  178;  Ray  &  Thornton  v.  Bank,  3 
B.  Mon.,  510;  89  Ky.,  531;  87  Ky.,  605;  79  Ky.,  834;  4*2  S.  W. 
Rep.,  754,  Maysville  v.  Melton. 

C  P.  CHBNAULT  fob  Appellee. 

1.  Ignorance  of  law  will  not  authorize  money  to  be  recovered  back  by 
the  State.  Painter  v.  Polk  County,  25  Am.  St.  Rep..  490.  Peo- 
ple V.  Foster,  &c.,  133  111.,  B09;  Snelson  v.  State,  16  Ind.,  29; 
Badean  v.  U.  S.,  130  W.  S.  Rep. 

W.  S.  PRYOR,  C.  P.  CHBNAULT  and  JOHN  W.  RAY,  fob  ▲ppellbb'8 

PETITION   FOB  BEHEABING. 

Ky.  Stats.,  1722;  Gen.  Stats.,  ch.  28,  i^t.  9;  also  Oen.  Stats., 
ch.  92,  art.  9;  Ky.  Stats.,  4169,  4171  and  4182;  Gen.  Stats.,  cb. 
28,  art.  3,  sec.  3;  sec.  125  Constitution;  C(m.  Debates,  page  3990; 
sub-sec.  18,  art.  59,  present  Constitution. 

OBionvAL  OPINION  BY  JUDGE  DuRBLLB — ^Revebsino. 

This  suit  presents  exactly  the  same  questions  whioh  are 
presented  in  Com.  v.  Carter  (this  day  decided),  55.  S.  W., 
701,  the  opinion  in  which  is  here  referred  to,  with  the  ad- 
ditional question  presented  by  a  special  demurrer  to  the 
Jurisdiction  of  the  circuit  court  of  Franklin  county.    It 


Digitized  by 


Google 


Vol.  108]  APRIL  TERM,  1900.  i  505 

Commonwealth  of  Kentucky  v.  /J.  A.  Lyddane  fto. 

is  BDggested  that  the  coustitational  provision  (section  59, 
subsection  1),  prohibiting  the  passage  of  local  or  special 
acts  "to  regulate  the  jurisdiction,  or  the  practice,  or  the 
circuits  of  the  courts  of  justice,"  etc.,  necessarily  pre- 
cludes the  Franklin  Circuit  Court  from  exercising  jurisdic* 
tion  in  thi9  case,  unless  service  of  summons  was  had  in 
Franklin  county.  This  contention,  if  sustained,  would  ef- 
fect the  repeal  of  the  act  of  April  24, 1880,  (General  Statutes, 
1888,  p.  255),  and  would  result  in  holding  unconstitutional 
section  976,  Kentucky  Statutes,  as  well  as  section  4169. 
Section  976,  which  provides  that  "the  Franklin  Circuit 
Court  shall  have  jurisdiction,  in  behalf  of  the  Common- 
wealth, of  all  causes,  suits  and  motions  against  clerks  of 
courts,  collectors  of  public  money,  and  all  public  debtors 
or  defaulters,  and  others  claiming  under  them;  and  for  this 
purpose  its  jurisdiction  shall  be  co-extensive  with  the 
State,"  is,  as  said  by  Judge  Grace  in  Com  v.  Grand  Cent. 
Building  &  Loan  Ass'n  (Ky.),  30  S.  W.,  626,  "almost  a  literal 
copy  of  the  former  statute  under  the  old  Constitution  in 
force  in  Kentucky  for  more  than  forty  years,  which  stat- 
ute has  been  commonly  referred  to  as  the  'fiscal  statute,^ 
and  the  Franklin  Circuit  Court  as  the  'fiscal  court  of  the 
State.'"  There  are  other  section^  of  the  Kentucky  Stat- 
utes which  are  mere  substantial  repetitions  of  various  pro* 
visions  of  the  old  fiscal  statute.  But  we  think  the  juris* 
diction  of  the  Franklin  Circuit  Court  in  this  class  of  pro- 
ceedings by  the  Comn^on wealth  is  saved  by  sections  125 
and  126  of  the  Constitution.  The  former  section  provides 
for  the  establishment  of  a  circuit  court  in  each  county  now 
existing,  or  which  may  be  hereafter  created,  and  section 
126  provides,  *The  jurisdiction  of  said  court  shall  be  and 
remain  as  now  established,  hereby  giving  to  the  General 
Assembly  the  power  to  change  it."    Undoubtedly,  as  es- 
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— ^ . — ^ 

tablished  at  the  time  of  the  adoption  of  the  Coustitution 
the  Franklin  Circuit  Court  had  jurisdiction  of  this  class 
of  cases.  Judgment  reversed  for  further  proceedings  oon* 
sistent  with  this  opinion. 

Chief  Justice  Hazelrigg  and  Judge  White  dissemting. 

Opinion  by  Judge  DuRelle  overruling  petition  for  rehear- 
ing. 

In  appellees'  petition  for  rehearing  it  is  argued  that  the 
act  which  gave  the  Franklin  Circuit  Court  jurisdiction  of 
suits  against  clerks  of  courts,  collectors  of  public  money, 
pu>blic  debtors,  etc.,  was  not  in  force  at  the  time  of  the 
adoption  of  the  present  Constitution,  having  been  repealed 
by  the  act  of  1882,  establishing  the  superior  court,  (General 
Statutes,  1888,  chapter  28,  article,  3a).  By  that  a<;t  the 
original  jurisdiction  in  llscal  cases  theretofore  vested  in  the 
Franklin  Circuit  Court  was  given  to  the  superior  court. 
Attention  is  called  to  article  9,  chapter  92,  of  the  General 
Statutes,  as  giving  to  the  Pranklin  Circuit  Court  jurisdic- 
tion of  suits  to  recover  against  sheriffs,  clerks,  and  per* 
sons  authorized  to  collect  the  public  revenue  upon  failure 
to  pay  it  over  when  collected.  We  presume  this  reference 
was  intended  to  be  to  article  11,  chapter  92,  of  the  General 
Statutes,  although  there  are  pi'ovisions  upon  that  sub- 
ject in  article  9.  In  addition  to  these  provisions,  there  is 
in  article  10,  section  12,  chapter  92,  a  provision  giving  the 
Franklin  Circuit  Court  jurisdiction  of  **suits  and  motions 
against  sheriffs  and  their  sureties,  public  debtors,  and  all 
others  required  to  pay  money  into  the  treasury,  or  to  do  any 
other  act  required  by  law  to  be  done,  connected  with  the 
payment  of  money  into  the  treasury  after  it  has  been  col* 
lected,"  etc.  By  this  section — which  is  a  part  of  the  Hewitt 
law  of  May  17,  1886 — article  9  of  chapter  28  was,  in  our 
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opinion,  substantially  re-enacted,  although  its  exact  lan- 
guage was  not,  so  far  as  we  are  informed,  again  adopted 
until  the  ademption  of  section  976  of  the  Kentucky  Statutes. 
In  our  opinion,  the  act  making  the,  Franklin  Circuit  Court 
the  fiscal  court  of  the  Commonwealth  was  substantially 
re-enacted  by  the  act  of  1886,  before  referred  to,  ^nd  con- 
sequently that  court  had  jurisdiction  at  the  date  the  new 
Constitution  went  into, effect  For  this  reason  the  peti- 
tion for  rehearing  must  be  overruled. 


Casb  69-^AcnoN  to  Rbcoteb  Claim  Alilowed  bt  Fiscal  Ck)XJiir-— 
May  18. 

Morgantown  Deposit  Bank,  &c.  v.  Johnson, 

Sheriff,  &c. 

appeal  from  butler  circuit  court. 

Judgment  for  Defendants  and  Plaintiffs  Appeal.    Afitbmed. 

Counties — Allowance  of  Claims — Power  of  Fisoal  Courts — ^Fees 
TO  County  Clerk. 

Held:  1.  The  fiscal  court  being  a  court  of  limited  powers,  and  bay- 
ing no  Jurisdiction  to  appropriate  county  funds  except  as  it  (s 
authorized  by  law  to  do  so,  an  order  making  an  allowance  to  the 
county  clerk  for  services  for  which  the  statute  fixed  no  com- 
pensation was  void,  and  neither  the  clerk  nor  his  assignee  ac- 
quired any  rights  thereunder. 

2.  The  clerk  of  the  county  court  is  not,  entitled  to  compensation  for 
recording  the  lists  of  school  children  filed  In  his  office  by  the 
trustees  of  tlie  school  districts,  it  being  expressly  provided  by 
Kentucky  Statutes,  section  1749,  subsection  1,  that  no  officer 
shall  demand  or  receive  any  fee  for  services  rendered  when  the 
law  has  not  fixed  a  compensation  therefor. 

QUFFY  AND  WHALiEN   Attorneys  for  Appellants. 

1,  The  fiscal  court  of  Butler  county  had  jurisdiction  over  the  claim 
presented  and  allowed,  and  the  fact  whether  the  claim  was  a  legal 
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one,  can  not  now  be  inquired  into.  Kentucky  Statutes,  sees.  4374, 
4449;  Taylor  v.  Davey  County  Treasurer,  76  N.  W.,  553;  65  N. 
W.,  page  50,  County  of  Boone  v.  Dills. 

M.  H.  THATCHER,  N.  T.  HOWARD  and  G.  B.  PHELPS  fob  appel- 
lees. 

1.  An  allowance  by  the  Fiscal  Court  procured  by  misrepresentation 

of  the  facts  and  through  misapprehension  of  the  law  is  void. 

2.  If  not  void,  such  an  allowance  can  be  revoked  by  subsequent  action 

of  the  court.  Kentucky  Statutes,  sees.  4449,  4374;  Comrs.  v. 
Buchanan,  51  N.  E.,  939,  sub-sec.  5,  art,  15,  ch.  47,  Generat  Stat- 
utes; Section  1720,  Kentucky  Statutes;  Am.  &  Eng.  Ency.,  vol. 
12,  244,  sec.  1;  Jones  v.  Brown,  W  Iowa,  74-79;  Fremont  County 
V.  Brandon,  56  Pac.,  264;  Brsklne  v.  Steele  County,  28  L.  R.  A., 
645;  Wortham  v«  Qrayson  County  Court,  13  Bushr58;  Sec.  5» 
art.  18,  General  Statutes. 

Opinion  of  the  comer  by  JUDGE  BURNAM— Affirming. 

The  fi^al  court  of  Butler  county,  at  its  October  term, 
1897,  by  an  order  duly  entered  upon  its  records,  allowed 
to  J.  L.  Butler,  clerk  of  the  county  court,  f350,  for  record- 
ing school  census  reports  for  the  years  1894,  1895  1890, 
and  1897,  payable  out  of  the  county  l^vy  for  the  year  1898. 
Butler  subsequently  assigned  his  claim  to  the  allowaace 
to  the  Morganiown  Deposit  Bank,  who  instituted  this  suit 
thereon  against  C.  P.  Johnson,  sheriff  of  Butler  county, 
making  a  copy  of  the  order  of  the  fiscal  court  an  exhibit 
with  the  petition,  and  alleging  that  he  had  collected  the 
tax  levied  for  the  year  1898,  out  of  which  said  claim  was 
payable;  that  it  was  due,  and  that  he  had  refused  payment, 
and  asking  judgment.  Johnson  answered,  and  admitted 
that  he  had  collected  the  money,  but  alleged  that  he  had 
been  informed  by  the  county  judge  and  county  attorney 
that  the  order  had  been  illegally  obtained,  and  was  void; 
that  it  had  been  subsequently  rescinded  by  the  fiscal 
court;  and  that  he  had  been  instructed  by  them,  as  agents 
^f  the  fiscal  court,  not  to  pay  it.     He  made  his  answer  & 
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cross  petition  against  the  county,  and  called  upon  it  to  set 
up  any  defense  it  wAght  have  fo  the  payment  of  the  claim. 
Thereupon  the  county  entered  its  appearance,  aad  filed  a 
general  .demurrer  to  the  plaintiff's  petition  on  the  ground 
that  it  did  not  state  facts  sufficient  to  support  a  cause  of 
action.  This  demurrer  was  sustained  both  as  to  the  sher- 
iff and  Butler  county,  and,  the  plaintiff  refusing  to  plead 
further,  its  petition  was  dismissed,  and  an  appeal  granted 
to  this  court.  It  is  urged  as  ground  vjor  reversal  that  the 
fiscal  court  had  no  power  over  its  order  after  the  adjourn- 
ment  of  the  court,  and  could  not,  at  a  subsequent  term,  set 
aside  an  allowance  regularly  and  duly  made;  that  it  had 
jurisdiction  to  allow  or  reject  the  claim  of  Butler  at  the 
time  it  was  presented;  and  that,  even  conceding  that  it  er» 
red  in  allowing  the  claim,  neither  the  circuit  court  nor  this 
court  has  any  revisory  power  to  relieve  against  such  an  al- 
lowance. And  to  support  this  contention  we  are  referred 
to  an  opinion  of  this  court  in  the  case  of  Boone  Co.  v.  Dills, 

56  8.  W., .    The  suit  in  that  case  was  brought  under 

a  special  act  of  the  Legislature  to  recover  back  certain 
money  which  it  was  alleged  had  been  illegally  paid  to  the 
claimant,  and  it  was  held  that,  as  the  county. court  had 
jurisdiction  to  allow  the  claim,  and  had  simply  allowed 
more  than  it  ought  to  have  done,  it  would  not  be  permitted 
to  invoke  the  powers  of  a  court  of  chancery  to  relieve  It 
from  the  consequences  of  its  own  carelessness;  in  other 
words,  that  such  was  not  a  ground  for  relief  in  a  court  of 
equity. 

This  is  not  a  similar  proceeding.  The  fiscal  court  is  a 
court  of  limited  powers,  and  has  no  jurisdiction  to  appro- 
priate county  funds  except  as  it  is  authorized  by 
law  to  do  so  (see  Kentucky  Statutes,  section  1840), 
and  there  is  no  provision  of  the  statute  which  authorizes  it 
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to  pay  the  county  court  clerk  for  his  services  in  recording 
the  lists  of  children,  tiled  in  his  office  by  the  trustees  of  tho 
school  districts,  as  provided  by  Kentucky  Statutes,  section 
4449;  and  it  is  expressly  provided  in  subsection  1,  section 
1749,  Kentucky  Statutes  that  no  officer  shall  demand  o^ 
receive  any  fee  for  services  rendered  when  the  law  has  not 
fixed  a  compensation  therefor.  This  provision  of  the  stat- 
ute was  construed  in  the  case  of  Wortham  v.  Grayson 
County  Court,  18  Bush,  58  and  it  was  held  that,  when  the 
statute  requires  services  to  be  performed  by  its  officers  fop 
which  no  remuneration  is  provided,  they  must  'be  regarded 
as  ex  officio  services,  for  which  no  charge  can  be  made. 

It  is  insisted  that  under  the  provisions  of  section  4374, 
Kentucky  Statutes,  the  fiscal  court  wad  authorized  to  pro- 
vide for  the  payment  of  this  claim.  That  section  is  a  pro- 
vision of  the  common-school  law,  and  provides  that  "no 
fees  to  county  judges  or  clerks,  or  other  incidental  ex- 
penses, shall  be  paid  out  of  the  distributable  share  of  the 
revenue  apportioned  to  any  county,  but  that  such  payments, 
when  allowed  by  the  fiscal  court,  shall  be  paid  out  of  the 
county  levy.''  This  section  does  not  undertake  to  provide 
for  or  direct  the  payment  by  the  fiscal  court  of  the  fees  of 
the  county  court  clerk  for  the  services  sued  for.  It  simply 
prohibits  appropriating  any  part  of  the  school  fund  foi» 
such  services,  and,  until  the  legislature  fixes  the  particular 
fees  which  are  to  be  paid  for  such  services,  nothing  can 
be  legally  charged  or  collected  therefor  out  of  the  county 
levj'.  It  therefore  follows  that  the  fiscal  court  had  no 
authority  originally  to  make  the  allowance,  and  its  order 
at  the  October  term,  1897,  allowing  f350  to  Butler  for  his 
services  in  recording  these  reports,  was  void,  and  i}^  en- 
forceable rights  were  acquired  thereunder,  eitjiier  by  him 
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or  his  assignee.    For  reasons  indicated,  the  jndgment  is 

affirmed. 

» 

Jadge  Oaffy  not  sitting. 


Case  70 — ^Action  Ck)NTESTmG  Will — ^Mat  18. 

MuUer,  &c.,  v.  Muller,  &c. 

APPBAT.   FBOM    H*CBACKBN   CIRCUIT  COUBT. 

Will  of  Babbaba  Mulleb,  Deceased,  Ck>NT£STED  bt  John  P.  Mullcb 
Ain>  Othebs — Judgment  for  Contestants — Pbopoundcbs  Appeal^ 
RE\neB.sRr. 

Revocation  of  Will — Loss  of  Subsequent  Will — Bubden  on  Con- 
testants to  Show  Inconsistency. 

H«ld:  1.  Under  Kentucky  Statutes,  sec.  4833,  providing  that  **tio 
will  or  codicil,  or  any  part  thereof,  shall  be  revoked  unless  by  the 
marriage  of  the  testator,  or  by  a  subsequent  will  or  codicil  or  by 
some  writing  declaring  an  intention  to  revoke  the  same,  executed 
in  the  manner  in  which  a  will  is  required  to  be  executed,"  where 
a  will  is  contested  on  the  ground  that  it  was  revoked  by  a  subse- 
qupnt  wUl,  which  has  been  lost,  the  burden  is  on  the  contest- 
ants to  show  the  due  and  proper  execution  of  the  subsequent 
will,  aqd  also  that  It  expressly  revoked  the  will  in  contest,  or 
was  ?.'akstautially  inconsistent  therewith. 

2.  After  proof  that  the  subsequent  will  Is  lost,  Its  contents  inay  be 
established  by  parol  testimony,  and  the  declarations  of  the  testa- 
tor are  competent  to  show  that  It  was  Inconsistent  with  the 
will  In  contest. 

R.  T.  LIOHTFOOT  and  T.  L.  PRICE  for  appellants. 

1.  A  subsequent  will  does  not  revoke  a  former  one  unless  it  con- 
tains a  revocatory  clause  or  makes  an  Inconsistent  disposition 
of  property  devised  in  the  former  one.  Schouler  on  Wills,  sees. 
407,  408,  412. 
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2  The  mere  execution  of  a  subsequent  will  wbicli  is  lost,  and  its 
contents  can  not  be  proven,  is  not  sufficient  to  revoke  a  fom^er 
one  that  is  retained  uncanceUed.  Woerner  on  Am.  Law  of  Ad- 
ministration, sees.  50  and  51;  Williams*  Executor,  162;  Culto  v. 
Gilbert,  9  Mo.  P.  C,  131;  Williams*  Executor,  163-4;  1  Jarman 
on  Wills;  Nelson  v.  McGiffer^,  47  Am.  Dec,  173  and  authorities 
therein  cited;  Peak's  Appeal,  50  Conn.,  562;  Seymour  v.  Nors- 
worthy.  Hard  374;  Austin  v.  Oaks,  117  N.  Y.,  577;  117  N.  Y.. 
606;  120  N.  Y.,  »66;  64  Md.,  306;  28  Penn.  St.,  23;  16  Pa.  St., 
232;  (Damn  W.  S.,  226),  6th  Seisk  Tenn.,  490;  5th  N.  J.  L..  699; 
70  Ala.,  626;  53d  Miss.,  513;  9th  Gush.  (Mass.).  291;  86  N. 
C.,  290;  La.  Ann.,  444;  10  Lee  Va.,  631;  see  also  Am.  &  Eng. 
Ency.,  vol.  29,  pages  296  to  303  inclusive,  with  notes;  Minor  v, 
Guthrie,  9  Ky.  Law  Rep.,  113. 

3.  The  testator   can  not   revoke  a  will   by   parol.    Sec.   4833,  Ky. 

Stats.,  80  Ky.,  661. 

4.  The  general  rule  is   that  parol  testimony  is  not  admissible  to 

prove   the   Intention  of   the   testator,   except   where   there   are 
ambiguities  in  the  will. 

J.  L.  BLOOMFIELD,  Attobney  fob  appellees. 

1  Does  the  proper  execution  of  a  subsequent  will,  disposing  of  an 
estate  have  the  effect  in  and  of  itself  to  revoke  a  former  will,  or 
are  express  words,  "that  all  former  wills  are  thereby  revoked," 
necessary  to  such  revocation?  Ky.  Stats.,  sec.  4824  (definition  of 
Will);  Ky.  Stats.,  sec.  4833  (revocaUon  of  Will);  sec.  4834  (re- 
voked, not  revived);  4  B.  Monroe,  422;  7  B.  Monroe,  408. 

Opinion  of  the  court  by  JUDGE  BURNAM — ^Reversing. 

Appellants,  without  nolice  to  appellees,  caused  a  paper 
dated  July  22,  1893,  to  be  probated  in  the  McCrafeken 
County  Court  on  the  12th  day  of  May,  1897,  as  the  last  will 
and  testarrtent  of  Barbara  Muller,  deceased.  Appellees  a"p- 
pealed  to  the  circuit  court,  and  on  the  trial  the  jury  found 
the  .paper  not  to  be  the  las-t  will  of  Barbara  Muller,  and 
judgment  was  rendered  in  accordance  therewith.  Thi« 
paper  devised  to  appellants  property  of  the  value  of  sev- 
eral thousand  dollars,  and  excluded  appellees,  with  the  ex- 
ception of  a  bequest  of  five  dollars  to  each  of  them. 

The  grounds  relied  upon  by  appellees  for  setting  aside 
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the  will  probated  by  the  county  court  were:  First,  that 
that  testatrix  had  subsequent  to  its  execution,  in  1865, 
executed  another  will,  in  which  she  made  an  entirely  dif- 
ferent disposition  of  her  property,  and  in  which  she  pro- 
vided for  appellees  equally  with  appellants,  and  which  had 
either  been  mislaid  or  destroyed  subsequently;  second,  that 
the  will  of  1803  was  procured  by  reason  of  the  undue  influ- 
ence of  William  Muller  and  others  over  testatrix.  Appel- 
lants denied,  in  substance,  that  the  will  of  1893  was  re- 
voked by  testatrix  by  the  execution  of  any  subsequent 
paper,  or  that  she  was  induced  to  execute  it  by  undue  in* 
fluence.  Th4»re  seems  to  have  been  lH:tle  or  no  testimony 
offered  to  support  the  charge  of  undue  influence,  and  the 
real  point  relied  upon  by  appellees  to  invalidate  the  will 
of  1893,  was  that  the  execution  of  the  will  of  1895,  in  due 
form  of  law,  ipso  facto  revoked  all  previous  wills  executed 
by  testatrix,  while  on  the  other  hand  it  was  the  contention 
of  appellants  that  the  mere  proof  of  the  execution  of  the 
paper  of  1895  did  not  necessarily  revoke  the  will  of  1893, 
and  that  the  burden  was  upon  appellees  to  have  shown 
either  that  it  contained  a  clause  expressly  revoking  the 
earlier  will,  which  existed  uncanceled,  or  that  testatrix 
by  the  execution  of  the  last  paper  made  a  disposition  of 
her  property  which  was  entirely  inconsistent  with  the  will 
of  1893,  and  that  it  was  intended  by  her  to  take  the  place 
of  the  former  paper. 

Section  4832  of  the  Kentucky  Statutes  provides  that  "the 
will  of  a  testator  will  be  revoked  by  his  subsequent  mar^ 
riage,"  with  certain  exceptions  pointed  out  in  the  statute. 
Section  4833  provides  that  "no  will  or  codicil,  or  any  part 
thei'eof,  shall  be  revoked  unless  by  the  marriage  of  the  teg- 
taftor,  or  by  a  subsequent  will  or  codicil  or  by  some  writ- 

▼ol.  108-88 
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ing  declaring  an  iutention  to  revoke  the  same  executed  iu 
the  manner  in  which  a  will  is  required  to  be  executed." 
The  statute  does  not  say  that  the  mere  execution  by  tes- 
tator of  a  subsequent  testamentary  paper,  or  paper  pur» 
porting  to  be  a  subsequent  will,  shall  ipso  facto  revoke  all 
previous  wills.  On  the  contrary,  it  provides  that  a  will 
duly  executed  shall  not  be  revoked  except  by  the  marriage 
of  testator,  or  by  a  subsequent  will  or  codicil  or  writing, 
declaring  an  intention  to  revoke,  executed  in  the  same  man* 
ner  in  which  a  will  is  required  to  be  executed.  If  the  mere 
execution  of  a  subsequent  testamentary  paper,  without  re- 
gard to  its  intent  or  contents,  necessarily  revokes  in  toio  all 
former  wills,  it  would  follow  that  the  execution  of  a  codicil, 
without  regard  to  its  contents,  would  also  have  the  same 
effect  to  revoke  a  prior  will  in  toto,  as  the  statute  uses  the 
term  "subsequent  will  or  codicil"  in  exactly  the  same 
sense.  The  law  is  well  settled  that  a  subsequent  will  doe« 
not  revoke  a  former  one  unless  it  contains  a  clause  of  re- 
vocation, or  is  substantially  inconsistent  with  It.  Where 
it  is  inconsistent  with  the  former  will  only  ip  some  of  its 
provisions,  it  is  only  a  revocation  pro  tanto.  See  Nelson 
V.  !iIcGiffert,  3  Barb.  Ch.,  158;  Brant  v.  Wilson,  8  Cow.,  56; 
and  Minor  v.jluthrie,  (Ky.),  4  S.  W.,  179.  Schouler,  Wills, 
section  407,  says:  "The  latter  will,  though  well  executed, 
does  not  revoke  the  earlier  one,  as  such,  and  without  ex- 
press words  of  revocation,  except  by  being  inconsistent 
with  it.  And  by  the  extent  of  such  inconsistency  must  h^i 
measured  the  extent  of  the  revocation.  To  operate  a  total 
revocation  in  such  a  case,  the  two  dispositions  must  be  so 
plainly  inconsistent  as  to  be  incapable  of  standing  together. 
Only  a  revocation  pro  tanto  results  where  the  effect  is  that 
of  a  partial  inconsistency.  It  is  like  making  a  will,  and 
then  adding  a  codicil;  the  final  disposition  reading  by  the 
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light  of  both  instruments  together,  as  a  correct  whole. 
For  any  number  of  testamentary  instruments,  executed  at 
different  times,  may  constitute  one's  iast  will,'  in  legal 
effect.  .  .  .  The  governing  principle  in  all  such  casies  is 
the  testator's  intention.  And  one's  intention  in  mak- 
ing a  new  will  may  have  been  to  dispose  ,  of  other 
property  or  make  new  provisions  perfectly  consistent  with 
the  former,  or  else  thereby  to  revoke  pro  tanto  by  amend- 
ment. It  does  not  follow  that  a  full  revocation  was  intend- 
ed." And  the  Jsame  author,  in  »ecttion  412,  says:  "Tho 
execution  of  a  subsequent  will  of  different  tenor  operates 
to  revoke  a  former  one,  notwithstanding  the  latter  will  be 
lost  or  mislaid,  or  at  least  can  not  be  found  at  testator's 
death.  .  .  .  But  where  a  will  which  can  not  be  pro- 
duced is  relied  upon,  as  revoking  by  implication  a  former 
one,  its  contents  should  be  thoroughly  established.  And 
the  mere  fact  that  a  later  will  was  made  by  no  means  jus 
tifies  the  inference  that  it  revokes  in  effect,  without  proof 
of  its  actual  contents."  Williams,  Ex'rs,  section  162,  says: 
"A  subsequent  will  revokes  only  so  much  of  a  former  will  as 
is  inconsistent  with  the  laist  instrument.  If,  therefore,  the 
latter  or  latest  will  dispose  of  the  whole  of  the  testator's 
estate,  all  former  wills  are  thereby  revoked;  but  if,  in  the 
absence  of  an  expressed  revocation,  a  partial  disposition  of 
the  estate  is  thereby  made,  consistent  with  the  disposi- 
tions made  in  the  prior  will  or  wills,  or  with  a  portion  of 
them,  they  may  both  or  all  stand  as  the  last  will  of  the 
testator,  to  the  extent  to  which  the  latter  do  not  exclude 
the  former.  It  is  clear  that  it  is  the  duty  of  the  court  to 
give  effect  to  every  part  of  every  will  of  the  testator,  if 
the  several  dispositions  can  be  reconciled;  the  rule  of  con- 
struction being  substantially  the  same  where  there  are 
several  wills  to  be  harmonized,  as  where  there  are  several 
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clauses  in  the  sauie  will  or  in  a  will  and  codicil.  Subse- 
quent  wills,  indeed,  perform  the  office  of  codicils.  It  is 
held  that  the  revocation  of  a  will  may  be  proved  by  prov- 
ing the  execution  of  a  subsequent  will  by  the  testator, 
which  is  lost,  and  has  not  been,  therefore,  admitted  to  pro- 
bate. This  rule  is  necessarily  confined  to  cases  where  the 
subsequent  will  either  expressly  revokes  the  former,  or 
contains  a  different  disposition  of  the  whole  estate,  as  by 
appointmettt  of  an  executor  and  residuary  legatee;  and  the 
evidence  to  establish  its  execution,  as  well  as  its  incon- 
sistency with  the  former  will,  should  be  clear  and  satisfac- 
tory. There  can  be  no  revocation  by  a  later  will,  6f  which 
the  contents  are  unknown.'' 

The  testimony  in  this  case  shows  conclusively  the  exe- 
cution by  the  testatrix  in  1895  of  a  testamentary  paper. 
Graves,  one  of  the  attesting  witnesses,  says  that  deced- 
ent came  to  the  office  of  Mr.  Lightfoot  and  Jiimself,  ac- 
companied by  his  son,  for  the  purpose  of  having  a  will  pre- 
pared;  thkt  he  wrote  the  will  at  the  dictation  of  Mr.  Light- 
foot;  that  -each  clause  was  read  and  explained  to  testa- 
trix; that  it  was  duly  signed  and  executed  by  her,  and  at- 
tested by  himself  and  Mr.  Winchester;  that  she  took  the 
will  away  with  her;  and  that  he  had  never  seen  it  after- 
wards.    The  testimony  of  Winchester  is  to  the  same  effect. 

Contestants  offered  to  prove  by  the  witness  Graves  that 
the  paper  prepared  by  him  was  a  lengthy  document,  pur- 
porting to  dispose  of  the  whole  estate  of  testatrix,  and 
that  it  was  his  recollection  that  it  gave  to  contestant  John 
P.  Muller  a  house  and  lot  in  Paducah,  Ky.  This  testimony 
was  objected  to,  and  the  objection  sustained,  and  we  think 
erroneously.  After  proof  that  this  paper  was  lost  and 
could  not  be  found,  it  was  competent  to  establish  its  con- 
tents by  parol  testimony,  and  to  show  either  that  it  con- 
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tained  a-  clause  revoking  all  former  wills,  or  tliat  it  made 
a  disposition  of  her  property  whic^  wae  inconsistent  with 
the  bequests  of  the  former  will;  and  the  declaration  of 
the  testatrix  as  to  the  contents  of  the  will  itself  were  com- 
petent, as  secondary  evidence,  to  show  its  provisions,  and 
to  establish  the  fact  that  they  were  inconsistent  with  those 
of  the  former  paper,  as  the  burden  of  proof  was  on  contes- 
tants not  only  to  show  a  due  and  proper  execution  of  the 
last  instrument,  but  also  that  the  disposition  of  the  prop- 
erty of  testatrix  therein  made  was  substantially  different 
from  that  made  in  the  will  offered  for  probate,  and  ineon- 
sistent  therewith. 

In  all  of  the  instructions  given,  to  the  jury  on  the  trial 
they  were  told,  in  substance,  that  tlfe  mere  eiecution  of  a 
subsequent  will  was  of  itself  sufficient  to  authorize  them 
to  find  that  the  prior  will  had  thereby  been  revoked,  and 
all  testimony  offered  by^  contestants  conducing  to  establish 
the  contents  of  the  last  will,  and  to  show  its  inconsistency 
with  the  former  will,  was  excluded  upon  the  ground  that  it 
was  immaterial.  We  think  the  court  erred  in  the  instruc- 
tion given  to  the  jury  and  in  the  rejection  of  this  testinuony, 
and  for  these  reasons  the  judgment  is  reversed,  and  the 
cause  remanded  for  a  new  trial  consistent  with  this  opin- 
ion. 

Judge  Ouffy  dissents. 
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Case  71 — Action  for  Mandamus — May  22. 

Suter,  Sheriff,  v.  Stone,  Auditor. 

appbai<  fbom  fbankun  cibcuit  court. 

Judgment  fob  Defendant  and  Plaintiff  Appeals.    Affibmed. 

Sheriffs — C'JAipensatxon  fob  Transporting  Witness  to  Another 
CJounty. 

Held.  A  sheriff  is  roi  entitled  to  be  reimbursed  out  of  the  State 
treasury  for  the  cost  of  transporting  to  another  county  a  wit- 
ness in  a  criminal  case,  charged  with  contempt,  as  the  statute 
makes  no  provision  th prefer. 

JAS.  H.  POLSGROVE,  Attorney  fob  appellant. 

While  there  is  no  specific  provision  for  the  payment  by  the  State 
of  the  expenso  cf  Ihe  sheriff  in  conveying  a  prisoner  from  one 
county  to  another,  in  cases  of  this  kind  the  trend  of  the  sev- 
eral sections,  1728.  ^56,  354  and  888,  indicate  that  it  was  the 
intention  of  the  Legislature;  and  it  seems  to  be  the  spirit  of 
the  law  that  all  fees  and  expenses  incident  to  the  prosecution 
and  trial  of  a  felony  case,  as  well  as  that  all  fees  and  expenses 
incurred  in  maintaining  decorum  and  preserving  the  dignity  of 
the  circuit  court,  should  be  paid  by  the  State. 

Opinion  of  the  court  by  JUEKJE3  PAYNTER — Affibming. 

There  was  pending  in  the  Carter  Circuit  Court  an  in- 
dictment charging  a  certain  person  with  murder.  One 
George  Shelton  resided  in  Franklin  county,  and  was  sum- 
moned as  a  witness  in  that  proceeding,  and,  failing  to  ob4»y 
the  summons,  an  order  was  issued  by  the  Carter  Circuit 
Court  directing  the  sheriff  of  Franklin  county  to  arrest  and 
bring  hira  before  the  Carter  Circuit,  which  he  did.  The 
auditor  refusing  to  issue  his  warrant  for  the  cost  of  trans- 
portation, this  proceeding  was  instituted  to  compel  him  to 
do  so.^ 

An  officer  should  not  be  compelled  to  defray  the  expense 
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of  transporting  a  prisoner  from  one  county  to  another 
withont,  at  least,  being  reimbursed  the  amount  he  ex- 
pended.  However,  under  the  adjudications  of  this  court, 
tlie  auditor  can  not  be  compelled  to  issue  his  warrant  unless 
rbere  is  a  statute  authorizing  the  payment  of  the  claim. 
The  statute  authorizes  the  payment  of  jailers  for  imprison- 
Dg  and  releasing  one  charged  with  contempt.  It  also  al- 
ows  him  compensation  for  keeping  and  dieting  such  a 
)risoner.  It  also  allows  the  sheriff  sixty  cents  for  execut- 
ng  a  process  in  contempt  proceedings  in  a  criminal  case 
v'hen  the  court  excuses  the  contempt.  It  also  provides 
hat,  when  a  witness  is  attached  for  his  failure  to  appear 
without  good  cause  therefor,  he  shall  pay  all  costs  resulting 
rom  his  failure  to  do  so.  The  court  excused  Shelton-, 
herefore  he  was  not  liable  for  the  cost  of  his  transporta- 
ion.  There  being  no  statute  authorizing  the  payment 
f  this  expense,  we  must  hold  that  the  auditor  properly  re- 
ised  to  issue  his  warrant. 

The  fact  that  the  Legislature  provided  that  the  State 
lould  pay  certain  expenses  in  the  arrest  and  confinement 
'  persons  charged  with  rontempt  excludes  the  idea  that 
lose  not  named  should  be  so  paid  by  the  State.  Sub^ 
ction  1,  section  1749,  Kentucky  Sl:atutes,  provides  that 
lo  officer  shall  demand  or  receive  .  .  .  any  fee  for 
rvices  rendered  when  the  law  has  not  fixed  on  a  com- 
Dsation  therefor.    .    .    ."    The  judgment  is  affirmed. 
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Care  72 — Action  to  Recover  on  a  Boni>— May  22. 

Hudspeth's  Adm'r.  v.  Tyler  &  Others. 

APPEAL  FBOM  THE  FULTON   CIRCUIT  COURT. 

Judgment  rou  the  Defendant  and  Plaintiff  Appeals.    Reversed. 

Bonds — ^Release  of  Surety — Breach  of  Agreement  to  Produce 
Other  Sureties — Evidence. 

Held:  1.  While  a  suiety  is  not  released  by  the  failure  of  the  ob- 
ligee to  comply  ^iUi  his  parol  agreement,  made  when  the  bond 
was  delivered,  to  procure  the  names  of  certain  other  sureties, 
he  may  recover  &u<h  damages  as  he  has  sustained  by  a  breach  of 
the  agreement. 

2.  On  an  issue  as  to  whether  a  bond  was  executed  by  a  surety  on 

condition  that  the  agent  of  the  obligee  should  procure  the  names 
of  other  sureties,  evidence  showing  the  relations  of  the  parties 
and  the  t-ircumstahces  under  which  the  bond  was  executed  is 
admissible  to  enable  the  Jury  to  determine  the  reasonableness 
of  the  conflicting  statements  as  to  what  occurred. 

3.  Testimony  as  to  statements  of  a  witness  out  of  court  which  were 
\  inconsistent  with  his  testimony  was  admissible  to  impeach  his 

testimony,  but  for  no  other  purpose. 

D.  Q.  PARK  FOR  APPELLANT. 

1.  The  facts  alleged  in  the  pleadings  do  not  constitute  any  defense. 

2  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.),  337  and  339;  Wright  v. 
Shelby.  R  .R.  Co.,  16  B.  Monroe,  4,  5,  and  6;  Hubble  v.  Murphy, 
1  Duvall,  278,  280;  Murphy  v.  Hubble,  2  Duvall,  247,  248;  Gar- 
vin &  CJo.  V.  Mobley,  1  Bush,  48-53;  Gaar  v.  Louisville  Bank- 
ing Co.,  11  Bush,  188;  Ordinary  of  N.  Y.  v.  Thatcher,  32  Am. 
Rep.,  225,  235;  Miller  v.  Fletcher,  12  Vroom,  (N.  Y.),  403,  s.  c; 
21  Am.  Rep.,  356,  364;  Hunt  v.  Ford,  27  Gratt,  403,  s.  c;  41  L. 
R.  A.,  823;  Clark  oa  Contracts,  73-78;  Beecli  on  Contracts, 
vol.  1,  sec.  8,  page  14;  5  Cranch,  351,  Map  v.  Riddle. 

2.  The  special  findings  in  the  case  do  not  sustain  the  judgment. 

3.  The   special    findings   and   Judgment   not   sustained   by   the   byI- 

dence. 

4.  PlaintifT's  motion  for   a  judgment,   notwithstanding  the  special. 

findings  should  have  been  sustained. 
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6.  Incompetent  evidence  was  admitted  and  competent  evidence  ex- 
cluded. ' 

6.  In  any  event  judgment  should  have  been  rendered  against  ap- 
pellees for  the  debt,  less  the  contributable  share  of  those  who 
failed  to  sign.  83  Am.  St.  Rep.,  555,  6  note;  Williams  v.  Luther, 
17  Ky.  Law  Rep.,  312;  Blewitt  v.  Booram.  40  Am.  St.  Rep.,  605-6; 
Tyler  v.  €ate,  29  Oregon,  516;  11  Am,  &  Eng.  Enc,  (2d  ed.), 
337,  339. 

JOHN    W.  RAY  FOB  APPELLANT. 

1.  An  obligation  to  pay  money  or  save  a  party  harmless;  a  bond  de- 
livered to  an  agent  or  attorney  of  the  obligee  can  not  be  an 
escrow.  Such  delivery  is  absolute,  regardless  of  any  verbal 
condition  not  therein  expressed.  Mudd.  &c.,  v.  Green,  12  S.  W. 
Rep.,  139;  Wood  v.  Kendall,  7  J.  J.  Mar.,  216;  Hubble  v.  Murphy, 

I  Duv.?  280;  Millett  v.  Parker,  2  Met.,  608;  Wright  v.  Shelby.  R. 
R.  Co.,  16  B.  M.,  4;  Hurt  v.  Ford,  142  Mo.,  283;  Duncan  v. 
Pope,  47  Ga.,  445;  Plank  Road  v.  Stevens  10  Ind.,  401;  Dears- 
dorf  V.  Forisman,  24  Ind.,  481;  11  Am.  &  Eng.  Ency.,  2d  ed., 
330;  Ordinary  v.  Thatcher,  12  Vroom,  N.  J.,  408;,  45  Fed.  Rep.. 
332;  Devlin  on  Deeds,  2d  ed.,  par.  316;  Randolph  Com.  Paper, 
par.  227;   Garvin  v.  Mobley,  1  Bush,  48;   Gaar  v.  Banking  Co., 

II  Bush,  180;  Floumoy  v.  Three  Forks  Bank,  decided  Sept., 
1899,  52  S.  W.,  847;  45  L.  R.  A.,  346;  41  L.  R.  A.,  824;  38  U. 
S.  B.,  698. 

J.  C.  FLOURNOY  and  ROBERTSON  &  THOMAS,  Attorneys  for  ap- 
pellee. 

1.  It  is  contended  by  the  plaintiffs  that  the  defendant's  testimony,  if 
true,  does  not  offer  any  defense  for  the  reason  that  it  shows  a 
delivery  of  the  writing  to  him  as  agent  for  Hudspeth,  and  he  re- 
lies on  the  rule  laid  down  in  some  cases  that  there  can  not  be 
an  escrow  where  the  writing  is  delivered  to  the  principal  or 
obligee;  and  whilst  there  are  many  cases  that  seem  to  sup- 
port this  rule,  the  best  considered  cases  show  that  it  is  not 
applicable  to  such  a  state  of  facts  as  exist  here. 

2.  The  old  rigid  rule  went  on  the  principle  that  parol  evidence  could 

not  be  received  to  contradict  or  vary  the  terms  of  a  written  con- 
tract The  best  considered  cases  have  abandoned  the  idea  that 
proof  that  there  was  no  legal  delivery  contradicted  the  terms 
of  the  contract. 

3.  This  writing  bears  upon  its  face  an  ambiguity  which  parol  evi- 

dence alone  could  explain.  Flagg  v.  Mann,  2d  Sum.  U.  S.;  Deitz 
V.  Farish,  53  Howard  N.  Y.,  217;  Pym  v.  Campbell,  6  El.  &  B., 
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370;  Bowker  v.  Burdekln,  11  Mees  &  W.,  123;  Gudgen  t.  Besset, 
6  El.  &  B.,  986;  Blewell  v.  Boorum.  142  N.  Y.,  357;  Bivens  v. 
Helsey,  4  Met.,  78;  Gartin  v.  Afobley.  1  Bush,  48;  Smith  v.  Mob- 
ley,  10  B.  Mon.,  266;  James  v.  Shelby ville,  &c.,  Ins.  Co.,  1  Met, 
88;  Hall  v.  Smith,  14  Bush,  604;  Williams  v.  Luther,  17  Ky. 
Law  Rep.,  3l2. 

Opinion  of  the  coubt  by  JUDGE  HOBSON — Reversing. 

Appellant,  as  administrator  of  J.  W.  Hndspeth,  filed 
this  action  to  recover  of  appellees  on  a  bond  executed  by 
them  to  his  intestate.  For  defense  to  the  action  they 
pleaded  that  they  were  only  sureties  on  the  bond,  and 
signed  it  upon  the  condition  or*  agreement  that  four  other 
parties  named  in  the  answer  were  to  sign  it  before  they 
were  to  become  bound,  and  that  this  agreement  was  made 
with  D.  G.  Park,  the  attorney  of  the  intestate,  to  whom 
they  executed  the  bond,  and  that  it  was  left  with  him  in 
order  that  he  might  procure  the  signatures  of  the  other 
four  parties  to  it.  The  proof  on  the  trial  was  confiicting 
as  to  the  alleged  agreement.  It  showed  that  the  bond,  as 
originally  drawn,  contained  only  the  name  'of  appellee  H. 
A.  Tyler  as  surety,  and  that  it  was  interlined  by  adding  the 
words  "and  others"  after  his  name.  Park  testified  that  he 
agreed  to  take  H.  A.  Tyler  as  the  sole  surety  in  the  bond, 
.and  prepared  it  for  this  purpose;  that  Tyler,  after  sign- 
ing it,  brought  it  to  him  and  asked  if  he  would  object  to 
having  some  more  names  on  it;  that  he  assented  to  this, 
and  thereupon  interlined  the  words  "and  others,"  and 
Tyler  took  it  to  get  other  signatures  to  it,  and  afterwards 
returned  it  to  him  with  the  names  of  the  other  appellees 
to  it.  Three  of  the  appellees,  on  the  contrary,  testified 
that  it  was  agreed  originally  that  all  the  directors  of  the 
bank  would  sign  the  bond,  and  that  it  was  understood  with 
Park  that  none  of  them  were  to  be  bound  unless  all  signed 
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t  Four  of  the  directors  of  the  bank  did  not  sign  it,  and 
ippellees  rely  on  this  fact  to  release  them  from  liability. 
As  Park  was  acting  for  Hudspeth  in  the  transaction, 
he  delivery  of  the  bond  to  Park  was  a 
[ellvery  to  Hudspeth.  The  question  is,  therefore, 
irhether  appellees  can  show  that  they  delivered  the  bond 

0  the  obligee  on  the  understanding  that  it  was  not  to  be 
inding  until  four  others  signed  it.  This  precise  question 
as  presented  to  this  court  in  Hubble  v.  Murphy,  1  Duv. 
78,  where  this  court  said:  "Whether  or  not  the  ptain- 
ff's  failure  to  obtain  Goode'«  signature  would  have  en- 
tled  the  defendant  to  recover  damages  upon  a  counter- 
aim,  with  proper  averments,  we  need  nt)t  decide,  because 
le  defendant  does  not  allege  that  he  sustained  any  dam- 
fe  by  reason  of  said  failure.     He  pleads  said  failure  raere- 

as  a  defense  to  the  action.  The  only  ground  of  defense 
tiich       the       answer       can       possibly       be       regarded 

designed  to  present  is  either  that  the  plaintiff  agreed 
at  the  note  should  not  be  obligatory  on  the  defendant 
less  Goode's  signature  should  be  procured,  or  that  the 
te  was  delivered  to  the  plaintiff  on  condition  that  it 
3uld  not  be  obligatory  on  the  defendant  unless  said  sig- 
ture  should  be  procured.  The  answer,  as  copied  in  the 
•ord,  dK)es  not  expressly  aver  such  an  agreement  or 
'h  a  condition.  But,  if  such  an  agreement  or  condition 
lid  be  implied  from  its  statements,  still  it  presents  no 
ense,  because  such  an  agreement  by  parol,  being  con- 
dictory  of  the  writing,  could  not  destroy  its  obligation; 

1  such  a  condition  would  be  void,  because  a  note  or 
id  can  not  be  delivered  to  the  payee  or  obligee  as  an  es- 
w.  Badcock  v.  Steadman,  1  Root,  87;  Moss  v.  Riddle,  5 
nch,  .351,  3  L.  Ed.  123.''  It  is  conceded  in  the  opinion 
t  a  different  rule  applies  where  the  surety  signs  the 
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obligatioa  and  delivers  it  to  the  principal  on  the  condition 
that  he  is  to  procure  other  names  to  it,  and,  in  violation 
of  the  authority  thus  conferred  on  him,  with  the  know! 
edge  of  the  obligee,  delivers  the  obligation  without  prp- 
curing  the  other  signatures;  but  that  kind  of  case  is  dis- 
tinguished from  the  one  before  the  court.  This  decision 
followed  the  rule  laid  down  by  this  court  in  Wood  v. 
Kendall,  7  J.  J.  Marsh.  212,  and  Wight  v.  Railroad  Co., 
16  B.  Mon.  4.  The  same  case  was  again  before  this  court 
in  Murphy  v.  Hubble,  2  Duv.  247,  where  the  previous  rul- 
ing that  the  failure  of  the  obligee  in  the  note  to  procoire 
the  name  of  Goode  as  a  co-surety  with  Hubble  did  not 
release  the  latter,  but  that.  Hubble  was  entitled  to  dam- 
ages on  his  counterclaim  for  the  breach  of  the  obligee's 
agreement  to  have  Goode  sign  the  note,  was  approved. 
The  court  said:  "But  although  it  has  been  decided  in 
numerous  cases,  and  in  this  caae  when  formerly  here,  that 
the  obligatory  effect  of  a  note  or  bond  can  not  be  destroy- 
ed, nor  impsUred  by  a  contemporaneous  parol  agreement 
between  obligor  and  obligee  relating  to  and  purporting 
to  restrain  it«  obligation,  and  that  such  note  or  bond  de- 
livered by  the  obligor  to  the  obligee  can  not  be  made  an  es- 
crow by  a  parol  agreement  between  them,  made  at  the 
time  of  delivery,  that  it  shall  not  be  obligatory  unless* 
some  specified  act  be  done  by  the  obligee,  it  does  not  fol- 
low that  «uch  agreement,  and  especially  if  it  comprise  an 
undertaking  by  the  obligee  to  procure  another  surety, 
must,  because  it  is  ineffectual  for  certain  purposes,  and 
even  for  that  for  which  it  appears  to  have  been  primar:!** 
designed,  therefore  be  deemed  utterly  invalid  and  ineffect- 
ual for  all  purposes.  The  law  will  not  enforce  snch  an 
agreement  for  the  attainment  of  its  direct  and  Immediate 
or  expressed  object  of  changing  the  terms  or  legal  effect 
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of  a  written  instrument  which  is  the  act  and  deed  of.  the 
party  who  seeks  enforcement,  or  of  defeating  th»*  legal 
effect  of  the  delivery  by  which,  according  to  law,  it  han  be- 
come his  act  and  deed.  The  agreement,  the^«if«ut,  cnn 
not  be  specifically  enforced  upon  or  against  the  instru- 
ment to  which  it  relates,  and  which  remains  obligatory, 
notwithstanding  the  agreement.  But,  although  to  this  ex- 
tent unenforceable,  it  is  not  prohibited  by  law.  It  is  not 
illegal,  but  merely  insuflftcient  in  its  form  to  operate  co- 
ercive ly  in  the  particular  manner  designated;  and  the  ob- 
ligee in  the  bond  might  observe  and  give  effect  to  it  with- 
out any  violation  of  law  or  public  policy.  If  such  agree- 
ment be  founded  upon  a  legal  and  suflScent  consideration, 
— ^for  instance,  if  it  be  made  as  the  inducement  to  one  of 
the  parties  to  become  bound  to  the  other  as  surety  I'or  hi» 
debtor  (a*  third  person)  in  a  new  obligation,  whereby  his 
responsibility  is  created  or  prolonged,  anil  if  actual  dam- 
age accrue  to  the  party  thus  induced,  in  cousequenw?  of  the 
failure  of  the  creditor  to  perform  his  part  of  the  agree- 
ment, by  procuring  the  additional  sui'ety, — we  do  not  per- 
ceive, nor  admit,  that  the  incompetency  of  the  agree- 
ment to  impair  the  force  of  the  instruiueut  executed  by 
fbe  surety  should  deprive  him  of  all  remedy,  for  redress 
of  the  injury  he  sustains  by  the  nonperformance  of  the 
obligee's  undertaking,  by  the  performance  of  which  the 
responsibil'ity  upon  the  note  would  have  been  divided  be- 
tween the  two,  and  his  own  loss  would  have  been  reduced 
one-half."  The  same  rule  was  followed  in  Garr  v.  Bank- 
ing Co.,  11  Bush,  188,  and  none  of  the  subse<|uent  cases 
conflict  with  it. 

While  there  is  some  conflict  of  authority  in  other  States 
on  the  subject,  the  preponderance  is  in  favor  of  the  rule 
above  stated;  and,  were  it  otherwise,  we  would  not  now 
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feel  at  liberty  to  overrule  decisions  of  this  court  after  so 
long  a  lapse  of  time  and  after  they  have  so  often  been  ap- 
proved, it  follows,  therefore,  that  the  agreement  with  Park, 
if  he  made  one,  to  procure  the  names  of  the  other  four 
directors  to  the  bond,  could  not  have  the  effect  to  release 
the  signers  of  the  bond  from  liability,  and  that  they  are 
liable  on  the  bond  notwithstanding  Park's  failure  to  pro- 
cure the  other  four  names  to  be  signed  to  it.  If ~  Park 
made  such  an  agreement,  appellees  may,  by  proper  aver- 
ment,  under  the  cases  above  referred  to;  recover  by  way  of 
counterclaim  of  appellant  such  damages  as  they  thereby 
sustained;  but  the  answer  as  presented  is  not  suflQcient  foi 
this  purpose.  The  evidence  for  appellees  tended  to  show 
that  they  understood  all  the  directors  of  the  bank  were 
to  sign  the  bond,  but  with  whom  they  had  this  understand 
ing  is  not  so  clear.  As  to  what  was  said  by  any  of  them 
to  Park,  or  by  him  to  them,  the  evidence  is  rather  vague, 
and  we  are  by  no  means  satisfied  from  it  that  he  undertook 
or  agreed  to  procure  the  signatures  of  the  other  four  direc 
tors  to  the  bond.  The  bond,  on  its  face,  shows  that  Park 
drew  it  on  the  idea  that  H.  A.  Tyler  was  to  be  the  only 
surety  in  it.  It  was  signed  and  delivered  to  Park  about 
night,  when  it  would  appear  that  some  of  the  directors  had 
left.  He  lived  in  another  county,  and  went  home  on  the 
train  soon  afterwards,  and  it  is  hard  to  see  how  he  could 
have  been  expected  to  look  up  the 'other  four  directors  and 
procure  their  signatures  to  the  paper.  He  only  represent- 
ed Hudspeth,  and,  while  the  signers  to  the  bond  were 
interested  in  getting  as  many  names  to  it  as  they  could, 
there  is  nothing  in  the  circumstances  to  impose  this  duty 
on  Park,  or  to  make  it  probable  that  he  should  have  un- 
dertaken it.  If  be  did  not  agree  or  undertake  to  procure 
the  names  of  the  other  four  directors  to  the  bond,  there  can 
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be  no  recovery  on  the  counterclaim.  The  court  should  have 
admitted  the  evidence  offered  by  appellant  tending  to  show 
that  Hud»peth  was  not  situated  like  other  directors,  and 
explaining  the  circumstances  under  which  the  bond  was 
given;  for  this  evidencre  made  Park's  testimony  more  rea- 
sonable, and  it  was  proper  to  place  the  jury  or  court  in  tht^ 
light  of  the  circumstances  of  the  parties  at  the  time,  for 
they  would  thus  be  better  able  to  judge  of  the  motives  act- 
uating them,  and  determine  the  value  of  their  conflicting 
statements  as  to  what  occurred.  The  proposed  testimony 
as  to  the  stateihents  af  the  witness  R.  T.  Tyler  out  of 
court  should  have  been  admitted,  for  the  reason  that  these 
statements  were  essentially  inconsistent  with  his  testi- 
mony on  the  trial,  and,  while  this  evidence  was  not  substan- 
tive proof  of  the  facts  referred  to,  it  was  competent  to 
contradict  his  testimony.  Judgment  reversed,  and  cause 
remand-^d  for  further  proceedings  not  inconsistent  with 
this  opinion. 


Case  73 — ^Action  to  Enjoin  Collection  of  Tax-^May  %2, 

Providence   Banking    Oo.    v.    Webster  ,108  5271 

i-l  ^  o  "^    3271 

County,  &c.  ' ^ 

APPlfiAL    FROM    WEBSTER    CIRCUIT    COURT. 

judomsnt  for  defendants  and  plaintiff  appeals.    aiffibmed. 

Taxation — Franchise  of  Unincorporated  Bank. 

Held:  1.  Under  Constitution,  sec.  174,  providing  that  "nothing  in 
this  Constitution  shall  be  construe4  to  prevent  the  General  As- 
sembly from  providing  taxation  based  on  income,  licenses  or 
franchises,"  It  is  in  the  power  of  the  Legislature  to  declare  what 
corporations  or  companies  possess  franchises  subject  to  taxa* 
tlon. 
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2.  Under  Kentucky  Statutes,  sec.  4077»  providing  that  various  cor- 
porations, including  incorporated  banks,  "and  every  other  like 
company,  corporation  or  association,"  and  Id.  Section  40S2,  pro- 
viding that  any  person  or  association  of  persons,  not  being  a 
corporation  or  having  capital  stock,  engaged  In  the  business  of 
any  of  the  corporations  mentioned  In  section  4077.  shall  be 
deemed  and  treated  as  such  corporations  for  the  purpose  of  taxa- 
tion, an  unincorporated  banking  company  must  pay  a  tax  upon^ 
its  franchise. 

M.  C.  ft  G.  D.  GIVENS,  Attobnets  Foa  appellaitp. 

1.  A  franchise  is  a  privilege  to  do  what  the  ordinary  citizen  can 

not  do.  Com.  v.  City  of  Frankfort,  13  Bush,  186,  and  authorities 
there  cited. 

2.  Private  banks  are  restricted  and  can  not  do  with  their  money  as 

the  citizen  may  do,  but  a  restriction  Is  not  a  franchise.  Com. 
V.  Henderson  Bridge  Co.,  17  L.  R.,  392. 

3^  Capital  stock  and  franchise  are  separate  and  distinct  things. 
Franklin  County  v.  Depbslt  Bank,  87  Ky..  383,  and  oases  there 
cited. 

4.  Neither  the  Constitution  nor  statutes  authorize  a  franchise  tax 
against  private  banks  or  bankers.  See  sees.  4077  and  4082  of 
Ky.  Stats.,  and  sec.  174  of  the  Constitution;  also  case  of  Louis- 
ville Warehouse  Co.  v.  Com.,  20  Ky.  Law  Rep.,  1747. 


Opinion  of  the  court  by  JUDGE  PAYNTER — Affibmino. 

The  Providence  Banking  Company  is  a  private  bankini^ 
company  or  partnership,  not  incorporated.  The  question 
here  involved  is,  is  it  liable  to  pay  a  franchise  tax?  It  is 
insisted  that  it  does  not  possess  a  franchise,  in  the  mean- 
ing of  the  Constitution  and  statutes,  and  that  there  can  not 
be  imposed  upon  it  a  tax  in  the  nature  of  one  on  a  fran- 
chise. It  is  urged  that  the  word  "franchise'^  has  a  well- 
defined  legal  signification,  and  that  it  can  not  be  attached 
to  persons  engaged  in  a  private  banking  enterprise.  The 
Legislature  is  the  judge,  within  constitutional  limitations, 
as  to  what  shall  be  taxed.  The  Constitution  does  not  place 
upon  the  Legislature  the  necessity  of  imposing  a  tax  ou 
franchises,  for  the  last  clause  of  section  174  of  the  Coo* 
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stitution  is  as  follows:  ^^Nothing  in  this  Constitution 
jhall  be  construed  to  prevent  the  General  Assembly  from 
)roviding  taxation  based  on  income,  licenses  or  franchises.*' 
rh^  constitutional  convention  fearing  that  there  might  be 
L  construction  placed  upon  the  provisions  of  the  Constitu- 
ion  which  would  restrict  the  Legislature  in  the  matter  of 
mposing  taxes  upon  incomes,  licenses,  and  franchises,  the 
leclaration  we  have  quoted  was  inserted  as  part  of  that 
ection.  The  Legislature  is  not  prohibited  from  declaring 
^hat  corporations  or  companies  possess  a  franchise  sub* 
?ct  to  taxation.  It  is  within  its  power  to  make  the  desig* 
at  ion,  and  authorize  the  levying  of  taxes  thereon.  In  the 
xercise  of  that  power  it  enacted  sections  4077,  4082,  Ken- 
icky  Statutes,  which  read  as  follows: 

**Section  4077.  Every  railway  company  or  corporation, 
nd  every  incorporated  bank,  trust  company,  guarantee  or 
irety  company,  gas  company,  water  company,  ferry  com- 
iny,  bridge  company,  street  railway  company,  express 
jmpany,  electric  light  company,  electric  power  company, 
^legraph  company,  press  dispatch  company,  telephone 
^mipany, turnpike  company,  palace-car  company,  dining  car 
►mpany,  sleeping-car  company,  chair-car  company,  and 
ery  other  like  company,  corporation  or  association,  also 
ery  other  corporation,  company  or  association  having  or 
ercising  an\  special  or  exclusive  privilege  or  franchise 
t  allowed  by  law  to  natural  persons,  or  performing  any 
blic  service,  shall,  in  addition  to  the  other  taxes  imposed 

it  by  law,  annually  pay  a  tax  on  its  franchise  to  the 
ate,  and  a  local  tax  thereon  to  the  county,  incorporated 
y,  town  and  taxing  district,  where  its  franchise  may  be 
ereise<1." 
^Beetion  4082.     Whenever  any  person  or  association  of 
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persons  not  being  a  corporation  nor  having  capital  stock, 
shall,  in  this  State,  engage  in  the  business  of  any  of  th<* 
coi^porations  mentioned  in  the  tirst  section  of  this  article 
[4077],  then  the  capital  and  property,  or  the  certificates  of 
other  evidences  of  the  rights  or  interests  of  the  holders 
thereof  in  the  business  of  capital  and  property  employed 
therein,  shall  be  deemed  and  treated  as  the  capital  stock 
of  such  person  or  association  of  persons  for  the  purposes 
of  taxation  and  all  other  purposes  under  this  article,  In 
like  manner  as  if  such  person  or  association  of  persons 
were  a  corporation." 

In  Louisville  Warehouse  Co.  v.  Com.,  (Ky.),  49  S.  W., 
1069,  the  court  decided  that  the  warehouse  company  was 
not  embraced  by  the  provisions  of  the  statute,  and  it  w.is 
only  corporations  performing  a  public  service  which  wei*e 
80  embraced.  In  section  4077  it  will'  be  observed  that  the 
franchises  of  incorporated  banks  are  embraced.  After 
enumerating  the  corporations  which. should  pay  the  tax, 
there  is  a  general  provision  as  follows:  "And  every  other 
like  company,  corporation  or  association."  The  Providence 
Bank  is  a  company,  and  is  carrying  on  a  banking  business 
as  would  an  incorporated  bank.  If  section  4077  was  not 
broad  enough  to  enable  the  taxing  authorities  to  impose  ^ 
franchise  tax  up<>n  the  appellant,  then  section  4082  would 
do  so,  because  it  provides  that  any  person  or  association 
of  persons,  not  being  a  corporation  or  having  capital  stocky 
so  engaged  in  the  business  of  any  of  the  corporations  men- 
tioned in  section  4077,  shall  be  deemed  and  treated  as  such 
corporations  for  the  purposes  of  taxation.  We  are  of  the 
opinion  that  the  appellant  is  .liable  to  pay  a  franchise  tax, 
as  it  would  be  if  it  were  incorporated.  The  judgment  Is 
affirmed. 
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Case  74 — ^AcTiaN  io'Recoveb  Lakd— May  28. 

Jeffries  &  Others  v.  Butler. 

appeal  from  gbeen  circuit  court. 

Judgment  for  Defendant  and  Plaintiffs  Appeal.     Reversed. 

Construction  of  Deed — Life  Estate — Limitation  of  Action — Ac- 
crual OF  Cause  os*  Action  to  Remaindermen. 

Held:  1.  A  deed  of  gift,  naming  the  daughters  of  the  grantor  as 
parties  of  the  second  part,  and  granting  to  them  the  land  de- 
scribed, habendum  "to  have  and  to  hold  the  property  hereby 
conveyed  to  the  only  proper  use  and  benefit  of  the  said  parties 
of  the  second  part  during  their  natural  lives,  and  remainder  in 
fee  to  their  legal  issue,"  passes  to  the  grantor's  daughters  only 
a  life  estate,  with  remainder  to  their  children. 

2.  Where  a  life  tenant  conveys  the  fee,  no  right  of  action  accrues 
to  the  remaindermen  for  a  recovery  of  the  land  from  the  grantee 
until  the  death  of  the  life  tenant,  and  neither  the  fifteen  nor  the 
thirty  years'  statute  of  limitation  begins  to  run  until  that  time. 

B.  W.  BE2»^I€K,  Attorney  for  appellant. 

1.  It  is  not  within  the  jurisdiction  of  the  county  court  to  create  or 

divest  title  to  real  estate,  nor  can  it  adjudicate  questions  pertain- 
ing to  title  to  realty.    Kentucky  Statutes,  sec.  966,  page  460: 

2.  Limitation  does  not  begin  to  run  against  one   in  remainder  or 

in  reversion,  until  the  right  of  entry  exists  in  him,  which  is 
not  until  the  termination  of  the  particular  life  estate.  Section 
2505,  art.  1,  chap.  80,  Kentucky  Statutes;  Francis  v.  Wood,  81 
Ky.,  16;  4  Rep.,  page  616;  Mays  v.  Hanna,  4  Rep.,  50;  Mcllvane 
V.  Porter.  9  Rep.,  899;  Cudgel  v.  Tydings,  10  Rep..  737;  Decourcey 
V.  Dickens,  1  Rep.,  260;  Woolfolk  v.  Richardson,  10  Rep.,  690; 
May  V.  Scott,  12  Rep.,  248;  Prayser  v.  Hutchen,  10  Rep.,  871. 

3.  Under  deed  at  bar,  grantees,  the  four  daughters  of  grantor,  held 

as  life  tenants,  the  children  of  grantees  as  remaindermen.    Ken- 
*  tucky  Statutes,  sec.  2345,  chap.  76,  page  839. 

4.  Habendum  should  be  resorted  to  equally  with  the  granting  clause, 

to  arrive  at  the  intention  of  the  maker,  and  which  must  govern 
when  ascertainable.  C.  &  0.  R.  R.  Co.,  v.  Grfflth.  92  Ky.,  137; 
13  Rep.,  443;  Clay  v.  Chenault,  10  Rep.,  779;  Bodine  Adm'r.  v. 
Arthur,  91  Ky.,  53;  Baskett  v.  Sellars,  93  Ky.,  3;  General  Stat- 
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utes,  sec.  7,  art.  1,  chap.  6<3;  Daris  v.  Hardin,  80  Ky.,  673; 
Henderson  v.  May,  82  Ky.,  380;  Webb  v.  Holmes.  3  B.  M.,  404; 
Rogers  v.  Payne,  14  B.  B.,  107;  Poster  v.  Shreve,  6  Bush,  519: 
Brown  v.  Perrell,  83  Ky.,  417;  Ballard  v.  L.  &  N.  R.  R.  CJo., 
Law  Rep.,  535;  White  v.  White,  9  Ky.  Law  Rep.,  757;  Meri- 
wether V.  Meriwether,  10  Ky.  Law  Rep.,  669;  John  v.  John.  2 
Met,  331;  True  v.  Nichols,  2  Duvall.  647. 
'6.  The  estate  created  in  deed  at  bar  is  not  an  estate  tail,  which  by 
statute  is  converted  Into  a  fee.  Brown  v.  EJlzy,  83  Ky.,  440;  7 
Reporter,  339;  Kentucky  Statutes,  sec.  2345,  chap.  76,  page  839; 
Bodine  v.  Arthur,  91  Ky.,  54;  Foster  v.  Shreve,  6  Bush,  532. 

D.  T.  TOWLBS  AND  GARNETT  &  GARNETT  fob  Appellee. 

1.  The  granting  or  conveying  clause  of  the  deed,   in  controversy, 

it  in  conflict  with  the  habendum.  One  section  of  the  habendum, 
is  in  conflict  with  another  section.  It  is  well  settled  that  when 
there  is  a  conflict  between  the  ha1>endum  and  the  granting  clause, 
the  habendum  gives  way,  and  the  granting  clause  prevails. 

2.  The  granting  clause,   in  this  deed,  vests  in  the  four  daughters 

of  the  grantor,  the  fee  sipaple  title  to  the  land;  the  purpose  of 
'  the  habendum  was  to  make  it  the  separate  estate  of  the  daugh- 
ters and  to  prevent  it  being  controlled  by  their  husbands. 

8.  If  the  habendum  is  given  the  effect  claimed  by  the  appellants,  it 
creates  an  estate-tail,  which  by  our  statute  is  converted  into  a 
fee  simple  estate. 

4  If  the  appellant  ever  had  any  right  of  action,  it  is  barred  by  the 
statute  of  limitation  of  thirty  years. 

Opinion  or  the  covkt  by  JUDGE  WHITE — "Reversing. 

In  1855,  Josiah  Jeffries,  grandfather  of  appellants,  mad<^ 
and  executed  a  deed  of  gift  to  his  four  daughters,  by  name,  * 
to  certain  lands  in  Green  county.  The  granting  clause  of 
the  deed  reads:  "That  the  said  party  of  the  first  part 
hath,  for  and  in  consideration  of  natural  love  and  afifec- 
tion  for  his  said  children,  parties  of  the  second  part,  grant- 
ed and  given,  and  do  by  these  presents  grant,  give,  and 
convey,  unto  the  said  parties  of  the  second  part,  the  fol- 
lowing property.-'  The  habendum  clause  of  the  deed  reads: 
"To  have  and  to  hold  the  property  hereby  conveyed  to  the 
only  proper  use  and  benefit  of  the  said  parties  of  the  sec- 
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ond  part  doring  their  natural  lives,  and  remainder  in  fee 
to  their  legal  issue.  The  said  property  is  not,  in  any  event, 
to  be  subject  to  the  control  of  the  husbands  of  the  said 
parties  of  the  second  part  or  either  of  them,  but  the  same 
is  given  to  the  parties  of  the  second  part  for  their  separat«^ 
Qse  and  benefit;  and,  should  any  one  or  more  of  the  said 
parties  of  the  second  part  die  without  issue,  the  survivors, 
shall  have  and  enjoy  the  use  of  said  property  during  their 
natural  lives,  but,  in  the  event  that  one  of  the  said  parties 
should  die  leaving  legal  children,  the  children  of  such  a 
one  is  to  have  her  share  of  said  property;  and  at  the  death 
of  all  the  said  parties  of  the  second  part  the  said  property 
is  to  be  equally  divided  among  their  legal  issue,  or  the  is- 
sue of  such  as  may  leave  children,"  with  a  reservation  in 
the  grantor  of  the  right  of  control  till  the  second  parties 
arrive  at  the  age  of  twenty-one  years.  In  1861,  and  after 
the  death  of  Josiah  Jeffries,  there  was  a  partition  had  of 
the  lands  among  the  four  daughters,  and  the  deeds  made 
accordingly  by  a  commissioner  of  the  county  court.  The 
appellants  are  the  children  of  Melvina  Jeffries,  daughter 
of  Josiah  Jeffries,  named  in  the  deed  as  Melvina  Slinker, 
widow,  and  who  it  is  alleged  afterwards  married  W.  4.. 
Jeffries.  After  the  deed  of  partition  was  made  to  Melvina 
for  sixty-six  and  two-third  acres  of  the  land,  she^  with  her 
husband  sold  and  conveyed  the  land  to  Patterson  Jeffries, 
in  July,  1867,  and  the  same  land  was  sold  and  conveyed  by 
Patterson  Jeffries  and  wife  to  appellee  in  1867,  by  deed  in 
fee,  and  with  clause  of  general  warranty.  Melvina  Jeffries^ 
mother  of  appellants,  died  March  9,  1893.  In  November, 
1897,  this  action  in  ejectment  is  brought  to  recover  fifty 
acres  described  as  being  a  part  of  the  sixty-six  and  two- 
third  acres  allotted  to  Melvina  in  the  division,  and  being  a 
part  of  ihe  land  deeded  to  Patterson  Jeffries,  and  from  him 
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to  appellee  in  1867.  Appellee  answered  and  denied  that 
appellants,  under  the  deed  of  their  grandfather,  Josiah 
Jeffries,  derived  any  title,  but  alleged  that  under  that  deed 
a  fee  title  passed  to  each  of  the  four  daughters  named 
therein  as  grantees.  The  suit  for  division  and  deed  there 
under  was  also  pleaded  in  bar,  and  finally  pleade<i  the  stat 
ute  of  three,  fifteen  and  thirty  years  as  a  bkr  to  a  recov. 
€ry.  The  issues  arising  were  tried  by  the  court  without  a 
jury,  and  the  court  finds  that,  under  the  deed  of  1855  of 
Josiah  Jeffries,  the  mother  of  appellants  received  title  in 
fee,  and  also  found  that  the  action,  if  any  existed,  was 
barred  by  time,  and  rendered  judgment  dismissing  appel- 
lants' petition  absolutely,  and  from  that  judgment  this  ap 
peal  is  prosecuted. 

We  are  of  opinion  from  the  deed,  as  copied  supra,  that 
it  is  clear  that  Josiah  Jeffries  intended  to  give  to  his 
daughters  named  therein  only  a  life  estate,  remainder  in 
fee  to  their  children.  This  being  clear  and  unmistakable 
from  the  habendum  clause  in  the  deed,  on  the  authority  of 
Bodine's  Adm'rs  v.  .\rthur,  91  Ky.,  53,  (14  S.  W.,  904),  and 
Baskett  v.  Cellars,  ^Z  Ky.,  3,  (19  S.  W.,  9),  this  must  control 
the  whole  deed,  and  under  it  appellants  took  the  fee  in  re- 
mainder, subject  to  the  life  estate  of  the  mother. 

It  is  alleged  without  denial,  that  the  mother  of  appel- 
lants died  in  March,  1893.  It  is  well  settled  that  no  cause 
of  action  arises  to  a  remainder-man  for  possession  during 
the  life  of  the  holder  of  the  life  estate.  Boone  v.  Dykes' 
Legatees,  3  T.  B.  Mon.,  538;  Betty  v.  Moore,  1  Dana,  2.36; 
Birney  v.  Richardson,  5  Dana,  425;  King  v.  Mims,  7  Dana, 
273;  Davis  v.  Tingle,  8  B.  Mon.,  542;  Turman  v.  White's 
Heirs,  14  B.  Mon.,  569;  Edwards  v.  Woolf oik's  Adm'r,  17 
B.  Mon.,  380;  Simrall's  Adm'r  v.  Graham,  1  Dana,  575.  In 
the  recent  case  of  Francis  v.  Wood,  81  Ky.,  16,  it  was  held 
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that  limitation  did  not  begin  to  run  again-st  a  remaindei-- 
man  until  the  right  of  entry  existed  in  him,  which  is  not  till 
the  termination  of  the  particular  estate.  In  the  case  of 
Mellvain  v.  Porter  (^([y.),  7  S.  W.„  309,  8  S.  W.,  705,  it  was 
held  that,  where  the  life  tenant  conveys  the  fee,  the  stat- 
uate  of  limitation  does  not  begin  to  run  till  the  death  of  the 
life  tenant.  To  the  same  effect  is  the  case  of  Gudgell  v. 
Tydings,  (Ky.),  10  S.  W.,  466;  also  Woolfolk  v.  Richardson^ 
(KyO,  10  S.  W.,  320.  To  the  same  effect  is  the  case  of  Bran 
som  V.  Thompson,  81  Ky.,  387,  as  well  as  Frazer  v.  Hutch- 
ison,  10  Ky.  I^w  Rep.,  871.  These  cases  all  hold  that  the 
thirty-year  statute,  nor,  indeed,  any  other  statute  applies 
to  a  remainder-man,  until  the  death  of  the  life  tenant,  wheu 
the  cause  of  action  to  the  remainder-man  first  accrues,  and 
we  have  been  unable  to  find  any  case  in  conflict  with  these. 
The  thirty-year  statute  applies  to  persons  under  disability. 
Being  a  remainder-man  is  not  a  disability.  In  the  case  at 
bar  there  arose  no  cause  of  action  to  appellants  till  the 
death  of  their  mother,  in  1893,  and  no  period  of  limitation 
has  yet  run  as  will  bar  their  right  of  action.  The  three- 
year  statute  has  no  application.  Wherefore,  for  the  rea- 
sons given,  the  judgment  is  reversed,  and  cause  remanded 
for  a  new  trial,  and  for  proceedings  consistent  herewith. 
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Case  75. — ^Action  fob  Settlbment  of  Accounts  and  Involviivo  Titu 
OF  Infant  Childben  to  HoMESTSiVD. — ^Mat  23. 

Schnabel  &  Others  v.  SchnabePe  Ex'rx. 

appeal  fbom  jeffebson  cibcuit  coubt,  law  and  equitt  division. 

Jxjdoment  Dentino  Right  of  Infant  Ghildpen  of  Jacob  Schnabel 
TO  A  Homestead,  and  they  Appeal.    Re\'EK8ed. 

Homestead — Devise  Subject  to  Payment  of  Debts — ^Rights  of  Wid- 
ow AND  Infant  Chiu)ben.- 

Held:  1.  Where  the  widow  falls  to  renounce  the  provisions  of  the 
husband's  will  devising  to  her  his  entire  estate  subject  to  the  pay- 
ment of  his  debts,  she  can  not  claim  the  homestead  as  against 
his  creditors;  but,  as  the  rights,  of  the  infant  chadren  can  not 
be  thus  defeated,  they  are  entitled  to  occupy  the  entire  homestead 
jointly  with  the  widow  until  they  become  of  age. 

2.  The  homestead  having  been  sold,  the  infant  children  are  entitled 
to  the  Interest  on  $1,000;  but  the  chancellor  may.  In  his  discre- 
tion,  allow  them  the  present  cash  value  of  their  Interest,  or  direct 
a  reinvestment  of  the  fund  In  a  homestead  for  their  use  for  the 
statutory  period. 

QuFFY,  J.,  dissents  from  the  proposition  that  the  testator  may  charge 
his  homestead  with  the  payment  of  debts,  so  as  to  defeat  the 
rights  of  the  widow. 

C.  B.  SEYMOUR,  FREDERICK  FORCHT,  JR.,  AND  PHELPS  %  THUM 

FOB  appellants.  b 

STROTHER  &  GORDON  FOB  appellees. 
(No  briefs  in  record.) 

Opinion  of  majobity  of  the  coubt  by  JUDGE  DURELXiE — RsvEBSlNGb 

The  facts  of  this  case,  together  with  a  discussion  of 
most  of  the  authorities,  will  be  found  stated  in  the  sepa- 
rate opinion  of  Judge  Guffy.  However  much  the 
majority  of  the  court  might  be  inclined  to  agree  in  the 
reasoning  of  that  opinion,  were  the  question  now  for  the 
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first  time  presented  for  decision,  the  efifect  of  that  doc- 
trine would  be  so  far-reaching,  and  would  so  tend  to  un- 
settle  property  rights  vested  in  accordance  with  the  doc- 
trine laid  down  in  previous  decisions  of  this  court,  that 
we  are  constrained  to  base  our  judgment  upon  a  different, 
if  less  satisfactory,  argument.  In  this  case  the  will  of 
the  testator  provided  for  the  payment  of  his  debts,  and 
devised  all  his  estate  to  his  wif^,  who  failed  to  renounce 
the  will;  and  the  question  now  is  whether  "the  wife  or  the 
children,  or  both,  are  entitled  to  a  homestead,  v  In  an 
opinion  by  Judge  Hazelrigg  in  Nichols  v.  T^ancaster  (Ky.> 
32  S.  W.  676,  a  somewhat  similar  question  was  under  dis- 
cussion. The  court  said  that:  "If  the  widow  take  under 
Boch  a  will,  it  is  held  that  She  must  abide  by  its  terms. 
Id  a  number  of  cases  it  has  been  held  that  the  owner 
may  sell  his  homestead  and  pass  the  fee,  and  in  Myers' 
Guardian  v.  Myers'  Adm'r,  89  Ky.  442,  [12  S.  W,  933,] 
it  was  held  that  the  owner  of  a  homestead  not  exceeding 
fl,000  in  value  might  pass  title  thereto  to  his  widow 
and  children  by  will,  and  his  creditors  could  not  complain^ 
So,  in  Pendergest  v.  Heekin,  94  Ky.  384,  [22  S.  W.  605,] 
it  was  held  that  a  debtor  may  by  will,  as  •well  as  by  deed,, 
invest  his  wife  or  child  with  title  to  his  homestead,  free 
from  the  claim  of  his  -creditors."  This  is  followed  by  the 
significant  language:  **No  devisee  who  would  not  be  en- 
titled under  the  statute  to  a  homestead  has  been  held  en- 
titled under  a  will,  but  the  taker  is  said  to  hold,  not  under 
the  statute,  but  under  the  will.  Whether  this  conclusion 
is  entirely  logical,  and  in  consonance  with  the  statute 
which  gives  the  widow  and  infant  children  only  the  use 
of  the  property  for  a  given  time,  it  is  too  late  now  to  in- 
qaire."  The  authorities  cited  in  Nichols  v.  Lancaster,  and 
in  the  separate  opinion  of  Judge  Guffy  in  this  case,  abund 
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antly  show  the  recognized  doctrine  to  be  that  the  testator 
may  by  will  vest  his  widow  with  a  fee-simple  title  in  prop- 
erty occupied  by  him  as  a  homestead,  so  as  to  defeat  the 
claims  of  creditors,  and,  further,  that  if  the  will  eontaina 
a  provision  for  the  payment  of  debts,  and  the  widow 
fails  to  renounce  its  pr*ovisions,  she  takes  the  homestead 
property  with  that  burden  upon  it;  for,  as  said  by  Judge 
Guflfy  in  a  very  recent  case  in  which  that  question  was 
presented  (Harrison  v.  Taylor's  Adm'r  [Ky.]  51  S.  W. 
193):  **It  is  well  settled  that  a  person  can  not  claim  un- 
der a  will,  and  also  against  it;  and,  inasmuch  as  appellant 
accepted  the  provisions  of  the  will  of  her  husband,  she 
takes  the  entire  property  subject  to  his  debts,  and  can 
not  claim  either  homestead  or  dower  against  his  credi. 
tors.'*  Under  the  doctrine  thus  explicitly  declared,  there 
have  doubtless  been  very  many  transfers  by  widows  of 
fee-simple  title  in  homesteads  devised  to  them  by  will. 
The  doctrine  of  stare  decisis  should  apply,  to  prevent  this 
court  announcing  principles  at  variance  with  this  doctrine, 
to  unsettle  and  disturb  the  property  rights  acquired  under 
such  transactions.  We  are  of  opinion, therefore,that.byher 
failure  to  renounce  the  provisions  of  her  husband's  will, 
Mrs.  Schnabel  is  estopped  to  claim  her  right  of  homestead 
against  the  creditors. 

The  claim  of  the  children,  however,  presents  a  different 
question.  Being  infants,  they  could  not  renounce  the 
provisions  of  the  will,  and  are  not  estopped  by  their  failure 
to  do  so.  Their  mother's  acceptance  of  the  will's  pro- 
visions operated  to  give  her  a  fee  simple,  but  subject  to 
the  <ihildren's  right  of  joint  occupancy  with  her,  under  the 
statute,  until  they  should  become  of  age.  Under  the 
terms  of  this  will,  the  widow's  interest  was  subject  to  the 
payment  of  her  husband's  debts,  but  that  can  not  affect 
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the  children's  right  to  a  joint  enjoyment  of  the  entire 
homestead  for  the  entire  period  allowed  by  the  statute. 
It  follows,  therefore,  that  they  are  entitled  to  the  use 
of  the  homestead  until  th^y  arrive  at  the  age  of  twenty- 
one,  respectively;  and,  as  the  prox)erty  has  been  sold,  they 
are  entitled  to  the  interest  upon  J1,000,  the  payment  of 
which  will  be  provided  for  by  the  chancellor,  by  proper 
order,  upon  return  of  the  case.  The  chancellor  may,  in 
[lis  discretion,  as  he  may  deem  for  the  best  interests  of 
:he  children,  allow  them  the  present  cash  value  of  their 
nterest,*or  may  direct  a  reinvestment  of  the  fund  in  a 
lomestead  for  their  use  for  the  statutory  period.  For 
he  reasons  given,  the  judgment  is  reversed,  upon  the  ap- 
peal of  the  children,  and  the  cause  remanded,  with  di- 
•ections  to  enter  a  judgment  in  conformity  with  this  opin- 
3n. 

Separate  opinion  of  Judge  Guflfy  concurring  in  the  re- 
ersal. 

Jacob  Schnabel  died  in  February,  1894,  having  first  made 
nd  published  his  last  will  and  testament.  Item  1  feads 
s  follows:  "I  desire  all  of  ray  just  debts  and  funeral  ex- 
f^nse«  paid.''  The  second  item  is  as  follows:  "I  will 
Qd  bequeath  to  my  beloved  wife,  Framces  Schnabel,  all 
'  my  property,  real,  i)ersonal,  and  mixed,  to  do  with  as 
le  pleases.''  The  said  Frances  was  also  made  sole  execu- 
ix  of  the  will,  and  it  was  requested  that  she  be  allowed 
'  qualify  without  giving  surety.  This  Will  was  probated 
I  September  18,  1895.  The  widow  did  not  renounce  the 
ovisions  of  the  will,  but  qualified  as  executrix,  and  on 
le  2l8t  of  May,  1896,  instituted  suit  in  the  Jefferson  Cir- 
it  Court  for  a  settlement  of  her  accounts  as  executrix. 
seems  that  the  property  consisted  almost  entirely  of  real 
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estate,  which  was  indivisible  without  great  detriment  to 
its  value,  and  a  sale  of  the  entire  property  was  made;  it 
being  necessary  to  sell  the  real  estate  to  pay  the  debts  of 
the  testator.  It  finally  became  manifest  that  the  entire 
proceeds  of  the  sale  would  be  insufficient  to  pay  the  in- 
debtedness of  the  testator.  The  testator  left  three  un- 
married infant  children,  ranging  from  the  ages  of  five  to 
nine  years.  During  the  progress  of  the  suit  aforesaid, 
the  appellants  Frank,  Theodore,  and  Jacob  Schnabel,  by 
their  guardian,  and  also  Frances  Schnabel,  the  widow, 
filed  their  answer  and  counterclaim,  which,  together  w4th 
an  amended  petition  theretofore  filed,  showed  that  the 
testator  at  the  time  of  his  death  was  a  bona  fide  house- 
keeper, with  a  family  ccpsisting  of  these  appellants,  and 
occupying  and  using  the  beal  estate  in  question  as  a  home- 
stead; and  in  the  amended  petition,  answer,  and  counter- 
claim these  appellants  asserted  a  claim  for  homestead, 
and  sought  to  have  set  apart  to  them  J1,000  of  the  purchase 
price  of  said  real  estate.  The  court  sustained  the  demur- 
rer upon  the  part  of  the  creditors  to  the  pleadings  afore- 
said, and  from  that  judgment  this  appeal  is  prosecuted. 

It  is  the  contention  of  appellee  that  inasmuch  as  the 
will  of  Jacob  Schnabel  provided  for  the  payment  of  all 
his  debts,  and  bequeathed  to  his  Wife  all  his  property,  as 
before  stated,  and  she  failed  to  renounce! the  provisions 
of  the  will,  she  and  the  other  appellants  are,  for  the  rea- 
sons aforesaid,  deprived  of  any  homestead  claim  or  right. 
Appellee  cites  the  following  cases  in  support  of  his  con- 
tention, to-wit:  Pribble  V.  Hall,  13  Bush,  61;  Brame  v. 
Craig,  12  Bush,  404;  Derr  v.  Wilson,  84  Ky.,  14;  Watson 
V.  Christian,  12  Bush,  524;  Elmore  v.  Elmore's  AdmV,  5  Ky 
Law  Rep.,  580;  Hazelett  v.  Farthing,  94  Ky.,  421,  (22  S.  W., 
646.)    In  Watson  v.  Christian  the  testator  devised  to  his 
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wife,  for  life,  his  entire  estate,  subject  to  the  payment  of  his 
debts.     She  did  not  renounce  the  provision  of  the  will,  and 
it   was  held  that  she  could  not  claim  a  homestead  in  op* 
position  to  the  claims  of  the  creditors  of  her  husband. 
It  does  not  appear  that  there  were  any  infant  children  of 
the  testator.    In  fact,  it  is  pretty  evident  that  there  were 
none.     Nor  was  the  power  of  the  testator  to  dispose  of  his 
property  by  will  considered  or  questioned  in  that  case. 
It  is  worthy  of  note  that  Judge  Pry  or  dissented  from  the 
opinion.    In  Pribble  v.  Hall  it  was  decided  that  the  home- 
stead law  merely  exempted  the  homestead  from  the  sale 
under  coercive  process,  and  left  the  husband's  power  of 
alienation  unchanged.     And  in  Brame  v.  Craig,  12  Bush, 
404,  the  same  doctrine  is  announced.     It  is  also  said  in  this 
case   that:    "The  homestead  exemption  is  not  an  estate 
in  the  land,  but  only  a  privilege  of  occupying  the  same 
by  a  housekeeper  with  a  family,  as  against  his  creditors; 
and,  although  the  homestead  is  not  subject  to  coercive 
sale  by  a  creditor,  a  sale  and  conveyance  of  a  tract  of  land 
covered  by  the  homestead  privilege,  by  the  owner  thereof, 
is  not  prohibited  by  the  statute.''     In  Derr  v.  Wilson  the 
question  involved  in  that  case  was  the  validity  of  a  judg- 
ment limiting  the  right  of  a  party  to  an  estate  for  life, 
and  vesting  his  infant  son  with  an  interest  for  two  years, 
'  on  the  contingency  that  he  survived  his  father.    This  court 
said  that  judgment  was  erroneous,  but,  as  it  stood  unre 
versed,  it  was  conclusive  as  to  the  rights  of  the  parties  in 
that  case.    It  is  true  that  the  court,  in  discussing  the  ques- 
tion, said:     "The  owner  of  the  land,  who  is  in  possession, 
and  a  housekeeper,  with  a  family,  is  entitled,  as  against 
creditors,  to  an  exemption  of  so  much  of  the  land,  includ- 
ing the  dwelling  house  upon  it,  as  shall  not  exceed  in  value 
$1,000.    This  belongs  to  him,  with  a  right  to  dispose  of  it 
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as  he  sees  proper,  because  the  creditors  have  no  interest  in 
it.  .  .  ."  The  court  further  said:  **It  is  only  where  the 
owner  of  a  homestead  dies  without  disposing  of  it  that  it. 
passes  to  his  widow  and  children,  and  then  it  may  be  sold 
subject  to  their  joint  occupancy;  that  is,  to  be  held  by  the 
widow  so  long  as  she  occupies  it  for  her  benefit  and  the  in 
fant  children,  and  if  she  dies  or  abandons  it,  the  unmarried 
infant  children  can  occupy  it  until  the  youngest  unmarried 
child  becomes  twenty-one  years  of  age."  In  Elmore  v.  EI 
more's  Adm'r,  it  seems  that  the  court  assumed  that  the 
court  in  Watson  v.  Christian  decided  that  by  the^widow's 
failure  to  renounce  the  provisions  of  the  will  which  made 
her  a  devisee,  but  provided  that  the  testator's  debts  should 
be  paid,  thereby  she  not  only  forfeited  her  right  to  a  home- 
stead, but  that  her  action  barred  the  right  of  the  infant 
children  to  claim  a  homestead.  But  the  fact  is  that  the 
right  of  the  children  to  a  homestead  was  not  involved  la 
the  case  of  Watson  v.  Christian,  nor  was  it  discussed.  The 
opinion  in  Elmore  v.  Elmore's  Adm'r  fails  to  state  what 
really  was  the  issue,  or  what  the  contention  of  the  different 
parties  was;  nor  does  it  show  what  the  judgment  of  the 
court  below  was  that  was  affirmed.  It  will  be  further 
seen  that  the  syllabus  which  the  i^eporter,  we  suppose, 
placed  at  the  head  of  the  case  supra  can  not  be  found  in 
Watson  V.  Christian.  In  Hazelett  v.  Farthing,  94  Ky., 
421,  (22  S.  W.,  646),  it  seems  that  the  court  expressed  an 
opinion  to  some  extent  sustaining  the  contention  of  ap- 
pellee, but  it  will  be  found  upon  an  examination  of  that 
opinion  that  the  question  involved  in  the  case  at  bar  was 
not  in  any  sense  before  the  court  for  decision.  The  ques- 
tion involved  was  as  to  the  right  of  one  of  George  Farth- 
ing's children,  not  named  as  a  devisee,  to  a  share  in  the 
estate  devised  to  a  brother  who  had  died.    The  will  ia 
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question  devised  to  the  wife  of  the  testator  and  children, 
Susan,  Francis,  Charles  W.,  N.  J.,  C.  B.,  and  J.  C.  Farth- 
ing, and  n.  M.  Pulliam,  all  the  balance  of  his  personal 
property,  real  estate,  etc.  The  court  held  that  the  devisees 
took  a  joint  and  equal  interest  in  the  land  question,  for 
the  appellant  Hazelett,  who  was  one  of  his  children,  was 
excluded  from  any  interest,  while  Pulliam,  not  his  child, 
was  included.  The  relief  sought  was  a  sale  of  the  land  and 
a  division  of  the  proceeds,  a  portion  of  which  plaintiff 
claimed  in  right  of  her  full  brother,  one  of  the  persons 
named  in  the  fourth  clause,  but  since  deceased.  It  also 
seems  that  the  plaintiff  had  alleged  in  her  petition  that  tho 
widow,  who  is  her  stepmother,  accepted  the  provisions  of 
her  husband's  will,  and,  with  the  infant  children,  occupied 
the  land  under  it  for  twelve  years  past.  The  court  sustained 
the  claim  of  the  plaintiff  as  one  of  the  heirs  of  her  father, 
but  it  will  be  seen  that  the  question  of  a  creditor's  right 
to  subject  the  homestead  was  not  involved  or  discussed  by 
the  court.  Nor  was  the  power  of  the  testator  under  the 
statute  to  dispose  of  the  homestead  by  will  considered. 

The  appellants  cites  Kentucky  Statutes,  sections  1706, 
1707,  4825;  Myers'  Guardian  v.  Myers'  Adm'r,  89  Ky.,  442, 
(12  S.  W.,  933);  Pendergast  y.  Heekin  (Ky.),  22  S.  W.,  605, 

Section  4823,  Kentucky  Statutes,  provides:  "Every  per- 
son of  sound  mind  not  being  under  twenty-one  years  of  age, 
nor  a  married  woman,  may  by  will  dispose  of  any  estate, 
ri^ht  or  interest  in  real  or  personal  estate  that  he  may  be 
entitled  to  at  his  death,  which  would  otherwise  descend 
to  his  heirs  or  pa^s  to  his  personal  representatives;  al- 
though he  may  become  so  entitled  after  the  execution  of 
his  will."  Section  1702,  Id.,  provides  that,  in  addition  to  the 
personal  property  exempt  from  execution,  there  shall  be 
exempt  from  sale  under  execution,  attachment,  or  judg- 
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ment,  except  to  foreclose  a  tiiortgage  or  for  purcba«e 
money,  ro  much  land,  including  a  dwelling  house  and  ap- 
purtenances, owned  by  debtors  who  are  aetual,  bona  fide 
housekeepers,  with  a  family,  resident  in  the  Common* 
wealth,  as  shall  not  exceed  |1,000.  Section  1706,  Id.,  pro 
Tides  that :  "No  mortgage,  release,  or  waiver  of  exemption 
shall  be  valid  unless  same  be  in  writing,  subscribed  by 
the  defendant  and  his  wife  and  acknowledged  and  recorded 
in  the  same  manner  as  conveyance  of  real  estate;  and  such 
an  exemption  in  favor  of  an  execution  debtor  or  one  against 
whom  judgment  has  been  rendered,  shall  continue  after  his 
death  for  the  benefit  of  his  widow  and  children,  but  shall 
be  estimated  in  allotting  dower."  Section  1707  is  as 
follows;  *'The  homestead  shall  be  for  the  use  of  the  wid- 
ow so  long  as  she  occupies  the  same,  and  the  unmarried 
infant  children  of  the  husband  shall  be  entitled  to  a  joint 
occupancy  with  her  until  the  youngest  unmarried  child  ar- 
rives at  full  age.  But  the  termination  of  the  widow's  oc- 
cupancy shall  not  affect  the  right  of  the  children;  but  said 
land  may  be  sold,  subject  to  the  right  of  said  widow  and 
children,  if  a  sale  is  necessary  to  pay  the  debts  of  the  hus- 
band." it  is  the  contention  of  the  appellants  that  by  the 
express  terms  of  the  statute  the  widow  and  infant  children 
are  vested  with  a  homestead  right  upon  the  death  of  the 
husband  and  father,  and  that  the  homestead  does  not  de- 
scend to  the  heirs  of  the  husband  or  to  his  personal  rep- 
resentatives, and  therefore  is  not  a  subject  which  can  be 
devised  or  disposed  of  by  will.  It  must  be  conceded  that 
a  homestead  does  not  descend  generally  to  the  heirs  of  the 
decedent;  for,  as  said  in  Brame  v.  Craig,  12  Bush,  407,  the 
homestead  exemption  is  not  an  estate  in  land,  but  only  a 
privilege  of  occupying  the  same.  And  it  is  clear  that  the 
right  of  occupancy  must  depend  upon  the  fact  that  there 
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IS  a  widow  or  infant  child  or  children  who  survive  the 
testator,  and  such  right  is  given  them  by  statute,  and  not 
simply  because  they  are  the  heirs  of  the  decedent.  It  has 
always  been  considered  that  statutory  exemptions  from  co 
ercive  sdles  were,  in  part,  if  not  chiefly,  intended  for  the 
benefit  of  the  wife  and  children  of  the  debtor.  But,  if  a 
testator  can  dispose  of  the  homestead  by  will,  he  can, 
thus  defeat  the  statutory  homestead  right  given  to  his  wid- 
ow and  infant  children  by  express  provision  of  law;  and, 
moreover,  if  appellee's  *  contention  be  true,  the  testator 
might  have  disposed  abso-lutely  of  the  homestead,  and  thus 
defeated  the  statutory  right  of  the  creditor  to  sell  the 
same,  subject  to  the  right  of  widow  and  children,  in  satis- 
faction of  the  debts  due  from  the  testator.  It  is  sug- 
gested by  the  appellants  that  this  view  of  the  law  is  not  at 
all  in  conflict  with  the  right  of  the  testator  in  his  life* 
time  to  sell  the  land  used  as  a  homestead,  which,  of  course, 
carries  with  it  the  homestead  right.  Such  a  sale  would  not 
defeat  the  potential  right  of  dower  unless  the  wife  united 
in  the  conveyance.  It  will  be  seen  from  the  statute  that  " 
a  homestead  can  not  be  legally  sold  under  execution  or 
other  coercive  process  for  deUt^  unless  the  wife  consents 
thereto,  as  provided  in  the  statute.  A  will  only  takes  ef- 
fect after  the  death  of  the  testator,  and  it  is  suggested  that 
upon  the  death  of  the  testator  his  homestead  eo  instanii 
passes  from  him  and  is  vested  in  his  widow  and  infant 
children,  and  that  his  will  could  in  no  manner  affect  the 
same.  And  it  is  further  suggested  that,  inasmuch  as  he 
had  not  disposed  of  his  title  to  the  property  in  question 
during  life,  he  could  not  place  the  same  beyond  the  reach 
of  creditors  by  a  last  will  and  testament,  because  the  stat- 
nte  makes  a  different  provision.    It  should  be  remembered 
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that  prior  to  the  homesiead  act  of  1866,  all  the  real  estate 
of  the  debtor  was  subject  to  coercive  sale,  and  it  therefore 
follows  that  he,  or  those  claiming  under  him,  can  only  as- 
sert such  exemptions  as  are  allowed  by  the  homestead  act 
aforesaid.  The  owner  of  the  land  in  and  to  which  the 
homestead  attaches  may  sell  the  land  in  the  same  maimer 
that  he  may  sell  other  real  estate,  and,  the  land  being 
sold,  the  homestead  right  goes  with  it.  He  may  even  give 
the  homestead  tract  away,  and  no  c^reditor  can  complain, 
because  the  creditor  can  not  levy  and  sell  such  land  to  sat 
isfy  his  demand.  But  the  homestead  statute  expressly 
provides  that  the  homestead  tract  may,  after  the  death  of 
the  owner,  subject  to  the  rights  of  widow  and  infant  chil- 
dren, be  sold  to  pay  the  debts  of  decedent.  Can  the  home- 
steader defeat  or  nulify  the  provisions  of  the  statute  by 
will?  It  is  certain  that  he  could  not  by  will  place  any  other 
property  beyond  the  reach  of  his  creditors. 

The  case  of  Myers'  Guardian  v.  Myers'  Adm'r,  89  Ky., 
443,  (12  S.  VY.,  933),  discusses  the  question  of  homestead 
It  appears  from  the  opinion  that  Michael  Myers  devised  to 
his  wife,  for  life,  and  the  remainder  to  his  daughter.  Hat- 
tie  Myers,  all  his  estate,  consisting  of  a  small  amount  of 
personalty,  since  consumed,  and  the  house  and  lot  in 
controversy.  In  1888  the  widow  died,  and  Power  was  ap- 
pointed her  administrator,  and  instituted  his  action  for  a 
sale  of  the  house  and  lot  for  the  payment  of  debts,  etc» 
Hattie,  who  was  an  infant,  filed  her  answer  by  guardian^ 
and  alleged,  that  at  the  time  of  her  father's  death  he  was  a 
bona  fide  housekeei)er,  and  that  the  lot  in  question  was  of 
less  value  than  |1,000,  and  in  virtue  of  the  will,  her  mother 
being  dead,  she  was  absolute  owner  thereof,  and  asked  judg- 
ment to  that  effect,  and  in  the  second  paragraph  asked  that, 
in  case  the  court  adjudged  the  property  subject  to  payment 
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of  debts  against  the  testator,  her  liomestead  right  to  the 
proceeds  be  saved  and  set  apart  to  her.  The  court  below 
sustained  a  general  demurrer  to  the  answer,  and  the  lot 
was  sold,  bringing  fSOo.  This  court,  after  quoting  the 
homestead  statutes,  said:  "By  a  fair  construction  of  that 
section,  the  widow  and  children  can  not  be  disturbed  in 
possession  of  the  homestead  while  the  widow  lives;  nor, 
in  case  of  her  death  or  abandonment,  can  the  children  be 
deprived  of  the  possession  and  enjoyment  of  it  before  they 
arrive  al  full  age."  It  seems,  also  to  be  clearly  decided 
that  in  case  of  a  sale  af  the  homestead  by  the  widow,  or  in 
case  of  her  death  or  abandonment,  the  children  are  en« 
titled  to  the  use  of  the  homestead.  The  court  further 
said:  **For  not  only  is  it  in  terms  provided  that  the  termi- 
nation of  the  widow's  occupancy  shall  not  affect  the  right 
of  the  children,  but  this  court,  in  the  cases  of  Eustache  v 
Rodaquest,  11  Bush,  46,  and  Little's  Guardian  v.  Wood- 
ward, 14  Bush,  585,  has  decided  that  the  children,  when 
there  is  no  widow,  would  be  entitled  to  the  exemption. 
Such  being  the  condition  and  relative  rights  of  the  widoT? 
and  children  when  the  owner  of  a  homestead  dies  intes- 
tate, we  are  at  a  loss  to  see  how  the  failure  of  the  widow 
to  exercise  an  election  not  to  take  under  a  will  of  such 
owner  could  prejudice  his  infant  children;  and  consequently 
it  seems  to  us  the  case  of  Watson  v.  Christian,  12  Bush, 
524,  has  no  application,  for  there  it  was  simply  decided 
the  widow,  who  had  not  elected  to  renounce  the  will  of 
her  husband,  by  which  it  was  provided  his  debts  should 
be  firirt  paid  out  of  the  homestead,  before  she  was  en- 
titled to  any  part  of  the  estate  devised,  could  not  claim 
as  widow  under  the  statute, — the  right  of  the  infant  chil- 
dren, if  there  were  any,  not  being  involved  at  all.  But 
the  further  and  hitherto  undecided  question  is  presented. 
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whether  the  owner  of  a  homestead  not  exceeding  one  thou- 
sand dollars  in  value  can  pass  title  to  the  property  to  his 
widow  and  children  by  will."  The  court  finally  sustained 
the  claim  of  Hattie,  and  reversed  the  judgment  of  the  court 
below.  It  seems  clear  that  the  opinion  in  the  case  supra 
sustains  the  contention  of  appellants^  so  far  as  the  infant 
children  of  the  testator  are  concerned. 

The  statute  giving  testamentary  power  was  not  consid* 
ered  in  any  of  the  cases  referred  to.  Nor  did  the  court  con- 
sider that  provision  of  the  homestead  law  which  special- 
ly provides  that  the  homestead,  subject  to  the  rights  af  the 
widow  and  infants^  should  be  liable  to  sale  to  pay  the 
debts  due  from  the  owner  of  the  fee.  After  a  careful  con- 
sideration of  all  the  law  respecting  homestead  rights,  1 
am  of  the  opinion  that  the  owner  of  the  homestead  can 
not  dispose  of  the  same  by  will  so  as  to  in  iany  manner  inter- 
fere with  the  homestead  rights  of  the  widow  and  infants; 
nor  can  he  by  will  deprive  the  creditors  of  his  statutory 
right  to  subject  the  property  to  the  payment  of  his  claim. 
Any  attempt  by  will  to  dispose  of  the  homestead  is  utterly 
voidj  so  far  as  the  statutory  rights  of  the  widow,  infants, 
and  creditors  are  concerned.  And,  this  being  true,  the  wid' 
ow  does  not  forfeit  her  homestead  right  by  failing  to  re 
nounce  the  provisions  of  such  a  will.  It  should  be  re- 
membered that  the  homestead  right  is  purely  statutory. 
It  has  no  existence  independent  of  the  statute.  It  is  in- 
tended primarily  for  the  benefit  of  the  family  of  the  debtor. 
No  one  can  acquire  a  homestead  without  first  acquiring 
u  family.  Such  homestead  is  thereafter  exempt  from 
debts  thereafter  created,  but  can  be  made  liable  for  debts 
theretofore  created.  It  is  true  the  owner  of  the  fee  may  sell 
the  land,  and,  of  course,  the  right  to  occupy  goes  with  it-, 
but  he  may  not  deprive  the  wife  of  her  potential  right 
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of  dower.  He  may  abandon  the  homestead,  and  it  there- 
by becomes  subject  to  levy  and  sale  for  debts,  but  such 
sale  does  not  deprive  the  wife  of  her  potential  dower 
right.  So  long  as  the  owner  occupies  the  homestead,  he 
can  not  make  it  subject  to  coercive  sale  for  debts  without 
the  affirmative  action  and  without  consent  of 
the  wife  in  writing;  and  yet,  if  the  power  to  dis- 
pose of  it  by  will  exists,  he  can  defeat  the  homestead 
claim,  unless  the  wife  by  affirmative  action  prevents  it. 
It  is  important  to  remember  that  dower  right  is  essenti- 
ally diflfe»rent  from  homestead.  Dower  is  the  exclusive 
right  of  the  wife.  But  the  homestead  is  for  Ker  and  the 
unmarried  infant  children.  The  fact  that  the  hqsband 
may  sell  the  homestead,  or  abandon  the  same,  does  not 
su&rtain  the  claim  that  he  may  dispose  of  it  by  will.  The 
presumption  is  that,  if  he  sells  or  abandons  the  home,  he 
does  so  to  better  the  condition  of  himself  and*  family,  and 
he  is  still  under  obligation  to  care  for  his  family.  Not 
80  in  the  case  of  a  will.  One  of  the  chief  objects  or  pur- 
poses of  the  homestead  law  was  to  protect  the  widow 
and  infant  children  from  the  ill  effects  of  the  mistakes 
and  improvidence  of  the  husband.  The  case  at  bar  illus- 
trates the  necessity  for  the  homestead  lew.  I  presume  no 
one  will  for  a  moment  contend  that  the  testator  intended 
or  desired  to  leave  his  widow  and  little  children  homeless 
and  penniless.  Yet  such  is  the  result  of  the  construction 
of  the  court  below.  I  do  net  think  the  argument  that  we 
should  adhere  to  the  decision  in  Myers'  Guardian  v.  Myers' 
Adm'r,  because  it  establishes  a  rule  under  which  some 
rights  have  accrued,  is  entitled  to  much,  if  any,  weight. 
The  decision  has  only  been  in  force  about  ten  years,  and  I 
think  it  much  better  to  adopt  the  true  rule,  even  if  some 
inconvenience  should  result,  than  to  adhere  to  an  erron- 
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eous  eonstructiau  for  all  time.  I  do  not  think  an  erron- 
eous decision  should  be  adhered  to.  I  do  not  think  courts 
should,  any  more  than  legislature*  or  individuals^,  disre- 
gaird  progress,  improvement,  and  enlightenment.  I  con- 
cur in  the  reversal  of  the  judgment  of  the  court  below, 
but  do  not  absent  to  the  other  doctrine  announc-ed  in  the 
majority  opinion.  My  opinion  is  that  the  statute  of  wills 
does  not  authorize  the  owner  of  a  homestead  to  devise  it. 
I  also  think  that  the  homestead  statute  prohibits  any  tes- 
tamentary disposition  thereof. 


Cask  76. — ^Action  fob  Breach  of  Oontbact. — ^Mat 

Nevels  &  Others  v.  Kentucky  Lumber  Oo. 

APPEAL  FBOM   Pm^SKI   OIRCUrf   COUKT. 

judohent  for  defendant  and  plaintiffs  appeal.    affirmed. 

Tenancy  in  Common — Sale  of  Logs  by  Co-tenant — ^Refusal  of  Buy- 
er ro  Receive. 

Held:     1.  One  of  several  tenants  in  common  can  not  cut  and  sell 

logs  from  the  land  without  consent  of  his  co-tenants,  so  as  to 

devest  them  of  their  interest. 
2.  Where  co-tenant  attempts  to  sell  logs  cut  from  the  land  without 

consent  of  co-tenant,  the  huyer  may  refuse  to  receive  the  lo^ 

upon  the  ground  that  he  has  not  title. 

G.  W.  SHADOAN,  attorney  for  appellant. 

1.  The  only  question  for  the  court  to  decide  is  whether  one  Joint 
tenant,  or  tenant  in  common  can  sell  timher,  growing  on  the 
land  owned  in  common  hy  all  the  tenants,  without  the  consent 
of  his  co-tenants.  Our  contention  is,  that  such  a  sale  is  valid. 
Petit  V.  Marhle,  13  Law  Rep.,  780. 

0.  H.  WADDELL,  Attorney  for  APPELLEEa 

1.  A  sale  by  one  joint  tenant  will  not  divest  another  Joint  tenant 

of  his  interest  in  the  common  property,  unless  he  has  been  duly 
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authorized  to  make  such  sale,  or  unless  the  sale  was  duly  ratified 
by  the  other  tenant.  Freeman  on  Judgments,  sec.  249;  11  Am. 
&  Bng.  Ehicy.  of  Law,  pages  1090,  1095,  note  5;  Murray  v.  Haverly, 
70  111.,  ai3. 

Opinion  of  the  coubt  by  JUDGE  HOBSON — ^Affibming. 

Appellants  made  a  contract  with  appellee  to  get  ont 
for  it  500  poplar  logs,  to  be  delivered  in  Big  South  Pork, 
or  Little  South  Pork,  or  Big  Sinking  Creek,  in  Pulaski 
county,  by  the  Ist  day  of  September.  1893,  and  to  be  there 
received  and  measured  by  appellge.  It  was  a  part  of  the 
contract  that  when  as  many  as  100  logs  were  ready  appel- 
lee was  to  receive  and  pay  for  them.  Appellants  got  out 
a  number  of  logs,  and  called  on  appellee  to  receive  them, 
but  when  it  was  about  to  do  so  it  received  notice  that  the 
logs  were  not  the  property  of  appellants,  and  declined 
to  receive  them.  This  suit  was  brought  by  appellants  to 
recover  damages  of  appellee  for  its  failure  to  receive  the 
logs.  The  proof  shows  that  the  logs  were  cut  from  a  tract 
of  300  acres  of  land  which  was  owned  by  five  or  six  par- 
ties as  tenants  in  common;  that  the  owner  of  an  undivided 
one-fourth  of  the  land  sold  the  poplar  timber  on  the  land 
to  appellants  without  authority  from  the  other  owners; 
that  the  owners  of  another  fourth  of  the  land  notified 
appell-ee  not  to  receive  the  logs;  and  that  the  owner  of 
the  other  half  of  the  land,  who  was  a  nonresident  of  the 
tetate,  was  ignorant  of  the  cutting  of  the  timber.  If  ap- 
pellants had  not  good  title  to  the  logs,  or  one  which  would 
have  protected  appellee  in  receiving  ahd  using  them,  it 
had  a  right  to  decline  to  receive  them.  Their  only  right 
to  the  logs  was  by  reason  of  their  contract  with  one  of 
the  joint  owners,  who  clearly  had  no  right  or  authority 
to  sell  anything  but  his  one-fourth  interest  in  the  property. 
Appellants,  therefore,  by  their  oontraot  with  him,  onljr 
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acquired  on-e-fourth  of  the  title  to  the  timber.  In  2  Am. 
&  Eng.  Enc.  Law,  p.  1090,  the  rule  is  thus  stated:  "Joint 
tenants  or  tenants  in  common  may,  of  course,  join  in  a 
conveyance  of  the  common  property,  but,  one  co-tenant 
not  being  permitted  to  do  any  act  which  will  prejudice 
the  rights  of  another,  a  sale  made  by  one  will  not  devest 
another  of  his  interest  in  the  common  property,  unless 
he  had  been  duly  authorized  to  make  such  sale,  or  unless 
the  sale  was  duly  ratified  by  the  other  tenants.  But  such 
a  sale  is  not,  as  a  general  rule,  void;  the  purchaser's  title 
attaching  to  such  interest,  and  only  such,  as  the  tenant  of 
.  whom  he  purchased  was  possessed."  In  Shepard  v.  Pet- 
tit,  30  Minn.,  119;  (14  K.  W.,  511),  the  co-tenant  had  cut 
logs  on  the  joint  property  without  the  consent  of  the 
other  owner.  After  ishowing  that  a  co-tenant  of  real  es- 
tate may  enjoy  the  beneficial  use  of  the  land  according 
to  the  usual  course  of  husbandry,  the  court  adds:  "But 
this  right  to  retain,  use,  and  appropriate  the  benefits  of 
the  land  extends  only  to  the  products  of  its  proper  use 
and  employment,  and  not  to  anything  which  is  part  of  the 
land  itself,  and  not  severable  in  the  proper  use  of  it.  He 
is  undoubtedly  liable  for  waste,  or  for  destruction  of  what 
is  of  the  realty,  or  for  acts  amounting  to  a  destruction 
of  part  of  the  realty,  as  the  severance  and  removal  of  a 
mill  or  the  fixed  machinery.  The  wrongdoer  can  acquire 
no  right  by  his  wrongful  act  of  severing  part  of  the  real- 
ty, and  so  changing  its  character  from  Teal  to  personal 
property.  Standing  trees  are  ordinarily,  at  least,  to  be 
regarded,  as  between  the  co-tenants,  as  part  of  the  real 
estate,  ajid  severing  and  removing  them  "without  consent 
of  other  co-tenants  is  a  destruction  to  that  extent  of  the 
realty.  After  the  severance  they  are  the  property  of  the 
oo-tenants,  and  by  a  conversion  of  them  the  co-tenant 
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converting  them  becomes  liable  to  his  co-tenants  as  in 
case  of  other  personal  property."  To  same  effect,  see 
Hinson  v,  Hinson  (N.  C),  27  S.  E.,  80,  A  tenant  in  com- 
mon, by  section  2332,  Kentucky  Statutes,  is,  made  liable 
if  he  commits  waste.  It  is  clear  that  it  is  waste  to  cut 
and  remove  the  timber  off  timbered  land,  and  where  this 
is  done  by  a  tenant  in  common  his  co-tenant  may,  at  his 
election,  claim  the  property  in  the  hands  of  a  purchaser, 
or  hold  him  liable  for  a  conversion.  Richey  v.  Brown, 
58  Mich.,  435;  (25  N.  W.,  386);  Benedict  v.  Torrent  (Mich.), 

47  X.  \\  .,  120;  (11  L.  R.  A.,  278);  Ballentine  v.  Joplin  (Ky.i, 

48  S.  W.,  417.  As  appellants  had  not  title  to  the  logs 
which  they  proposed  to  deliver  to  appellee,  and  it  would 
have  been  liable  to  the  other  owners  of  the  land  for  three- 
fourths  of  the  value  of  the  logs,  although  it  had  paid  ap- 
pellants for  them,  it  had  a  right  to  refuse  to  receive  them, 
and  the  court  below  properly  instructed  the  jury  peremp- 
torily to  find  for  appellee.    Judgment  affirmed. 


Case  77. — Pboceeivno  to  Change  Ck>UNTY  Road. — Mat  24.  lao  ^ 

fl85    120 

Ford  V.  Oollins  &  Others. 

APPEAL    FBOM    WABBSN    CIRCUIT    CX>UBT. 

JuDGiiENT  FOB  Changing  the  Road  and  Defendant  Appeals.     Ap* 

FIBMED. 

Highways — Pboceedino  to  Change — ^Necessity  op  Piling  Petition 
IN  Open  Court — Waiver  on  Failure  to  Note  Piling  of  Record. 

Held:  1.  Under  Kentucky  Statutes,  sees.  4289,  4290,  a  petition  to 
change  a  county  road  should  be  filed  in  open  court  at  a  regular 
term  of  the  county  court,  after  due  notice  by  advertisements  as  re- 
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quired  by  the  statute,  and  the  filing  should  be  noted  of  record,  but 
where  the  case  was  tried  upon  the  assumption  that  the  petition 
hsid  been  properly  noted  of  record,  and  appellant,  who  resisted  the 
proposed  change,  entered  his  appearance  by  filing  exceptions  to 
the  report  of  the  commissioners  appointed  to  view  the  proposed 
change,  appellant  can  not  on  appeal  take  advantage  of  the  fail- 
ure of  the  clerk  to  note  the  filing  of  the  petition  of  record,  es- 
pecially when  he  was  not  prejudiced  thereby. 

2.  The  order  appointing  commissioners  to  view  a  proposed  change 

in  a  county  road  need  not  recite  in  detail  the  names  of  the  par- 
ties upon  whose  application  it  is  made. 

3.  Upon  appeal  from  an  order  changing  a  county  road  the  court  of 

appeals  has  Jurisdiction  only  of  matters  of  law  arising  on  the 
record. 

MITCHELL  ft  DUB0SE2  attobnets  fob  appellant. 

1.  Under  the  law  set  forth  in  the  Cfeneral  Statute^  any  person  might 

by  motion  In  the  county  court,  obtain  an  order  for  the  appoint- 
ment of  reviewers.  The  present  statute  requires  a  written  peti- 
tion, signed  by  five  land  owners,  to  be  presented  to  and  acted  on 
by  the  court  before  an  order  can  be  properly  made  for  the  ap- 
pointment of  commissioners.  Gen.  Stat.,  chap.  94,  art.  1,  sees. 
2  and  18;  Ky.  Stat.,  sees.  4289  to  4291;  Portland.  Ac,  Turnpike 
t      Co.  V.  Robb,  88  Ky..  226. 

2.  An  order  for  the  appointment  of  commissioners,  which   fails  to 

state  the  names  of  the  applicants,  is  fatally  defective.  New  v. 
Ewing,  1  A.  K.  Marshall.  55. 

3.  The  alleged  petition  is  endorsed  "Piled  in  open  court,  W.  H.  Ed- 

ley,  clerk."  This  does  not  make  the  paper  a  part  of  the  record. 
L.  ft  N.  R.  R.  Co.  V.  Mayfield,  18  Ky.  Law  Rep.,  224. 

4.  The  order  book  is  the  mirror  of  the  Coutt,  and  reflects  all  the 

Court's  actions.  Recitals  in  an  order  is  conclusive  on  an  appeal. 
The  absence  of  an  order  is  conclusive  that  no  order  was  made, 
in  the  absence  of  a  bill  of  exceptions  showing  otherwise.  The 
certificate  of  a  clerk  can  not  supply  the  deficiency  in  the  order 
book,  nor  take  the  place  of  a  bill  of  exceptions.  Smith  v.  Spaul- 
ding,  3  Robt.,  N.  Y.,  615. 

5.  In  this  case  there  was  no  order  reciting  that  the  Court  had  re- 

ceived or  acted  on  a  petition,  or  permitting  or  directing  a  peti- 
tion to  be  filed.  The  paper  in  the  transcript  called  a  petition  is 
not  a  part  of  the  record. 

EDWABD  W.  MINES  and  SIMS  ft  COVINGTON  fob  appellees. 

1.  A  petition  to  the  county  court  to  open  or  alter  a  road  need  not 
be  filed  of  record  in  order  to  give  the  court  jurisdiction  of  the 
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proceeding.  It  is  sufficient  that  the  order  shows  that  the  petition 
was  considered  by  the  Court  Ky.  Stat.,  sees.  4i289,  4290,  4294; 
Mitchell  V.  Bon4,  11  Bush,  ai4;  Garrett  v.  Hedges,  &c.,  13  Ky. 
Law  Rep.,  647. 
2.  As  only  'inatters  of  law  arising  on  the  record"  can  be  considered 
on  appeal  to  the  court  of  appeals,  there  must  be  a  separation  by 
the  circuit  court  of  matters  of  law  from  matters  of  fact  to  au« 
thorize  the  court  of  appeals  to  reverse.  Ky.  Stat.,  sec.  4303; 
Welch  V.  Ward,  &c.,  6  Ky.  Law  Rep.,  584. 

OPnUON  OF  THE  COUBT  BY*  JUDGE  BURN  AM — Atfibming. 

In  January,  1898,  appellees  instituted  a  proceeding  in 
the  Warren  County  Court,  under  the  provision's  of  chap- 
ter 110  of  the  Kentucky  Statutes,  to  change  the  county 
road  running  from  Smiths  Grove  to  the  Oakland  road  so 
as  to  run  the  new  road  through  a  tract  of  land  owned  by 
the  appellant,  J.  W.  Ford,  thereby  appropriating  a  strip 
of  his  land  ninety-nine  poles  in  length  and  thirty  feet  in 
width,  and  cutting  off  from  the  main  body  of  his  farm  about 
forty  acres  of  his  tract.  Appellant  resisted  the  proposed 
change  in  the  county  road,  but  the  matter  finally  resulted 
in  a  verdict  and  judgment  of  the  circuit  court  making  the 
change,  and  allowing  him  f  191.25  by  way  of  damages.  We 
are  asked  upon  this  appeal  to  reverse  that  judgment  chiefly 
because  it  is  contended  that  tbe  record  of  the  county  court 
does  not  show  that  the  petition  of  appellees  filed  with  tha 
clerk  was  noted  as  filed  u|)on  the  records  of  the  court,  and 
for  the  additional  reason  that  the  order  of  the  county  court 
appointing  the  commissioners  to  view  the  proposed  change 
does  not  »tate  at  whose  instance,  or  upon  whose  applica- 
tion, the  order  is  made.  It  is  very  earnestly  insisted  fo? 
appellant  that  these  omissions  render  the  whole  proceed- 
ing  void,  and  to  support  this  contention  counsel  refer  to 
the  case  of  New  v.  Ewing,  1  A.  K.  Marsh.,  55.  The  peti- 
tion filed   with  the  clerk  is  in   conformity  with  the  vof 
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quirements  of  section  4289  of  the  Kentucky  Statutes,  be- 
ing signed  by  live  landholders  of  the  county,  and  setting 
forth  a  description  of  the  road  and  the  change  proposed 
to  be  made  therein,  and  when  delivered  to  the  county 
court  clerk  was  Indorsed  by  him:  "Filed  in  open  court 
with  motion  for  a  change  in  road.  This  January  24,  1898.'* 
And  a  copy  of  the  notice,  as  required  by  section  4290  of 
the  Kentucky  Statutes,  was  filed,  and  made  a  part  of  the 
petition,  but  there  was  no  corresponding  emtry  made  upon 
the  order  book  of  the  county  court  notii^g  the  filing  of  the 
petition  or  notice.  After  the  filing  of  the  petition,  and 
on  the  same  day,  the  county  court  entered  this  order: 
"On  motion  of  J.  C.  Cullins,  Jr.,  et  al,  the  court  being 
satisfied  fthat  proper  notice  had  been  given,  it  is  ordered 
that  John  C.  Ellis,  Joseph  Scribner,  and  Harry  Greene  be, 
and  thereby  are,  appointed  commissioners,  after  being 
first  duly  sworn,  to  assess  the  damages  of  the  owner, 
owners,  or  tenants,  if  any  may  be  entitled  to  receive,  on 
account  of  the  proposed  change  in  the  Smiths  Grove  and 
Oakland  road  leading  from  Smiths  Grove  Cemetery  to 
Oakland;"  the  order  going  on  to  recite  in  detail 
the  proposed  change,  and  the  further  fact  that,  "it 
appearing  from  the  application  herein  that  said  pro- 
posed change  will  be  greatly  to  the  convenience  of 
the  traveling  public."  Section  4290  of  the  Kentucky 
Statutes  is  in  these  words:  "Previous  to  the  filing  of  any 
petition  mentioned  in  the  preceding  section,  notice  thereof 
shall  be  given  by  posting  written  or  printed  advertise- 
ments in  at  least  five  of  the  most  public  places  in  the 
distrist  or  districts  in  which  said  road  shall  be  located  for 
at  least  twenty  days  prior  to  the  term  of  court  at  which  such 
petition  is  to  be  presented,  and  which  notice  shall  state  the 
time  when  such  petition  is  to  be  presented,  and  the  sub- 
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stance  thereof  shall  be  filed  with  the  petition."  It  is 
obvious  from  this  provision  of  the  statute  that  a  petition 
to  open,  change,  or  discontinue  a  county  road  should  be 
tiled  in  open  court,  at  a  regular  term  thereof,  after  due 
notice  by  advertisements  as  required  by  the  statute,  and, 
like  all  other  steps  and  proceedings  taken  ia  a  court  oi 
record  during  the  sitting  of  the  court,  should  have  been 
noted  as  filed  upon  the  records  of  the  court;  but  it  is  ap- 
parent from  the  entire  proceedings  in  this  case,  both  in 
the  county  and  circuit  court,  that  the  petition  was  treat- 
ed as  having  been  properly  noted  of  record,  and  the  case 
tried  out  upon  this  assumption;  and,  while  appellant  did 
make  a  motion  to  dismiss  the  proceeding  and  quash  the 
report  of  the  commissioners,  there  was  nothing  in  the 
motion  calling  the  attention  of  the  court  to  the  particular 
error  now  relied  on;  and,  as  the  commissioners  acted  un- 
der the  order  of  appointment,  and  appellant  entered  his 
appearance  by  filing  exceptions  to  this  report,  we  think  it 
is  now  too  late  to  take  advantage  of  this  error  of  the 
clerk,  especially  as  appellant  is  in  . no  wise  prejudicei 
thereby.  Under  the  provisions  of  the  General  Statutes 
an  application  to  open  a  new  road,  or  to  change  an  old 
one,  could  be  made  by  motion,  provided  the  usual  notice 
bad  been  given  in  writing  of  the  proposed  application; 
but  the  act  of  1894,  which  is  chapter  110  of  the  Kentucky 
Statutes,  made  a  material  change  in  these  proceedings  by 
requiring  that  such  •applicu'tion  should  be  by  written 
petition,  signed  by  at  least  five  landholders  of  the  county, 
and  setting  forth  a  description  of  the  road,  etc.  It  was 
much  more  important,  under  the  old  form  of  proceeding, 
that  the  order  of  the  county  court  appointing  commission- 
ers should  set  out  the  jurisdictional  facts  which  author- 
ized the  order  than  under  the  present  system,  as  now  the 
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petition  itself  supplies  all  necessary  information  of  these 
points;  and  section  4291  of  the  Kentucky  Statutes  only 
requires  that,  when  a  petition  is  filed,  the  county  court 
should  be  satisfied  that  proper  notice  has  been  given  of 
the  application  to  authorize  the  appointment  of  three  im 
partial  housekeepers  of  the  county  as  commissioners  \.\i 
assess  damages;  and  it  was  not  important  that  the  order 
appointing  commissioners  should  have  recited  in  detail 
the  names  of  the  parties  upon  whose  application  it  was 
made.  As  this  <^ourt  has  only  jurisdiction  of  matters  of 
law  arising  on  the  record  in  cases  of  this  character,  the 
judgment  must  be  affirmed. 


108  658  Case  78. — Action  on  a  Promissory  Note  Involving  Levy  of  Attags- 

^}^}^}  ment  on  Real  Estate. — May  24. 

Price  V.  Taylor  &  Others. 

appeal  from    CAMPBELL   CIRCUIT  COURT. 

Judgment  Distributing  Proceeds  of  Attached  Profebtt  and  Plain- 
tiff Appeals.     Affirmed. 

Attachment — ^Validity  of  Levy — Description  of  Real  Bbtatb — 
Teial — Objection — T114E. 

Held:  1.  Under  Civ.  Code  Prac.»  sec.  217,  requiring  that  the  sheriffB 
return  on  an  attachment  shall  describe  real  property  attached 
with  sufficient  certainty  to  identify  it,  a  return  that  the  attach- 
ment has  been  levied  on  defendant's  interest  in  the  estate  of 
T.,  deceased,  conveyed  in  trust  to  L.  by  a  certain  deed,  creates 
no  lien  on  defendant's  interest  in  the  land  conveyed,  even  if  the 
return  and  deed  be  construed  together,  as  the  deed  contains  no 
description  of  the  land;  and  an  amended  petition  describing  that 
part  of  the  land  allotted  to  defendant  after  the  levy  gives  no 
validity  to  the  levy. 

2.  As  the  levy  created  no  lien,  the  court  could  disregard  It  at  any 
stage  of  the  proceedings,  and  so  it  is  immaterial  that  there  ms  no 
objection  to  its  validity  until  after  submission. 
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L.  J.  CRAWFORD  and  R.  P.  ERNEST,  attobneys  foil  APPEiXAirr. 
SIMMONS  ft  BAILET  fob  appellees. 
(No  briefs  in  record.) 

Opinion  op  the  coubt  by  JUDGE  PAYNTER— Affibming. 

The  issue  on  this  appeal  is  between  the  appellant,  Pran- 
ces Price,  and  the  Nashville  Trust  Company.  The  appel*^ 
lant  claims  a  lien  upon  the  property  under  an  order  of  at 
tachment.  The  Nashville  Trust  Company  claims  one  by  a 
mortgage  which  was  executed  after  the  attachment  was 
levied.  The  pleadings  which  were  filed  by  the  Nashville 
Trust  Company  are  not  here,  so  we  are  not  advised  by  the 
record  as  to  the  averments  in  its  answer  and  counter- 
claim. If  the  attachment  created  a  lien  upon  the  prop* 
erty  upon  which  the  mortgage  was  executed,  of  course  it 
would  be  superior  to  that  of  the  appellant.  This  must 
be  determined  by  the  return  which  the  sheriff  made  upon 
the  order  of  attachment,  which  is  as  follows:  "Executed 
the  within  attachment  this  27th  day  of  April,  1894,  on 
Wm.  H.  Harton,  trustee  of  the  estate  of  Col.  James  Tay- 
lor, deceased,  by  delivering  him  a  copy  thereof;  and  at  the 
same  time  levied  upon  all  the  right,  title  and  interest  of 
Maggie  P.  Taylor  in  and  to  the  estate  of  Col.  James  Tay- 
lor, deceased,  conveyed  in  trust  to  Wm.  H.  Lape  by  said 
Col.  James  Taylor  by  deed  of  date  July  5,  1882,  and  re- 
corded in  Deed  Book  No.  31,  page  87,  etc.,  Campbell  Coun- 
ty Records,  at  Newport,  Ky.,  excepting  therefrom  such 
estate  as  has  since  been  conveyed  by  such  truatee  or  hia 
successors."  Section  217,  Civil  Code  of  Practice,  is  as 
follows:  "The  sheriff  shaM  return  upon  every  order  of 
attachment  what  he  has  done  under  it.  The  return  must 
show  the  property  attached,  when  it  was  attached,  and  the 
disposition  made  of  it.    If  garnishees  be  summoned,  their 
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names  and  the  time  when  each  was  summoned  mast  be 
stated.  And  if  real  property  be  attached,  the  sher- 
iff shall  describe  it  with  sufficient  certainty  to 
identify  it,  and,  if  he  can  do  so^  he  shall  refer  to  the  deed 
or  title  under  which  the  defendant  holds  it.  He  shall 
Teturn,  with  the  order,  all  bonds  taken  under  it."  The 
deed  of  trust  which  Col.  James  Taylor  made  to  W.  H. 
Lape  does  not  describe  any  real  estate  which  he  owned 
situated  in  the  State  of  Kentucky, — not  even  stating  the 
county  in  which  it  is  situated.  So  the  deed  of  trust  and 
return  can  be  construed  together,  and  still  there  is  abso^ 
lutely  no  identification  of  the  property  upon  which  the 
sheriff  says  he  levied  the  attachment.  If  he  had  made 
a  return  that  he  had  levied  an  attachment  upon  the  iu* 
terest  of  Maggie  P.  Taylor  on  certain  property,  describing 
it,  although  the  return  did  not  show  the  interest  she  had 
in  it,  it  would  be  valid.  Humphrey's  Ex'r  v.  Wade,  84 
Ky.,  391,  [1  S.  \V.,  648.]  Although  the  description  of  the 
land  in  the  sheriff's  indorsement  of  the  levy  be  general,  it 
is  valid,  provided  it  is  sufficient  to  identify  the  property. 
In  White  v.  O'Bannon,  86  Ky.,  93,  [5  S.  W.,  346],  the  court 
held  that  a  return  as  follows:  ''One  hundred  and  forty 
acres  of  land  near  Eminence^  Henry  county,  the  property 
of  defendants," — was  sufficient.  In  that  case  flhe  quantity  of 
land  was  described,  its  proximity  to  a  city  and  the  county 
in  which  it  was  situated,  named.  The  return  in  this  case, 
as  we  have  said,  gives  no  description  of  the  property,  nor 
of  its  location.  In  fact  it  does  not  state  it  was  situated 
in  Campbell  county.  At  the  time  the  attachment  waa 
levied  there  wa's  a  suit  pending  in  the  Campbell  Circuit 
Court  to  partition  the  land  embraced  in  the  deed  of  trust 
of  Taylor  to  Lape.  After  it  had  been  made  under  the 
orders  in  that  ease,  an  amended  petition  was  filed  in  this 
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case  givlDg  a  description  of  tha  land  assigned  to  Maggie 
P.  Taylor.  If  the  return  of  the  sheriff  had  been  sufl9cient 
to  create  a  Hen  upon  her  interest  in  the  estate,  it 
would  follow  that  part  assigned  to  her  in  the  partition 
proceedings.  The  trouble  in  this  case,  in  our  opinion,  is, 
no  such  lien  was  created  by  reason  of  the  failure  of  the 
sheriff  to  give  any  description  of  the  property. 

It  is  urged  that  the  appellee  could  not  make  objections 
tothe  validity  of  the  levy  after  the  submission  of  the 
case.  This  might  be  true  as  to  some  defective  proceed- 
ings in  a  suit  wherein  an  attachment  had  been  obtained. 

The  rule,  however,  could  not  apply  to  a  case  of  this 
kind,  because,  if  no  lien  was  created  upon  the  property 
by  the  return  which  the  sheriff  made,  then  the  court  could 
disregard  it  in  any  stage  of  the  proceedings.  The  judg- 
ment is  affirmed. 


Case  79. — Action  to  Rbcoveb  Damages  fob  Personal  Injubies. —       jixg  ^ 

May  29. 


Gunn  V.  Felton,  Receiver,  &c. 

appeal  from  boyle  circtht  court. 

Judgment  for  Defendant  and  Plaintiff  Appeals.    Reversed. 

Railroads — Duty   to   Trespassers   on    Track — ^Evidence — Insteuc- 
tions  to  Jury. 

Held:  1.  It  is  the  duty  of  the  dervants  in  charge  of  an  engine  at 
points  in  a  town  or  city  where  they  have  a  right  to  expect  that 
persons  will  he  crossing  or  traveling  upon  the  track,  to  keep  a 
lookout,  and  evidence  is  admissihle  to  show  that  the  point  at 
which  a  trespasser  was  struck  hy  an  engine  was  within  the  cor- 
porate limits  of  a  town,  and  where  great  numbers  of  people  were 
in  the  habit  of  crossing  the  track  with  the  knowledge  of  the  com- 
pany's servants. 
Vol.  108-86 


108         Ml 

128         417 


Digitized  by 


Google 


562  KENTUCKY  REPORTS.     .         [Vol.  109 

Gunn  V.  Pelton,  Receiver,  &c. 

2.  Where  there  ^as  evidence  tending  to  show  that  a  brakeman  upon 
the  tender  of  a  backing  engine  discovered  the  peril  of  plaintiff, 
a  trespasser  on  the  track,  and  gave  signals  to  the  engineer  in 
time  to  enable  him  to  avoid  the  injury  if  he  had  regarded  the  sig- 
nals, it  was  error  to  instruct  the  Jury  to  find  for  plaintiff  oi^ly 
in  the  event  they  believed  the  engineer  did  all  he  could  reason- 
ably do  to  avoid  the  injury  after  he  became  aware  of  the  danger, 
as  the  instruction  not  Only  left  out  of  view  the  duty  of  the  en- 
gineer to  keep  a  lookout  in  a  town,  but  his  duty  to  use  reas- 
onable diligence  to  recetve  and  regard  the  signals  of  the  brake- 


ROBBRT  HARDING,  attorney  fob  appellant. 
JOHN  W.  RAWUNGS  and  B.  V.  PRYOR  of  CJounsel. 

1.  The  lower  court  erred  in  giving  on  its  own  motion.  Instruction 

No.  1. 

2.  The  court  erred  in  refusing  to  give  instructions  A.  B.  C.  ft  D.,  ask- 

ed by  appellant 

3.  The  court  erred  in  refusing  to  permit  appellant  to  prove  that  the 

injury  occurred  within  the  city  limits  of  Danville  at  a  place 
where  much  travel  was  daily  done,  in  the  presence  of  appellee's 
employees. 

4.  The  novel  ddctrine  is  asserted,  in  the  instruction  of  the  court, 

that  no  matter  how  grossly  negligent  •  was  the  engineer  in  his 
failure  to  see  or  hear  the  signals  given  by  the  brakeman,  no 
liability  can  attach  to  appellee  until  after  the  engineer  becomes 
aware  of  the  presence  of  the  boy  on  the  track. 

SIMRALL  ft  GALVIN,  Attorney  fob  Appellee. 

1.  Appellant  was  a  trespasser  and  was  lying  asleep  on  the  track 

when  he  was  injured. 

2.  The  only  possible  question  in  such  a  case,  is,  whether  the  engineer 

who  ran  over  the  appellant,  could  have  avx)ided  injuring  him 
after  discovering  his  presence  on  the  track.  L.  ft  N.  R.  R.,  v. 
Howard,  82  Ky.,  212;  Shelby  v.  C.  N„  O.  ft  T.  P.  Ry.  Co.,  85  Ky., 
224;  111.  Cen.  R.  R.  Co.  v.  Dick,  91  Ky..  484;  Johns  v.  L.  ft  N. 
R.  R.  Co.,  10  Ky.  Law  Rep.,  757;  Ky.  Central  R.  R.  v.  Gastineau*s 
Adm'r.  88  Ky.,  119;  Hoskins'  Adm'r.  v.  L.  ft  N.  R.  R.  Co.,  17 
Ky.  Law  Rep.,  78;  Brown's  Adm'r.  v.  L.  ft  N.  R.  R.  Co.,  17  Ky. 
Law  Rep.,  1;  Gherkin's  Adm'r.  v.  L.  ft  N.  R.  R.  Co.,  17  Ky.  Law 
Rep.,  201;McDermott  v.  Central  R.  R.  Co.,  93  Ky.,  408;  Givens* 
Adm'r.  v.  Ky.  Central  R.  R.  Co.,  12  Ky.  Law.  Rep..  950;  Penn. 
R.  R.  V.  Mullen,  132  Penn.  St.,  107;  McCarty  v.  Pitchburg  R.  R. 
Co.,  154  Mass.,  17;  Meredith  v.  Rohner,  108  N.  C,  616;  L.  ft  N. 
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R.  R.  Co.  V.  Williams,  69  Miss.,  601;  Woodruff  v.  Northern  Pac. 
R.  R,  47  Fed.  Rep.,  689;  Woodyard  v.  Kentucky  Central  R.  R. 
Co.,  12  Ky.  Law  Rep.,  799. 

Opinion  of  the  coubt  by  JUDGE  GUFFY— Revebsing. 

The  appellant,  Robert  Gunn,  an  infant  about  thirteen 
years  of  age,  sat' down  upon  the  ties  near  to  the  rail  on  the 
right  of  way  of  the  appellee,  in  its  track  yard  in  or  near 
the  city  of  Danville.  Being  at  the  time  suffering  from 
headaei^e,  he  suddenly  fell  asleep,  and  fell  over  upon  the 
railroad  track  of  defendant,  with  his  arm  extend- 
ing on  or  across  the  rail  upoii  said  track,  and 
while  so  asleep  one  of  defendant's  engines,  which 
was  being  backed  into  the  yard,  or  along  the  track, 
ran  over  and  upon  said  Gunn,  and  mashed  and  bruised 
his  arm  so  that  it  had  to  be  amputated  between  the  elbow 
and  shoulder,  and  otherwise  injured  him.  To  recover 
|2,000  damages  therefor  he  instituted  this  action  against 
the  defendant. 

The  first  paragraph  of  the  answer  denies  any  injury  to 
the  appellant  by  any  negligence  or  carelessness.  It  is 
also  denied  that  any  injury  or  suffering  inflicted  upon  the 
plaintiff  could  have  b^en  avoided  by  the  use  of  ordinary 
care  or  any  care  at  all  upon  the  part  of  defendant.  In 
the  second  paragraph  it  is  alleged  that  the  injury  to  the 
plaintiff  was  caused  by  reason  of  his  own  negligence,  and 
but  for  such  negligence  the  injury  would  not  have  occur* 
red.  In  the  third  paragraph  it  is  alleged  that  at  the  time 
the  injury  occurred  plaintiff  was  guilty  of  negligence  on 
his  own  part  which  contributed  to  the  injury,  and  but  for 
which  negligence  the  injury  would  not  have  occurred.  The 
affirmative  matters  of  the  answer  were  traversed  by  re- 
ply.   A  trial  resulted  in  a  verdict  and  judgment  for  the 


Digitized  by 


Google 


664  KENTUCKY  REPORTS.  [Vol.  108 

"T  "  ■     — —      ■     —  '     _— ^___— ___^— — — — ^.— . 

Gunn  V.  Felton,  Receiver,  &c. 


defendant,  and,  plaintiff's  motion  for  a  new  trial  having 
been  overruled,  he  prosecutes  this  appeal. 

The  grounds  relied  on  for  a  new  trial  are  as  follows : 
Because  the  verdict  is  contrary  to  the  law  and  evidence; 
error  of  the  court  in  refusing  to  give  instructions  "a,'' 
"b,"  "c,"^  and  "d,"  asked  by  plaintiff;  error  of  the  court 
in  giving  instruction  No.  1;  error  of  the  court  in  refusing 
testimony;  error  of  the  court  in  instructing  the  jury. 

The  evidence  of  the  plaintiff  introduced  conduced  to 
show  that  while  the  engine  and  tender  were  being  backed 
n  rthward  toward  the  mill  that  a  brakeman  was  on  what 
was  then  the  front  end  of  the  engine,  and  that  the  fireman 
and  engineer  were  also  aboard^  and  that  the  brakeman 
discovered  the  danger  of  the  plaintiff,  and  hallooed,  to 
him  to  get  up  from  there,  and  also  signaled  several  times 
to  the  engineer  to  stop  or  slow  down  the  engine,  which 
was  for  a  time  disregarded  by  the  engineer,  and  that  if  the 
engineer  had  responded  to  the  signals  of  the  brakeman  he 
could  have  stopped  the  engine  before  it  ran  over  plaintiff. 
The  testimony  also  tended  to  show  that,  if  those  in  charge 
of  the  engine  had  used  ordinary  care  in  looking,  they 
could  have  discovered  the  peril  of  the  plaintiff  at  a  dis- 
tance of  at  Jeast  150  yards,  and  therefore  could  have  eae- 
ily  avoided  the  injury.  The  testimony  of  defendant,  how- 
ever tends  to  show  that  the  peril  of  plaintiff  was  not  dis- 
covered in  time  to  have  avoided  the  injury,  and  that  the 
same  could  not  have  been  done  by  the  exercise  of  ordi- 
nary care,  and  further  tends  to  show  that  plaintiff  was  in 
the  railroad  yard  of  defendant  where  he  had  no  right  to 
be;  hence  was,  as  contended  by  defendant,  a  trespasser. 
The  appellant  offered  to  prove  that  the  place  at  which 
plaintiff  was  injured  was  inside  the  corporate  limits  of  the 
town,  of  Danville,  and  at  a  point  where  great  numbers 
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of  people  were  in  the  habit  of  crossing  the  railroad  track 
with  the  knowledge  of  the  employes  of  defendant,  end 
that  on  the  west  side  and  across  towards  the  city  limits 
was  thickly  populated,  and  that  numerous  houses  were 
built  near  to  and  along  the  right  of  way  of  the  defendant; 
all  of  which  testimony  was  refused  by  the  court,  and  of 
such  refusal  the  appellant  complains. 

It  may  be  conceded  that,  under  repeated  decisions  of 
this  court,  plaintiff  was  where  he  had  no  right  to  be.  But 
if  that  point  was  within  a  city  or  town,  and  where  the 
defendant  had  a  right  to  expect  people  would  be  traveling 
or  passing,  it  became  the  duty  of  the  defendant  to  be  on 
the  lookout,  and  use  ordinary  care  to  protect  persons  so 
crossing  or  being  upon  the  track  from  injury.  This  court 
has  repeatedly  decided  that  such  duty  is  required  of  rail* 
road  companies.  In  John's  Adm'r  v.  Railroad  Co.,  (Ely.), 
10  8.  W.,  417,  it  is  said:  "The  right  of  a  railroad  com- 
pany  to  the  use  of  its  track  is.  exclusive  of  the  public, 
save  where  the  public  has  a  right  to  cross  or  use  it,  or 
where  its  use  in  a  reckless  manner  would  necessarily  en- 
danger the  lives  of  those  whose  nearness  to  it  requires  the 
exercise  of  care  and  caution.  In  passing  through  a  town 
or  city  greater  care  must  be  exercised  than  upon  a  portion 
of  the  road  where  persons  have  no  license  to  be.  In  the 
first  ease  those  in  charge  of  the  train  must  be  upon  the 
lookout  for  persons,  and  must  by  the  usual  signals  give 
warning  of  its  approach;  while  in  the  latter  they  are  not 
bound  to  anticipate  their  presence,  and  guard  against  in- 
jury to  them,  but  must,  when  made  aware  of  their  peril, 
avoid  the  injury  by  the  exercise  of  all  reasonable  means.'* 
In  Railroad  Co.  v.  Howard's  Adm'r,  82  Ky.,  218,  this  court 
said:  '*In  passing  through  cities,  towns,  or  places  where 
persons  congregate,  greater  care  and  caution  must  be  ex- 
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ercised  than  on  that  portion  of  the  road  where  human 
beings  have  no  right  to  travel."  It  is  also  said  in  the  same 
ease:  *'T'he  right  of  ,a  railroad  company  to  use  its  track 
is  exclusive-  of  the  public,  except  where  they  have  the 
right  to  cross  it,  or  where  its  use  in  a  reckless  or  improper 
way  must  necessarily  endanger  the  lives  of  those  whose 
proximity  to  the  road  requires  the  exercise  of  care  and 
eaution  by  those  running  the  railroad  trains."  In  Shelby's 
Adm'r  v.  Railroad  Co.,  85  Ky.,  229,  [3  S.  W.,  157],  it  is 
said:  "There  is  some  conflict  of  ai^thority  as  to  the  ex- 
tent of  duty  a  railroad  company  owes  to  a  pedestrian  who, 
by  license  or  custom,  uses  its  track  to  travel  on.  But 
unquestionably  such  fact  should  enhance  the  duty  of  the 
servants  of  the  company  to  exercise  caution  and  prudence 
in  the  operation  of  its  road  in  such  place.  1  Thomp.  Neg,, 
453.  And,  in  our  opinion,  the  full  performance  of  duty 
requires  that  neither  a' train  nor  single  car  should  be  mov- 
ed at  such  place  without  some  servant  is  in  a  position  t») 
give  warning  of  its  approach  and  control  its  movement." 
In  Railroad  Co.  v.  Dick,  91  Ky.,  434,  [15  S.  W.,  665],  it  is 
said  in  the  syllabus:  *'A  railroad  company,  in  operating 
its  trains  within  the  limits  of  a  city  at  a  point  where  per- 
sons are  accustomed  to  crossing  its  tracks,  is  required  to 
use  a  greater  caution  than  is  required  in  the  country." 

The  foregoing  being  the  settled  doctrine  in  this  State, 
it  is  manifest  that  the  court  below  erred  in  refusing  to 
permit  the  plaintiff  to  introduce  the  testimony  hereinbe- 
fore referred  to ;  and  if  the  proof  offered,  or  any  material 
part  thereof,  had  been  introduced,  it  would  have  then  been 
the  duty  of  the  court  to  have  given,  in  substance,  the  in. 
etructions  asked  for  by  appellant. 

Instruction  No.  1,  given  by  the  court,  ;reads  as  follows*. 
'''If  vou  believe  from  the  evidence  in  this  case  that  after 
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the  engineer  in  charge  of  defendant's  engine  became  aware 
of  the  position  of  the  plaintiff  with  reference  to  the  tracks 
he  failed  to  do  all  that  he  could  reasonably  do,  consider 
ing  the  time  within  which  he  had  to  act  and  all  the  cir« 
eumstances  of  the  situation,  to  avoid  striking  plaintiff 
with  the  engine,  and  that  by  reason  of  such  failure  the 
plaintiff  was  struck  and  injured,  you  will  find  for  the 
plaintiff  in  damages.  Unless  you  so  believe,  you  will  find 
for  the  defendant.''  This  instruction  leaves  out  of  view 
entirely  any  duty  of  the  engineer  to  either  keep  a  lookout 
for  the  purpose  of  seeing  whether  any  person  was  \n 
danger,  and  s^lso,  in  effect,  says  that,  althoiigh  the  brake- 
man  might  have  repeatedly  attempted  to  notify  the  en- 
gineer of  the  danger  of  plaintiff,  yet  plaintitf  could  not 
recover,  unless  he  in  fact  became  aware  of  plaintifll'B 
perilous  position  in  time  to  have  avoided  the  injury.  Tt 
was  clearly  the  duty  of  the  engineer  to  use  all  reasonable 
diligence  to  see  and  receive  and  regard  the  signals,  if  any, 
of  the  brakeman,  and,  if  the  place  of  injury  was  in  fact 
within  the  town  of  Danville,  it  was  the  duty  of  the  defend- 
ant to  use  reasonable  care  to  avoid  injuring  any  person  on 
the  track,  even  though  a  technical  trespasser.  For  the 
reasons  indicated,  the  judgment  is  reversed,  and  cause 
remanded  for  a  new  trial  upon  principles  consistent  here- 
with. 
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Case  80 — ^Action  Involyino  Jvvquevt  Lien  aoahtbt  Subbties  oh 
Bonds  of  Tax  Collectobs— ^Mat  29. 

Johnson  v.  Oatron  &  Others. 

AFPBIAL   FBOH    KNOX    CIRCUIT    COUET. 

Judgment  Dismissing  Cross  Action  of  D.  A.  Johnson  and  He  Ap- 
PEAi^.    Affirmed. 

Tax  Collectors — Lien  of  Judgment  against  Sureties — ^E<lection  to 
TAKE  Execution  instead  of  Adjudging  a  Lien. 

Held:  General  Statutes,  chapter  92»  article  11,  section  9,  (now  Ken- 
tucky Statutes,  section  4176),  providing  that  judgments  in  the 
name  of  the  Commonwealth  against  sheriffs  and  their  sureties 
"shall  bind  the  estate,  legal  or  equitable,  of  all  of  the  defendants 
to  said  judgments  from  the  commencement  of  the  action  or  mo- 
tion till  satisfied/'  does  not  give  a  lien  upon  the  property  of  the 
surety,  where  only  a  personal  judgment  is  rendered,  and  no  Hen 
is  adjudged,  and  therefore  no  lien  exists  until  execution  is  de- 
livered to  the  proper  officer  to  execute,  as  in  other  cases,  and  a 
purchaser  from  the  surety  prior  to  that  time  takes  a  perfect  title^ 

JOHN  T.  HAYEJS,  Attorney  for  appellaitt. 

1.  Qeneral  Statutes,  chapter  92,  article  11,  section  9,  provides  that 

"judgments  in  the  name  of  the  Commonwealth  against  sheriffs 
and  other  public  collectors,  their  surety  or  the  heirs,  devisees 
or  personal  representatives  or  any  of  them,  shM  hind  the  es- 
tate legal  and  equitable  of  all  the  defendants  to  said  judgment, 
from  the  commencement  of  the  action  or  motion  tiU  satisfied. 

We  take  it  that  the  Legislature  in  using  the  word  bind  intend- 
ed to  give  the  State  something  more  than  a  lien,  and  place  the 
estate  beyond  the  power  of  the  owners,  to  sell  or  dispose  of  it, 
and  to  shut  off  the  defense  of  innocent  purchasers  after  the  com- 
mencement of  the  action. 

2.  The  appellees  are  pendente  lite  purchasers,  and  take  their  title 

subject  to  prior  liens  and  equities. 
2.  The  fact  that  appellant,  Johnson,  had  notice  of  the  purchase  by 
appellees  at  the  decretal  sale,  did  not  hinder  him  from  buying 
the  property  when  he  also  had  knowledge  that  the  State  had 
the  first  lien  against  it.  General  Statutes,  chap.  92,  art.  11,  sec 
9;  General  Statutes,  chap.  38,  art.  2,  sec.  1;  Mitchell  v.  Ashby, 
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78  Ky..  254;  Porman  Ac,  v.  Proctor  Ac,  9  B.  M..  page  134; 
Scott  ▼.  Coleman,  6  T.  B.  M.,  73  and  74;  Greer  v.  Wintersmith, 
85  Ky.,  516;  Martin  v.  Kennedy,  83  Ky.,  338. 

JAMBS  D.  BLACK,  Attobnet  for  Appeli^ees. 

1.  The  Judgment  in  favor  of  the  Commonwealth  was  rendered  Feb- 

ruary 20,  1890,  the  mortg^e  to  the  bank  on  the  lots  was  executed 
September  7,  1899. 

2.  The  execution  in  favor  of  the  Commonwealth  did  not  issue  until 

December  26,  1861,  and  was  placed  in  hands  of  officer,  January 
28,  1892.  The  judgment  under  the  mortgage  lien  was  rendered 
in  November,  1891.  The  sale  to  appellant  was  made  March  28, 
1892,  while  the  sale  under  the  mortgage  was.  made  January  25, 
1892.  The  deed  to  appellant  was  made  April  11,  1895,  while  the 
deed  under  the  mortgage  sale  was  made  August  31,  1893. 

8.  The  word  **hind'*  has  been  construed  to  be  tantamount  to  the  word 
**Jien,''  and  has  no  stronger  meaning. 

4.  The  lien  has  no  existence  under  the  statute  until  the  Judgment 
is  rendered.  The  mortgage  lien,  having  been  first  enforced  by 
Judgment  and  sale,  has  priority.  Harlan  v.  Lumsden,  ftc.,  1 
Duvall,  86;  General  Statutes,  art.  14,  sec.  1,  chap.  88;  also  sec. 
9,  art.  1,  chap.  92;  sec.  13,  art.  11,  chap.  92;  Forre3t  v.  Phillips, 
2  Met,  194;  Gov.  6  CIn.  Bridge  Co.  v.  Walker,  2  Duvall  150; 
2  Pomeroy's  Equity  Jurisprudence,  sec.  754;  Lindsay's  heirs  v. 
Rankin  ftc.,  4  Bibb,  482;  Hardin's  Bx'rs  v.  Harrington  ftc.,  11 
Bufih,  397; 

Ofinioiv  of  the  oouirr  by  JUDGE  WHITE — AFFinviiTO. 

The  controversy  herein  between  appellant  and  appel- 
lees arose  on  an  answer  and  cross  petition  of  appellant  Jo 
an  equitable  action  pending  in  the  Knox  Circuit  Conrt. 
The  issue  presented  is  as  to  the  ownership  of  certain  town 
lots  in  Barbourville.  Appellant  claims  title  derived 
through  an  execution  sale  made  March  28,  1892,  by  the 
coroner  of  Knox  county.  The  action,  which  proceeded 
to  judgment  against  a  sheriff  and  his  sureties  by  the  Com- 
monwealth on  the  revenue  bond,  was  filed  May  28,  1889, 
Judgment  was  rendered  February  20,  1890.  The  execu- 
tion came  ta  the  officer's  hands  January  28,  1892,  and  was 
levied  and  sale  made.    The  property  levied  on  under  the 
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execution  was  that  of  James  T.  Gibson,  a  surety  on  the 
sheriff's  bond.  Appellees'  title  is  derived  from  Gibson, 
through  a  mortgage  executed  in  September,  1889,  to  se- 
cure an  indebtedness  of  Gibson,  upon  which  mortgage  aa 
action  was  instituted  in  August,  1891,  and  sale  made  under 
decree  on  January  25,  1892,  thref  days  beforie  the  execu- 
tion came  to  the  hands  of  the  officer,  through  which  ap- 
pellants claim  title.  The  sale  under  the  decree  was  con- 
firmed  and  deed  made.  It  thus  appears  that  appellees' 
title  antedates  that  of  appellant,  if  the  title  of  appellant 
is  confined  to  the  execution  levy  of  January  28,  1892. 
The  purchase  price  paid  by  appellees  appears  to  haY<» 
been  full  valilie,— over  |1,000, — while  the  price  paid  by  ap 
pellant  was^  nominal,  only  f3.80.  It  is  insisted  by  appel- 
lant that  his  title  relates  back  to  the  28th  day  of  May, 
1889,  the  date  of  the  filing  of  the  action  by  the  Common 
weakh  against  tbe  sheriff  and  his  sureties,  including  Gib- 
son, by  reason  of  section  9,  article  11,  chapter  92,  Gfeneral 
Statutes,  as  follows:  "Judgments  in  the  name  of  the 
Commonwealth  against  sheriff  and  other  public  collectors, 
their  sureties,  or  the  heirs,  devisees  or  personal  represen- 
tatives of  any  of  them,  shall  bind  the  estate,  legal  or  eq- 
uitable, of  all  the  defendants  to  said  judgments  from  the 
commencement  of  the  action  or  motion  till  satisfied." 
There  is  no  pretense  that  the  judgment  against  the  sheriff 
and  Gibson  attempted  to  adjudge  a  lien  on  the  property 
of  Gibson  in  favor  of  the  Commonwealth,  as  provided  by 
the  statute  mpra;  but  the  judgment  was  simply  in  per^ 
sonam,  and  awarded  execution.  The  court  below  on  trial, 
on  the  admitted  and  agreed  facts,  adjudged  that  the  ap 
pellant  by  his  purchase  required  only  a  lien  for  the  amount 
of  his  bid  and  10  per  centum,  as  provided  by  statute,  and 
that  the  property  belonged  to  appellees.    From  that  judg^ 
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ment  this  appeal  is  prosecuted.  We  need  not  discuss  the 
eflfeot  of  section  9,  quoted  supra,  as  it  appears  not  to  have 
been  proceeded  under  in  the  action  by  the  Commonwealth. 
We  are  of  the  opinion  that  the  claim  of  appellant  arose 
out  of  the  levy  of  the  execution,  and  his  title  can  not  ante- 
date January  28,  1892, '  when  the  execution  came  to  the 
hands  of  the  coroner  of  Knox  county.  By  section  1,  arti- 
cle 2,  chapter  38,  General  Statutes,  it  is  provided,  *'A 
writ  of  fieri  fofiias  shall  bind  the  estate  of  the  defendant 
only  from  the  time  the  same  is  delivered  to  the  proper 
officer  to  execute.'^  There  is  no  provision  of  the  law  that 
will  create  a  lien  by  execution  as  of  any  other  date  than 
EB  above  provided;  nor  is  there  any  provision,  so  f^r  as  we 
are  advised,  by  which  a  statutory  lien  can  be  enforced 
nnder  an  execution.  The  usual  mode  to  enforce  statutory 
liens  is  by  a  judgment  and  decree  and  sale  thereunder  by 
the  court's  commissioner.  In  the  proceeding  against  the 
fiheriff  and  Qibson,  the  Commonwealth  elected  to  take 
execution,  instead  of  adjudging  a  lien;  and  a  sale  under 
that  execution  can  not  be  held  to  relate  back  beyond  the 
date  it  came  to  the  officer's  hands.  Being  of  opinion  that 
there  is  no  error  in  the  judgment  appealed  from,  the  same 
IB  affirmed. 
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Case  81 — ^Actioit  fob  Bbbach  of  Contkact— ^Aat  29. 

Teoumseh  Mills  v.  L.  &  N.  E.  R.  Oo. 

APPEAL  FBOH  JEFTEBSON  CIBCUTT  GOUBT,  LAW  AND  EQUITY  DIVISIDH* 
JUBQMENT  FOB  DEFENDANT  AND  PLAINTIFF  APPEALS.      AFFIBICKD. 
CABBPSA— <k)NT8ACT    lilMITINQ    COMMON    LaW    LiABILITT — ^EiXTBA- 

BiTOBiAL  Effect  of  Constitution. 

y 

Held:  Constitution,  section  196,  providing  that  "no  common  carrier 
shall  be  permitted  to  contract  for  relief  from  its  common  law 
liability/'  does  not  prohibit  a  carrier  incorporated  in  Kentucky 
from  contracting  in  another  Stote  for  exemption  from  liability 
for  loss  by  fire,  where  the. goods  shipped  are  in  that  State,  and 
are  not  even  to  pass  through  Kentucky.* 

W.  G.  ANDERSON  and  H.  S.  ft  M.  &  BARKER,  AnoBNETV  FOB  Ap- 
pellant. 

1.  The  right  of  a  common  carrier  to  limit  by  contract  Its  common 

law  liability.  Constitution  of  Kentucky,  &ec.  196;  Penn.  R.  R.  Co. 
v.  Miller,  132  U.  S.,  75. 

2.  The  constitutional  provision  must  prevail  wherever  a  common  car- 

rier's liability  is  called  into  question.  Bank  of  Augusta  v.  Earle, 
13  Peters,  587;  Relfe  v.  Rundle,  103  U.  3.,  225;  Canada  Southern 
R.  R.  Oo.  y.  Gebhard,  109  U.  S.,  537;  Rust  v.  United  Water 
"Works  Co.,  7  U.  S.,  Cir.  Ct.  of  App.  Rep..  22;  Cromies*  Heirs  v. 
Lou.  Orphans*  Home,  ftc,  3  Bush,  365;  Ohio  ft  Miss.  R.  R.  Co.  y. 
Tabor,  17  Ky.  Law  Rep.,  668-1411;  Brown  v.  111.  Central  R.  R. 
Co.  ftc.,  18  Ky.  Law  Rep.,  974;  Lathrop  v.  The  Com.  Bank  of 
Scioto,  8  Dana,  114. 

(Additional  brief.) 

Impairment  of  contracts  by  legislation.  Fertilizing  Co.  v.  Hyde  Park, 
97  U.  S.,  659;  Chicago  Life  Ins.  v.  Needles,  113  U.  S.,  574;  Pear- 
sail  V.  Great  Northern  Ry.,  161  U.  S.,  646;  Lou.  ft  Nash.  R.  R. 
Co.  V.  Kentucky,  161  U.  S.,  677;  Gr^ory's  Ex'rx  v.  Trustees 
Shelby  College,  2  Met,  589. 

LYTTLETON  COOKE,  Attobney  f6b  Appellee. 

Inconsistency  in  pleadings  in  violation  of  the  Civil  Code.  Sub-seettOA 
4  of  section  13  of  the  Civil  Code. 
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When  the  allegations  in  the  petition  are  inconsistent  with  the  ex- 
hibits filed  as  part  thereof,  the  exhibits  control.  Boyd  v.  Bethel, 
10  Ky.  Law  Rep.,  470;  City  of  Louisville  v.  Connell,  4  Ky.  Law 
Rep.,  398. 
Pleadings  must  be  construed  more  strictly  against  the  pleader.  Got- 
ington  v.  Powell,  2  Met,  230;  Bogenschutz  y.  Smith,  84  Ky.,  880; 
Kent  v.  Deposit  Bank,  ftc,  91  Ky.,  70. 

Demurrers  only  admit  such  facts  as  are  well  pleaded,  and  pleadings 
are  not  helped  by  making  inconsistent  allegations  or  by  adding 
conclusions  of  law.  Norman  v.  Kentucky  Board  of  Managers, 
ftc.,  98  Ky.,  637;  Boone  on  Code  Pleading,  sections  41  and  42; 
Bliss  on  Code  Pleading,  section  418. 

Appellee  is  authorized  by  its  charter  to  make  the  contract  sued  on. 
Acts  of  Kentucky  Legislature,  1849-50,  page  427;  Acts  of  Tennes- 
see,  1851'2,  chap,  23,  page  28. 

State  Constitutions  and  statutes  have  no  extra-territorial  force 
Cooley's  Constitutional  Limitations,  5  Ed.  151,  et  aeq,;  2d  Kent's 
Commentaries,  11  Ed.,  side  page  406,  top  page  517;  The  John 
Bhillito  Co.  V.  Robertson,  19  Ky.  Law  Rep.,  1020;  Young's  Trus- 
tee V.  Bullen,  19  Ky.  Law  Rep.,  1561;  Fairpont  Mfg.  Co.  v.  Phn- 
adelphia  Optical,  etc.,  Co.,  161  Pa.  St.,  171;  American  Bible  So- 
ciety V.  Marshall,  16  Ohio,  548;  Hitchcock  v.  Banic  of  United 
States,  7  Ala.,  386;  White  v.  Howard,  38  Conn.,  342. 

Shipping  contracts  or  bills  of  lading  governed  by  the  law  of  the 
place  where  they  are  made.  Hutchinson  on  Carriers,  2d  Ed.,  sec. 
140  et  aeq.;  Liverpool,  etc..  Steam  Co.  v.  Insurance  Co.,  129  U. 
S.,  397;  Amer.  ft  Eng.  Enc.  of  Law,  2d  Ed.,  vol.  5,  page  302,  et  seq. 

Law  of  Tennessee  in  respect  to  shipping  contracts.  Lancaster  Mills 
V.  Merchants'  Cotton  Compress  Co.,  89  Tenn.,  1;  Deming  v.  Mer- 
chants' Cotton  Compress  Co.,  90  Tenn.,  306;  Dilliard  v.  Louis- 
ville, etc.,  R.  Co.,  2  Lea,  2«8;  Bast  Tennessee,  etc.,  R.  R.  Co.  v. 
Brumlee,  5  Lea,  401. 

Law  of  Massachusetts  in  respect  to  shipping  contracts.  Buckland 
V.  Adams  Express  Co.,  97  Mass.,  131;  Grace  v.  Adams,  100  Mass., 
505. 

Necessary  to  allege  and  prove  negligence  to  hold  carrier  liable,  and 
burden  of  proof  on  plaintiff  to  establish  negligence.  Hutchison 
on  Law  of  Carriers,  sec.  767;  Elliott  on  Railroads,  vol.  4,  page 
2332,  sec.  1508;  Amer.  ft  Eng.  Enc.  of  Law.  2d  Ed.,  vol.  5.  page 
292,  et  aeq. 

Appellant  bound  by  the  terms  of  its  contract  filed  with  its  petition. 
L.  ft  N.  R.  R.  Co.  V.  Brownlee,  14  Bush,  590;  Adams  Express  Co. 
v.^Nock,  2d  Duvall,  262;  Harris  y.  Lou.  ft  Nash.  R.  R.  Co.,  9 
Ky.  Law  Rep.,  892;  York  Co.  v.  Central  Railroad.  8  Wallace  (U. 
S.),  107;  Railroad  Company  v.  Lockwood,  17  Wallace,  360;  Rail- 
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road  Co.  v.  Hart,  112  U.  S.,  331;  Hutchinson  on  Carriers,  sec. 
241;  Amer.  ft  EJng.  Bnc.  of  Law,  2d  Ed.,  page  292. 

WALKER  D.  HINES,  Attobney  vx)R  Appexlee. 

1.  The  most  of  the  authorities  cited  by  a|)pellant  have  no  bearing 
'    on  the  question  at  issue.    The  most  they  show  is  that  when  a 

provision  is  admittedly,  a  part  of  the  charter  of  a  corporation, 
it  accompanies  the  corporation  and  regulates  its  conduct  wher- 
ever it  does  business,  but  none  of  thoir  pretend  to  establish 
that  a  mere  local  police  regulation  of  a  State  becomes  ipso  facto, 
a  part  of  the  charter  of  every  corporation  created  by  the  State. 

2.  Such  local  regulations  of  the  State  are  not  parts  of  the  charters 

of  the  corporations  created  by  the  State,  and  have  no  extra-ter- 
ritorial force.  White  v.  Howard.  38  Conn.,  342;  Bank  of  Louis- 
ville V.  Ypung,  37  Mo.,  407;  Thompson  v.  Swope,  24  Pa.  St.,  474; 
Pairpont  Mfg.  Co.  v.  The  Phil.  Op.  ft  Watch  Co..  161  Pa.  St,  171; 
Benton  v.  Brines,  Chase  Co.,  175  Pa.  St.,  209;  Knox  v.  U.  S.  Bank, 
26  Miss.,  65;  Atn.  Bible  So.  v.  Marshall,  15  Ohio  St»  543;  Hitch- 
cock V.  U.  S.  Bank,  7  Ala.,  386. 

3.  The  authorities  relied  on  by  appellant's  counsel  are  without  force. 

Because: 

(a)  They  place  such  right  of  amendment  upon  the  ground  that 
it  is  a  valid  exercise  of  the  police  power  of  the  State,  and  the 
police  power  of  a  State  is  purely  a  power  of  internal  regulation, 
and  could  not  possibly  be  utilized  as  a  justification  for  regulating 
what  contracts  shall  be  made  and  performed  in  other  jurisdic- 
tions. 

(b)  There  was  manifestly  no  intention  to  amend  the  charter  of 
the  Louisville  ft  Nashville  Railroad  Company,  by  section  196  of 
the  Constitution  of  Kentucky. 

OpmioN  or  THE  couBT  BY  JUDGE  GUPPY — Apfibming. 

The  appellant  instituted  this  action  in  the  JeflPerson 
Circuit  Court,  law  and  equity  division,  against  the  defend- 
ant; seeking  to  recover  judgment  against  it  for  |1,968.96 
on  account  of  its  failure  to  deliver  to  plaintiff  fifty  bales 
of  cotton  shipped  from  Brownsville,  Tenn.,  to  Falls  River, 
Mass.,  and  there  to  deliver  same  to  plaintiff.  The  peti- 
tion reads  as  follows:  '*Tbe  plaintiff,  Tecumseh  Mills,  says 
that  it  is  a  corporation  created  by  and  existing  under  the 
laws  of  the  State  of  Massachusetts,  with  power  to  con- 


Digitized  by 


Google 


Vol.  108]  APRIL  TERM,  1900.  575 

Tecumseh  Mills  v.  L.  ft  N.  R.  R.  Co. 

tract  and  be  contracted  with,  and  to  sue  and  be  sued, 
in  its  corporate  name;  that  the  defendant,  Louisville  & 
Nashville  Railroad  Ck>mpany,  is  a  corporation  created  by 
and  existing  under  the  laws  of  the  State  of  Kentucky,   with 
power  to  contract  and  be  contracted  with,  and  to  sue  and 
be  sued.    Plaintiff  says  that  on  the  10th  day  of  April,  1894, 
at  Brownsville,  Tennessee,  it  bought  fifty  bales  of  cotton, 
weighing  in  the  aggregate  25,406  pounds,  at  the  price  of 
seven  and  three-fourths  cents  per  pound,  amounting  to 
the  sum  of  |1,968.96.     Plaintiff  further  says  that  on  the 
said  10th  day  of  April,  1894,  the  defendant  Louisville  & 
Nashville  Railroad  Company,  was  a  common  carrier  having 
connection  with  other  common  carriers  for  the  purpose 
of  transporting  goods,  property,  and  freight  under  one 
contract,  and  for  one  certain,  fixed  rate,  from  one  point 
to  another.    Plaintiff  says  that  on  the  10th  day  of  Apri), 
1894,  at  Brownsville,   State  of  Tennessee,  it  contracted 
with  said  defendant,  Louisville  &  Nashville  Railroad  Com* 
Xmny,  for  the  transportation  of  said  fifty  bales  of  cotton 
from  Brownsville,  Tennessee,  to  Falls  River,  Massachn- 
setts,   for   the   guaranteed   through   rate   of   seventy-one 
cents  per  hundred  pounds.    Plaintiff  says  that  in  pursu- 
ance  of  sai4  contract  said  fifty  bales  of  cotton,  marked 
*LADY,'  were  on  said  10th  day  of  April,  1894,  delivered 
to  and  received  by  said  defendant  for  transportation  ds 
aforesaid,  and  the  said  defendant  at  said  time  executed 
and  delivered  its  bill  of  lading  therefor  to  J.  S.  Phillips 
&  Co.,  who  were  plaintiff^s  agents,  and  authorized  to  ship 
said  cotton  for  plaintiff.    Plaintiff  says  that  by  said  bill 
of  lading,  which  is  herewith  filed  as  a  part  hereof,  marked 
*XNQ,'  said  defendant  acknowledged  the  receipt  of  said 
cotton  from  said  J.  B.  Phillips  &  Co.,  for  the  purpose  of 
being  transported  and  delivered  to  this  plaintiff  at  FalicS 
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River,  Massachusetts.  Plaintiff  says  that  said  defendant, 
by  its  said  contract  entered  into  as  aforesaid,  and  for  the 
consideration  aforesaid,  agreed  and  undertook  with  plain* 
tifF  to  transport  said  fifty  bales  of  cotton  from  Browns- 
ville, Tennessee,  to  Falls  River,  Massachusetts,  and  there 
to  deliver  the  same  to  this  plaintiff.  Plaintiff  says  that 
without  fault  on  his  part  all  of /^aid  cotton  was  destroyed 
by  fire  on  April  13,  1894,^  while  in  the  compress  or  ware- 
bouse  of  the  Brownsville  Compress  &  Storage  Company^ 
at  Brownsville,  Tennessee;  said  cotton  having  been  placed 
there  by  said  defendant  after  the  delivery  thereof  to  said 
defendant,  and  without  the  knowledge  or  consent  of  this 
plaintiff,  after  the  delivery  of  said  cotton  to  defendant  ae 
hereinbefore  stated.  Plaintiff  says  that  said  cotton  was 
not,  nor  was  any  part  of  said  cotton,  ever  delivered  to 
this  plaintiff,  or  to  any  one  for  plaintiff.  Plaintiff  says 
that  all  of  the  fifty  bales  of  cotton  were  consumed  by  said 
fire  at  the  time  aforesaid,  and  were  a  total  loss.  Plain- 
tiff says  that,  by  reason  of  defendant's  failure  to  deliver 
•said  fifty  bales  of  cotton  to  plaintiff  as  agreed  and  con- 
tracted for,  it  has  been  damaged  in  the  sum  of  f  1,968.96, 
with  interest  thereon  at  the  rate  of  6  ^r  cent,  per  annum 
from  April  13,  1894,  until  paid.  Plaintiff  says  that  it 
has  demanded  of  said  defendant  the  payment  of  said  sum, 
but  said  defendant  has  refused  and  still  refuses  to  pay 
said  sum  or  any  part  thereof,  and  the  whole  of  said  sum 
is  due  and  unpaid,  wherefore  plaintiff  prays  judgment 
against  said  defendant  for  said  sum  of  fl,968.96,  with 
interest  thereon  from  April  13,  1894,  until  paid,  for  it» 
costs  herein,  and  for  all  other  proper  relief."  It  is  pro- 
vided in  the  contract  or  bill  of  lading,  among  other  things, 
that  the  defendant  should  not  be  liable  for  damages  o» 
loss  by  fire.    It  is  further  provided  that  defendant  shoald 
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hAve  the  privilege  of  compressing  all  shipments  of  cot- 
ton at  its  own  expense.  A  demurrer  was  sustained  to  the 
petition,  and,  plaintiff  failing  to  amend,  the  petition  was 
dismissed,  and  from  that  judgment  this  appeal  is  pros- 
ecuted. 

The  sole  question  presented  for  decision  is  whether  or 
not  the  contract  exempting  defendant  from  liability  tor 
loss  by  fire  is  valid  and  sufficient  to  exempt  it  from  any 
liability  for  the  loss  sustained  by  the  plaintiff.  It  will  be 
seen  from  the  petition  that  the  cotton  was  destroyed  by 
flre  while  in  the  compress  or  warehouse  of  the  Brownsville 
Compress  &  Storage  Company,  of  Brownsville,  Tenn.;  the 
same  having  been  placed  there  by  defendant  after  the  de* 
livery  to  it,  and  without  the  knowledge  or  consent  of 
plaintiff.  Appellant  relies  ux>on  the  provision  of  section 
196  of  the  present  Constitution,  the  latter  part  of  which 
reads  as  follows:  "No  common  carrier  dhall  be  permitted 
to  contract  for  relief  from  its  common  law  liability."  It 
is  the  contention  of  appellant  that  the  defendant,  being  a 
corporation  created  by  the  authority  of  this  State,  has  no 
power  to  make  any  contract  anywhere  in  violation  of  the 
provision  of  the  Constitution  ^foresaid;  hence  the  exemp- 
tion from  loss  by  fire,  being  a  contract  limiting  its  corn- 
law  liability,  must  be  held  invalid,  and  appellant  is  there- 
fore entitled  to  recover  in  this  action.  Appellant  has 
cited  the  following  authorities:  Railroad  Co.  v.  Miller, 
182  U.  S.  75,  (10  Sup.  C,  34),  (33  L.  Ed.,  267);  Bank  v.  Earle, 
13  Pet.,  587,  (10  L.  Ed.,  274);  Tipton  Co.  v.  Rogers  Locomo- 
tive &  Machine,  Works  103  U.  S.,  537,  (26  L.  Ed.,  340); 
Oromie's  Heirs  v.  Society,  3  Bush,  365;  Railway  Co.  v. 
Tabor,  (Ky.),  32  S.  W.,  168;  Brown  v.  Railroad  Co.,  (Ky.), 
38  S.  W.,  862;  I^throp  v.  Bank,  8  Dana,  114.    After  a 
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careful  consideration  of  the  authorities  relied  on,  we  fail 
to  see  that  they  sustain  the  contention  of  appellant.  Nu- 
merous authorities  are  cited  by  appellee,  which  we 
deem  it  unnecessary  to  discuss.  It  will  be  seen  from  the 
petition  that  the  cotton,  the  subject  matter  of  the  con- 
tract, was  in  the  State  of  Tennessee.  The  contract  was 
entered  into  in  the  same  State,  and  the  cotton  was  to  be 
delivered  in  the  State  of  Massachusetts.  It  does  not  ap* 
pear  that  the  cotton  was  expected  to  even  pass  through 
the  State  of  Kentucky.  It  seems  to  be  conceded  that  a 
carrier  might,  by  contract,  exempt  itself,  under  the  com- 
mon law,  in  the  States  of  Tennessee  and  Massachusetts^ 
from  responsibility  for  loss  of  goods  caused  by  fire,  not* 
the  result  of  its  own  negligence.  It  is  not  claimed  that 
the  common  law  is  not  in  force  in  the  States  of  Tennessee 
and  Massachusetts.  It  seems  to  us  that,  under  the  facts 
as  they  appear  in  this  action,  the  provision  of  the  Con- 
stitution aforesaid  could  in  no  wise  affect  or  control  the 
liability  of  defendant  respecting  the  contract  sued  on. 
The  other  questions  discussed  in  this  case  are  not  decided. 
All  that  we  do  decide  is  that,  under  the  terms  of  this  con- 
tract as  shown  by  the  petition  and  exhibit  filed,  plaintiff 
is  not  entitled  to  recover  in  this  action.  Judgment  af- 
firmed. 
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Case  82 — ^Indictment  tor  Perjuby-^May  80. 

Oommoxiwealth  y.  Swanger. 


appeal  from  mason  circuit  court. 

Judgment    Dismissing    Indictment    and    Commonwealth    Appeal& 
Affirmed. 


Indictment  for  Perjury — Omission  of  Word 
mission  To  Grand  Jury. 


'Feloniously" — Resits- 


Held:  1.  An  indictment  for  perjury  which  fails  to  charge  that  the 
giving  of  the  alleged  false  testitaiony  was  with  felonious  intent 
is  not  good  on  demurrer. 

2.  Where  a  demurrer  to  an  indictment  is  sustained  because  of  the 
failure  of  the  indictment  to  charge  facts  essential  to  a  good  in- 
dictment, it  is  in  the  discretion  of  the  court,  under  Criminal 
Code  of  Practice,  section  170,  whether  it  will  submit  the  case 
to  another  grand  jury,  as  it  is  provided  merely  that  the  court 
"may"  do  so;  and  that  discretion  was  not  abused  by  the  refusal 
to  so  submit  an  indictment  for  perjury,  where  the  alleged  false 
,  testimony  was  not  necessarily  material  in  determining  the  de- 
fendant's guilt  or  innocence  of  the  charge  on  which  he  was  being 
tried  when  the  testimony  was  given. 

8.  The  refusal  of  the  court  to  so  submit  a  case  to  another  grand 
jury,  where  the  defendant  was  not  put  in  jeopardy.  Is  not  a  bar 
to  an  investigation  by  another  grand  jury. 

R.  J.  BRECKINRIDGE,  .Attorney  General,  for  Appellant. 

1.  If  the  court  adheres  to  the  opinion  rendered  in  the  case  of  Kaelln 

V.  Commonwealth,  84  Ky.  Rep.,  345,  the  indictment  in  this  case 
is  fatally  defective. 

2.  The  indictment  does  not  charge  that  the  oftense  was  committed 

"feloniously." 
8.  The  text  books,  as  well  as  a  vast  majority  of  the  decisions  In 
other   States,   adhere   to   the   doctrine   that  an   Indictment   for 
perjury,  as  in  all  common  law  offenses  must  charge  the  act  to 
have  been  committed  feloniously. 

SAIXEE  ft  SALLEE,  Attorneys  for  Appellee. 

1.  An  indictment  for  perjury  must  negative,  by  special  averments,  tlie 


matter  alleged  to  be  sworn  to  by  the  accused. 
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2.  The  facts  sworn  to  by  accused  must  be  alleged  to  be  material  to 

the  issue. 

3.  The  indictment  should  charge  that  the  act  was  done  "feloniously^ 

or  "with  felonious  intent." 

4.  An  acquittal  on  the  charge  of  a  criminal  offense  is  a  bar  to  a  pros- 

ecution of  the  accused  for  perjury  in  swearing  that  he  did  not 
commit  the  offense. 

5.  It  is  optionary  with  the  court  to  resubmit  or  to  refuse  to  resub- 

mit an  indictment  to  another  grand  jury.  Ferguson  v.  Com., 
8  R.,  257;*  Com.  v.  Still.  8  R..  203;  Com.  v.  Maynard,  91  Ky.,  131; 
Com.  V.  Kane,  92  Ky.,  457;  Wharton's  Criminal  Law,  vol.  2,  sec. 
2198;  Kaelin  v.  Com.,  84  Ky.,  354;  Cooper  v.  Com.,  21  R.,  646; 
J  45  L.  R.  A.,  216;  Ky.  Cr.  Code,  sees.  158-9,  160-6-7-8-9,  170-8. 

OpnaoN  OP  THE  couBT  BY  JUDGE  BURNAM — ^Affirming. 

Appellee,  W.  T.  Swanger,  was  indicated  by  the  grand 
jury  of  Mason  county  for  perjury.  A  general  demurrer 
was  sustained  to  the  indictment,  and  thereupon  the  Com- 
monwealth's  Attorney  moved  the  court  to  refer  the  charge 
to  the  grand  jury  then  in  session,  but  the  court  overruled 
the  motion  and  directed  that  the  defendant  be  discharged. 
We  are  asked  upon  this  appeal  to  reverse  the  judgment 
of  the  lower  court  both  on  the  demurrer  and  in  its  refusal 
to  again  refer  the  charge  to  the  grand  jury.  The  indict- 
ment which  is  the  basis  of  this  prosecution  fails  to  allege 
that  the  testimony  given  by  the  appellee  was  with  felon- 
ious intent.  It  is  well  settled  that  the  word  "feloniously" 
is  indispensable  to  the  validity  of  every  common  law  in- 
dictment for  a  felony,  and  for  this  reason,  if  for  no  other> 
the  lower  court  did  not  err  in  sustaining  the  demurrer. 
This  question  was  fully  considered  by  this  court  in  the 
case  of  Kaelin  v.  Com.,  84  Ky.,  354,  (1  S.  W.,  594),  and  in  the 
opinion  rendered  in  that  case  all  of  the  authorities  were 
dted.  The  motion  by  the  Commonwealth's  Attorney  to 
resubmit  the  charge  to  another  grand  jury  was  predicated 
upon  section  170  of  the  Criminal  Code  of  Practice,  which 
reads  as  follows:    "If  the  demurrer  be  sustained  on  any 
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otlier  grounds  than  those  mentioned  in  the  four  last  &?.c 
tions  the  case  may  be  submitted  to  another  grand  jury, 
and  an  order  to  that  effect  may  be  made  by  the  court  on 
the  record,  whereupon  the  defendant  shall  be  held  in  cus- 
tody or  on  bail  in  the  manner  and  for  the  time  provided 
in  sections  159  and  160."  The  .provisions  of  this  section 
of  the  (jode  are  not  mandatory  upon  the  court,  like  sec- 
tion 159,  which  prescribes  that  *'if  an  indictment  be  set 
aside  for  any  of  the  grounds  set  out  in  section  158  and 
sub-sections  thereunder,  the  court  shall  make  an  order 
that  the  case  be  submitted  to  another  grand  jury,"  but 
appeals  to  his  sound  discretion.  The  indictment  charges 
in  substance  that  the  defendant  was  being  tried  before  a 
justice  of  the  peace,  as  an  examining  court,  upon  a  charge 
for  failing  to  support  his  family,  and  that  in  this  proceed- 
ing he  falsely  testified  that  he  and  one  Mary  Jefferson 
never  were  in  Mt.  Sterling, — that  he  was  only  in  Mt.  Ster- 
ling about  eight  years  before.  As  the  charge  in  the  in 
dictment  was  for  failing  to  support  his  family  in  1898, 
this  testimony  was  not  necessarily  material  in  determin- 
ing the  guilt  or  innocence  of  the  defendant  of  the  offense 
which  was  being  examined  into,  and  we  are  not  disposed 
to  say  that  there  was  any  abuse  of  discretion  on  the  part 
of  the  trial  judge  in  refusing  to  again  submit  the  matter 
to  another  grand  jury;  but,  as  defendant  was  not  put  in 
jeopardy  on  the  charge  contained  in  the  indictment,  the 
refusal  of  the  court  to  again  submit  the  matter  to  an- 
other grand  jury  would  not  be  a  bar  to  an  investigation 
by  another  grand  jury,  if  they  should  see  fit  to  do  so.  For 
reasons  indicated,  the  judgment  is  affirmed. 
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Case  8d — ^Action  fob  Settlement  or  Estate — ^May  30. 

Newcomb  v.  Newcomb. 

appeal  fbom  hendebbon  cibcuit  coubt. 
Revebsbd. 

Auens — Natubalization — Rights  of  Bbitish  Subjects — ^Pbobatb  of 
Wills  in  Fobeign  Coubts. 

Held:  1.  Former  citizens  of  the  United  States,  who  have  by  natu- 
ralization become  British  subjects,  are,  while  domiciled  in  the 
United  States,  entitled  by  treaty  to  all  the  rights  of  native-born 
British   subjects. 

2.  A  certificate  of  naturalization   purporting  to  have  been  signed 

by  the  clerk  of  a  naturalization  court  of  Canada,  by  virtue  of 
which  the  person  to  whom  it  was  issued  claimed  to  be  a  British 
subject,  and  which  was  found  among  his  papers  after  his  death, 
was  admissible,  without  further  proof,  to  show  that  he  was  a 
British  subject;  but,  if  further  proof  was  required,  the  deposi- 
tion of  the  present  clerk  of  the  court,  to  the  effect  that  the 
records  show  that  the  certificate  was  ordered  to  oe  granted, 
and  that  according  to  the  invariable  rule  of  the  court  the  cer- 
tificate would,  as  of  course,  be  issued,  was  sufficient 

3.  A  paper  purporting  to  be  an  original  exemplification  of  the  pro- 

bate of  a  will  in  England,  together  with  the  deposition  of  the 
solicitor  for  the  propounder,  showing  that  the  will  was  pro- 
bated in  the  court  which,  according  to  the  laws  of  Great  Brit- 
ain, had  jurisdiction,  was  sufficient  to  show  the  admission 
of  the  will  to  probate  in  England ;  it  appearing  that  the  heir 
who  is  attacking  the  probate  was  served  with  summons  in 
Kentucky  pursuant  to  a  rule  of  the  English  probate  court, 
which  had  authority  to  make  rules  for  the  purpose  of  bringing 
non-residents  before  the  court. 

4.  Where  the  will  of  a  British  subject,  who  was  domiciled  in  the 

United  States  at  the  time  of  his  death,  is  probated  in  England 
by  a  court  having  jurisdiction,  such  probate  is  conclusive  as 
to  the  persona]  estate  of  the  testator  situated  in  England,  and 
neither  the  validity  of  the  will,  nor  the  disposition  of  sach 
estate,  can  be  questioned  in  the  courts  of  this  country. 

YEAMAN  &  LOCKBTT  Attobneys  fob  Appellant. 

1.  In  July,  1890,  E.  B.  Newcomb  died  in  France  but  was  domlolM 
in  Henderson,  Ky. 
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2.  He  left  the  appellee,  W.  S.  Newcomb,  the  oply  child  of  hlQ  first 

wife,  and  the  appellant,  his  widow  and  two  children  of  the  last 
marriage,  B.  B*.  and  Mary  Newcomb. 

3.  Part  of  his  estate  consisted  of  1,227  hogsheads  of  tobacco  then  in 

Liverpool  and  London.  It  is  Hhe  subject  matter  of  this  litiga- 
tion. 

4.  He  married   appellant  in   1864,   in  Canada.      On   December   14, 

1865,  he  was  naturalized  as  a  British  subject  in  Canada.  Ipso 
facto  Mrs.  Newcomb  became  also  a  British  subject.  His  first 
oath  towards  naturalization  in  this  country  does  not  alter  the 
case.  He  died  a  British  subject;  and  she  remains  one.  White 
V.  White,  2d  Met,  188;   U.   S.  Rev.  Stat,  sec.  216«. 

5.  He  left  a  paper   dated   March  4,   1890,  which  was  probated   by 

the  Henderson  County  Court,  devising  his  entire  estate  to  his 
widow.  This  paper  was  set  aside  on  the  ground  of  mental  in- 
capacity.    96  Ky.,  120. 

6.  He  left  two  other  papers  dated  respectively,  July  16,  1888,  and 

March  1,  1890,  which  appellant  afterwards  presented  in  the 
alternative  to  the  proper  probate  court  in  England,  and  upon 
actual  notice  to  appellee,  that  of  March  1,  18d0,  was  probated 
as  his  will  and  the  tobacco  or  its  proceeds  was  turned  over  to 
her  as  executrix  of  that  court's  appointment.  Both  these  papers 
were  in  effect  the  same  as  the  one  rejected  in  this  State.  That 
court  had  jurisdiction  to  probate  the  will,  and  under  it  she  re- 
ceived the  assets  and  owns  them.  See  Hutchen's  deposition  and 
Acts  of  Parliament  filed  therewith. 
7  The  judgment  of  that  court  as  to  the  property  is  in  rem  and 
binding  everywhere.  2d  Black  on  Judgments,  sees.  635-8;  Reid 
V.  Reid  91  Ky.,  267;  ^Mitchell  Ac.  v.  Holder,  8  Bush,  364;  fhos. 
V.  Mahone,  9  Bush,  111;  1  Greenleaf,  sec.  550;  12  Howard, 
384-5;  3  J.  J.  M.,  606-7-8. 

8.  To  defend  this  suit  to  recover  the  proceeds  of  the  tobacco,   it 

was  not  necessary  to  have  the  will  probated  here.  Section  4852 
of  our  statute  does  not  apply.  Section  1638  is  applicable,  under 
which  the  copy  of  the  will  filed  is  duly  authenticated.  See, 
also,  1  Greenleaf,  501. 

9.  F.  L.  Hutchens,  an  English  barrister,  was  competent  to  and  does 

prove  the  English  law,  independent  of  the  statute  made  part  of 
his  disposition.  1  Greenleaf,  sec.  487,  notes  2  and  3;  Biesen- 
thal  V.  Williams,  1   Duvall,  330;   Kentucky  Statutes  sec.  1641. 

10.  The  case  of  Barnes  v.  Brashear,  2  B.  Monroe,  380  reviewed. 
It  is  not  applicable.  See  contra  Johnson  v.  Sevier's  Bx'rs,  4 
J.  J.  M.,  141. 

11.  Every  nation  possesses  exclusive  sovereignty  and  jurisdiction 
within  its  own  territory,  and  can  regulate  the  manner  in  which 
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real  and  personal  property  within  It  may  be  held,  transferred  or 
bequeathed.  No  other  nation  has  any  right  to  regulate  or  con- 
trol such  property.  Story's  Conflict  of  Laws,  sees.  18,  19  and 
20;  Neff  v.  Pennoyer,  5  Otto,  714;  Williams  v.  Preston,  ^ 
J.  J.  M.,  606-7-8;  Thos.  v.  Mahone,  9  Bush,  111. 

T-  L.  EDEL^,  ArroBNEY  Fou  Appellants. 

1.  Chapters  114,  24-5  of  Victoria,  known  as  Lord  Kingdown's  Act, 

conferred  upon  British  subjects  domiciled  abroad,  the  right  to 
a  probate  of  the  will  of  such  British  subject  when  valid,  ac- 
cording to  the  law  of  the  testator's  domicile. 

2.  The  probate  authorized  by  this  act  is  an  original  and  not  an 

ancillary  probate.  The  probate  depends  solely  upon  the  act, 
and  not  upon  the  domicile,  of  the  testator.  Rippon  in  Goods  of, 
3  S.  &  T.,  177;  (cited  in  Jacob  Fisher's  Digest.  CoL,  13698); 
Jarman  on  Wills,  5th  ed.,  page  — ;  Williams  on  Exrs.,  page 
309  of  English  paging. 

3.  E.  B.  Newcomb  was  a  British  subject  and  his  certificate  of  natural- 

ization, a  photographic  copy  of  which  is  before  Tour  Honors, 
is  conclusive  thai  the  preliminary  steps  necessary  to  its  issual 
were  in  fact  taken.  Freeman  on  Judgments,  sec.  607;  State  v. 
Penny,  11  Ark.,  631;  McCarthy  v.  Marsh,  5  N.  Y.,  263;  State 
V.  Holflinger,  35  Wis.,  393;  Sprat  v.  Sprat,  4  Peters,  393; 
Stark  v.  Ches.  Insurance  Co.,  7  Cranch.,  420;  Bank  v.  Walker, 
3  Barbour's  Chan.,  433;  People  v.  .McOowan,  44  111.,  644;  Van 
Fleet  on  Collateral  Attack,  sees.  550,  567;  Richie  v.  Putnam, 
13  Wend.,  524;  Snider  v.  Circuit  Judge,  17  Mich.,  68:  People  v. 
Snider,  41  N.  Y.,  408. 

4.  The  original  exemplification  of  probate  which  is  before  Your  HoUp 

ors,  is  proven  strictly  in  accordance  with  the  Kentucky  Statutes. 
It  is  proven  further  by  the  testimony  of  Mr.  Hutchias  and  of 
Mrs.  Newcomb. 

5.  The  English  High  Court  of  Justice,  Probate  Division,  had  Juris- 

diction of  Wm.  S.  Newcomb,  because  the  statutes  conferred  upon 
the  court  the  right  to  make  rules  for  bringing  non-residents 
before  the  court,  and  the  testimony  of  Mr.  Hutchlns  shows  that 
such  a  rule  was  made,  and  the  pleadings  show  that  a  copy  of 
the  writ  was  in  fact  served  upon  Wm.  S.  Newcomb. 

6.  Whether  the  will  was  proved  in  solemn  form  or  common  form  Is 

immaterial. 

7.  The  judgment  of  the  English  Court  of  Probate  upon  the  validity 

of  the  will  of  March  1st,  1890,  was  a  judgment  in  rem,  an,d  not 
subject  to  collateral  attack.  Fletcher's  Adm'r.  v.  Sanders,  7 
Dana,  345;  Adams  v.  Adams,  11  Ben.  Mon.,  77;  Marrett  v.  Babb's 
Ex'r.,  91  Ky.,  88;  Dorsey  v.  Dorsey,  5  J.  J.  Mar.,  280;  Crain  T. 
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Vincent,  17  Ky.  Law  Rep.,  1026;  Reed  v.  Reed,  91  Ky.A  267; 
Kerr  v.  Moon,  9  Whe^.,  965;  Stacy  v.  Thrasher.  6  Howard,  44; 
Goodwin  v.  Jones,  3  Mass.,  514;  Goodall  v.  Marshall,  11  N.  H., 
88;  Woerner*s  American  Law  of  Administration,  sec.  226;  Black 
on  Judgments,  sec.  823 ;  Van  Fleet  on  Collateral  Attack,  585 ;  State 
V.  McGlynn,  20  Cal.,  233;  Broderick's  Will,  21  Wallace.  503;  Ber- 
rett  V.  Vaughn,  5  Vermont,  333;  Tompkins  v.  Tompkins,  1st 
Story,  547;  McDermott  v.  Copeland,  9  Fed.  Rep.,  536. 

8.  Those  cases  in  Kentucky  which  authorized  the  suing  of  a  foreign 

administrator  found  in  this  State,  with  the  assets  in  his  posses- 
sion, expressly  limited  a  recovery  to  a  recovery  according  to  the 
law  of  the  place  of  the  appointment.  Manion's  Adm'r.  v.  Tits- 
worth,  18  B.  Mon.,  582;  Dorsey  v.  Dorsey,  5  J.  J.  Mar.,  280; 
Atchison's  Heirs  v.  Lindsey,  6  Ben  Mon.,  86. 

9.  It  is  not  necessary  to  probate  the  will   in   this   State  for  Mrs. 

Newcomb  to  Justify  a  retention  of  the  assets  when  sued  for 
their  conversion.  Moss  v.  Roland,  3  Bush,  505;  Peterson  v. 
Chemical  Bank,  32  N.  Y.,  21;  Trecothlck  v.  Austin.  4  Mason, 
page  16. 

10.  The  case  of  Williams  v.  Sanders,  5  Caldwell,  60,  is  not  authority 
here  against  the  distinction  contended  for.  because  in  that  case 
the, personal  representative  was  attempting  to  sue  for  assets  in 
Tennessee. 

S  B.  &  R.  D.  VANCE,  Attorneys  for  Appellke. 

For  appellee,  a  child  and  heir,  it  is  maintained: 

1.  It  not  being  shown,  that,  as  claimed,  E.  B.  Newcomb  was  a  Brit- 

ish subject,  no  validity  can  attach  to  the  alleged  English  pro- 
bate. Kentucky  Statutes,  sees.  1638-1641:  U.  S.  Revised  Stat- 
utes. 5?<i':.  1674. 

2.  The  Judgment   of   probate  of  the  alleged   will,   by  the   English 

court,  is  not  authenticated  or  proved,  so  as  to  be  competent 
evidence  at  common  law,  nor  is  it  authenticated  as  required  by 
the  statute.  1  Greenleaf  Ev.,  sec.  514;  Church  v.  Hubbart,  2 
Chanch;,  187,  238;  2  Freeman  on  Judgments,  sec.  414;  2  Black 
on  Judgments,  sec.  849;  Story's  Con.  of  Laws,  8  Ed.,  sec.  645; 
Kentucky  Statutes,  sec.  1638;   Faustre  v.  Com.,  17  S.  W.,  189. 

3.  Probate  in  common  form,  is  not  allowed  by  the  English  statute, 

and  for  lack  of  the  requisite,  statutory  process  and  service, 
the  English  court,  not  having  Jurisdiction  of  appellee.  W.  S. 
Newcomb,  in  the  probate  proceeding,  the  Judgment  thereon  was 
void.  37  Victoria,  chap.  66,  pages  48-58;  Galpin  v.  Page,  18 
Wall,  354;  Kerr  v.  <?andy,  9  Bush,  372,  378;  Gibhard  v.  Gamier, 
12  Bush,  321.  324. 

4.  A  foreign  adm'r,  is  merely  ancillary,  and  the  deceased's  move- 


Digitized  by 


Google 


686  KENTUCKY  REPORTS.  [Vol.  103 


Newcomb  v.  Newcomb. 


ables,  whether  he  die  testate  or  intestate,  are  to  be  distributed 
by  the  laws  of  his  domicile  at  the  time  of  his  death,  and  the 
foreign  personal  representative,  residing  in  the  country  of  the 
domicile,  will  hold  them  subject  to  its  laws.  Dicey  on  Conflict 
of  Law,  pages  674-5,  and  notes  1-2,  also  pages  677-«79  and  684. 
691,  786.  787,  398,  399;  Story's  Conflict  of  Laws,  sees.  380.  379; 
Dixon's  Ex'rs.  v.  Ran[isey's  Ex'rs.,  3  Cranch.,  317;  2  Kent's 
Com.,  429;  Wilkins  v.  EUet,  Adm'r..  9  Wall,  740;  Cran worth 
Ch.  in  Whicker  t.  Hume;  7  H.  L.  C,  124,  156,  157,  cited  in 
Dicey,  689-690. 

5.  A  court  of  Kentucky,  can  not  recognize  an  instrument  as  the 

will  of  one  who  died  domiciled  there,  simply  for  its  English  pro- 
bate. Kentucky  Statutes,  sees.  4849,  4852;  Barnes'  Adm'r.  ▼. 
Brashear,  2  B.  M.,  380;  Carmichael  v.  Elmendorf,  4  Bibb,  484; 
Williams  v.  Saunders,  5  Cold.,  60. 

6.  It  was  a  fraud  upon  the  court  of  domicile,  and  upon  the  heirs  of 

E.  B.  Newcomb,  for  the  executor  nam^^.d  therein,  to  withdraw 
his  will  from  its  Jurisdiction  for  foreign  probate,  for  whicli 
such  foreign  probate  will  be  disregarded.  Kentucky  Statutes, 
4849;  Wood  v.  Wood,  78  Ky.,  624. 

7.  The  foreign  executor,  residing  in  the  country  of  the  domicile  of 

the  deceased,  is  answerable  in  its  courts  for  the  distributable 
surplus  in  his  hands.  Dorsey's  Ex'rs.  v.  Dorsey's  Adm'r.,  5 
J.  J.  Mar.,  280;  Atkinson's  Heirs  v.  Lindsay,  6  B.  Mon.,  86; 
Meanion's  Adm'rs.  v.  Titsworth,  18  B.  M.,  582,  597. 

8.  The  title  to  the  tobacco  in  Europe  vested  in  appellant  on  her 

qualification  as  executrix  in  the  Henderson  County  Court,  and 
by  virtue  thereof  as  shown  by  her  inventory,  came  to  her  pos- 
session, and  she  therefore  holds  its  proceeds,  subject  to  the  law 
of  the  domicile,  from  whose  court  she  received  her  authority. 
Estate  of  Washburn,  11  L.  R.  A.,  p.  41. 

Opinion  op  the  couet  bt  JUDGE  BURNAM — ^Revebsinq. 

In  1890  E.  B.  Newcomb  died,  domiciled  in  Henderson 
county,  Ky.  He  left  surviving  him  a  widow,  two  children 
by  her,  and  one  son,  the  appellee  herein,  the  offspring  of  a 
former  marriage.  At  the  time  of  his  death  he  left  three 
papers,  each  purporting  to  be  his  last  will  and  testament. 
One  was  dated  in  July,  1888,  one  (in  his  own  handwriting) 
was  dated  March  1,  1890,  and  the  other  was  dated  March 
4, 1890.    On  the  25th  day  of  August  thereafter  the  Hender- 
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son  Ck)unty  Court  admitted  to  probate  the  will  dated  March 
4,  1890,  on  motion  of  appellant,  who  was  the  principal  de- 
visee in  each  paper^  and  named  as  executrix  thereof,  and 
she  duly  qualified  as  executrix.  Subsequently  she  return- 
ed to  the  .office  of  the  clerk  of  the  county  court  an  inven- 
tory of  the  estate  of  her  husband,  which  came  to  her  hands 
as  executrix,  which  was  duly  recorded  therein.  An  ap- 
peal was  taken  by  appellee,  W.  S.  Newcomb,  from  the 
judgment  of  the  county  court  to  the  Henderson  Circuit 
Court;  and  upon  a  jury  trial  the  judgment  of  the  county 
court  was  reversed,  and  the  instrument  held  not  to  be  the 
last  will  of  E.  B.  Newcomb,  deceased.  Mrs.  Newcomb  ap- 
pealed to  this  court,  and  in  an  opinion  rendered  October 
30,  1894,  reported  in  27  S.  W.,  997,  the  judgment  of  the 
circuit  court  was  affirmed.  The  bulk  of  the  estate  left 
by  decedent  consisted  of  1,227  hogsheads  of  tobacco,  which 
were  in  the  hands  of  commission  merchants  in  London 
and  Liverpool,  England,  when  E.  B.  Newcomb  died.  Af- 
ter the  qualification  of  appellant  as  executrix  of  the  will 
of  March  4,  1890,  and  before  any  appeal  had  been  taken 
from  the  probate  thereof,  she  executed  a  power  of  attor- 
ney authorizing  one  A.  E.  Gilliatt,  who  resided  in  England, 
to  have  ancillary  probate  t)f  the  will  taken  there,  and  to 
qualify  thereunder  in  accordance  with  the  English  law, 
^rhich  he  did,  and  took  possession,  under  the  authority 
thereby  conferred,  of  all  of  the  tobacco,  sold  it,  paid  the 
outstanding  charges  against  it,  including  taxes  to  the  gov- 
ernment, the  debts  of  E.  B.  Newcomb  to  persons  resid- 
ing in  Engl-and,  and  held  the  surplus  subject  to  the  order 
of  the  court.  There  also  came  to  the  hands  of  appellant, 
under  her  appointment  as  executrix  by  the  Henderson 
County  Court,  something  over  |2,000  in  cash.  After  the 
affirmance  of  the  judgment  of  the  circuit  court  by  this 
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\  court  in  October,  1894,  Mrs.  Newcomb  produced  to  the  Hen- 
derson County  Court,  and  offered  for  probate,  the  holo- 
graphic will  date  March  1,  1890.  Appellee,  W.  )!i.  New- 
comb,  suggested  to  the  court  that  the  will  dated  July,  1888, 
was  also  in  the  possession  of  appellant;  and  upon  his  mo- 
tion a  rule  was  awarded  against  her  to  produce  that  paper, 

'  which  she  did,  and  offered  both  of  these  wills  for  probate 
in  the  alternative.  Before  the  county  court  had  deter- 
mined the  question  as  to  the  last  wills  offered  for  probate, 
Mrs.  Newcomb,  being  the  sole  beneficiary  therein,  with  the 
consent  of  contestant  abandoned  her  motion  to  probate 
either  of  these  wills  in  the  Henderson  County  Court,  and 
withdraw  them  therefrom.  She  subsequently  took  these 
two  papers  to  England,  and  offered  them  for  probate 
in  the  alternative  in  the  probate  division  of 
the  high  court  of  justice  of  England;  and  that 
court  decided  that  the  paper  of  March  1,  1890,  was  the 
true  will  of  decedent,  and  entered  a  judgment  according- 
ly on  the  22d  day  of  August,  1895,  at  the  same  time  Re- 
voking the  ancillary  probate  theretofore  granted  of  the 
will  of  March  4,  1890,  Appellant  was  also  permitted  to 
qualify  as  executrix  thereof,  and  an  order  was  entered 
directing  A.  E.  Gilliatt  to  turn  over  to  her,  as  such  exeea- 
trix,  the  net  assets  of  the  estate  held  by  him  under  the 
ancillary  probate  of  the  will  of  March  4,  1890,  which  is 
shown  by  the  evidence  herein  to  have  been  |58,398.  Af- 
ter the  affirmance  b/  this  court  of  the  judgment  of  the  cir- 
cuit court  rejecting  the  paper  of  March  4,  1890,  as  the 
last  will  of  deceased,  the  Ohio  Valley  Banking  &  Trust 
Company  was  appointed,  by  an  order  of  the  Henderson 
County  Court,  administrator  of  the  estate  of  E.  B.  New- 
comb, deceased,  and  duly  qualified  thereunder.  And  sub- 
sequently, on  the  14th  day  of  August,  1895,  appellee  in- 
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Btituted  this  suit  in  the  Henderson  Circuit  Court  for  a 
settlement  of  the  estate  of  E.  B.  Newcomb,  deceased, 
against  the  Ohio  Valley  Banking  &  Trust  Company,  ad- 
ministrator, and  also  made  Mary  Newcomb  and  her  cUI- 
diren,  Mary  and  David  B.  Newcomb,  defendants.  H^  ask- 
ed that  Mrs.  Newcomb  should  be  required  to  account  for 
the  money  in  her  hands  arising  from  the  proceeds  of  the 
tobacco,  which  had  been  sold  in  England  which 
he  alleged  amounted  to  the  sum  of  fl80,Oo6.  The 
trust  company,  as  administrator,  answered  and  united 
in  the  prayer  of  plaintiflTs  petition,  making  its  an- 
swer a  cross  petition,  in  which  it  also  sought  to  recover 
from  Mrs.  Newcomb  the  proceeds  of  the  same  tobacco. 

Mrs.  Newcomb,  in  l\er  -answer,  both  to  the  original  and 
amended  petitions  of^W.  S.  Newcomb  and  the  cross  peti- 
tion of  the  trust  company,  sets  out  in  detail  all  of  the  facts 
heretofore  stated  as  to  the  character  of  the  estate  left  by 
E.  B.  Newcomb,  its  location  at  the  time  of  his  death,  the 
probate  of  his  will  in  the  Henderson  County  Court,  the 
subsequent  ancillary  probate  thereof  in  Englafnd,  and 
qualifications  of  Gilliatt  thereunder,  and,  by  way  of  further 
defense,  answered  that  at  the  time  of  the  death  of  E.  B. 
Newcomb  he  was  a  British  subject ;  that  in  the  year  1862, 
being  then  a  citizen  of  the  U'nited  States,  residing  in  the 
Dominion  of  Canada,  he  made  application  for  naturaliza- 
tion in  accordance  with  the  laws  of  said  dominion,  and  that 
thereafter,  on  the  24th  day  of  December,  1865,  his  appli- 
cation was  granted,  and  a  certificate  to  that  effect  deliv- 
ered to  him;  that  he  then  and  there  took  the  oath  of  alle- 
giance to  Her  Majesty,  Queen  Victoria,  required  by  law,  and 
remained  a  British  subject  until  the  time  of  his  death.  She 
further  alleged  that  at  the  time  of  his  naturalization  as 
a  British  subject,  and  continuously  since  that  time,  the 
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laws  of  Great  Britain  provided,  and  have  provided,  that 
"every  will  and  other  testamentary  instrument  made  out 
of  the  United  Kingdom  by  a  British  subject,  *  whatever 
might  be  the  domicile  of  such  person  at  the  time  of  mak- 
ing the  same,  or  at  the  time  of  his  or  her  death,  should, 
las  regards  personal  estate  situated  in  the  territorial  lim- 
its of  Great  Britain,  be  held  to  be  well  executed  for  the 
purpose  of  being  admitted  in  England  and  Ireland  to  pro- 
bate and  in  Scotland  to  confirmation,  and  to  pass  title  to 
the  property  if  the  same  were  made  according  to  the  forms 
required  either  by  the  law  of  the  place  where  the  same 
was  m<ade  or  by  the  laws  of  the  place  where  such  person 
was  domiciled  when  the  same  was  made,"  and,  further, 
that  "the  laws  of  Great  Britain  at  the  time  of  the  death 
of  E.  B.  Newcomb  provided,  and  have  continuously  since 
provided,  that  Her  Majesty's  high  court  of  justice,  probate 
division,  in  EJngland,  should  have  jurisdiction  to  grant 
original  or  ancillary  probate  of  any  will  or  other  testa- 
mentary paper  disposing  of  .personal  assets  and  eflfecta 
within  the  territorial  limits  of  England;  .  .  .  that  at 
the  time  she  intermarried  with  E.  B.  Newcomb,  in  1864, 
in  the  Dominion  of  Canada,  and  continuously  since  that 
time,  the  laws  of  Great  Britain  provided,  and  have  pro- 
vided, that  any  foreign  wbman  married,  or  who  should  be  af- 
terwards  married,  to  a  natural  born  or  naturalized  subject 
of  her  Britannic  majesty,  Queen  Victoria,  should  be  deem- 
ed and  taken  to  be  herself  naturalized,  and  to  have  all  the 
rights  and  privileges  of  a  natural  bom  subject;  that  at 
the  time  of  her  marriage  she  was  a  citizen  of  the  United 
States,  and  that  by  the  laws  of  the  United*  States,  and  the 
treaties  made  pursuant  to  the  Constitution  there- 
of, and  especially  of  the  treaty  of  the  United 
States  and  Great  Britain,  which  became  a  law  on  the  16t& 
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day  of  September,  1870,  she  became  entitled,  by  virtue  of 
the  facts  hereinbefore  reci.ted,  to  have  the  will  of  her 
husband  probated  in  the  probate  court  of  Great  Britain, 
and  to  administer  the  assets  of  the  estate  of  E.  B.  New- 
comb;  and  that  the  will  of  her  husband,  legally  probated 
there,  can  not  be  attacked  in  the  courts  of  the  United 
States," 

Appellee,  for  reply  to  the  answer  of  appellant,  Mary 
Newcomb,  to  his  original  and  amended  petitions,  denies 
that  at  the  time  of  his  death  E.  B.  Newcomb  was  a  British 
subject,  and  avers  that  he  was  during  his  life  and  at  his 
decease  a  citizen  of  the  United  States,  and  of  the  State 
of  Kentucky,  denies  all  of  the  averments  as  to  his  natural- 
isation, as  to  his  British  citizenship  and  that  of  the  defend- 
ant, Mary  Newcomb,  and  as  to  the  English  probate  of  the 
will  of  March  1,  1890,  and  avers  that,  if  so  probated,  such 
probate  does  not  supersede  the  necessity  Of  the  probate 
required  by  the  law  of  Kentucky,  the  place  of  his  and  her 
domicile,  and  was  in  fraud  of  the  jurisdiction  of  the 
conrts  of  this  State,  and  therefore  void;  alleges  that  the 
title  to  the  tobacco  in  Europe  vested  in  appellant  on  her 
qualification  as  executrix  in  the  Henderson  county  court, 
and  by  virtue  thereof,  and  that  she  therefore  holds  its 
proceeds  subject  to  the  law  of  the  domicile  from  whose 
court  she  received  her  authority;  that  the  foreign  pro- 
bation is  merely  ancillary,  and  that  the  personal  estate 
of  decedent  must  be  distributed  according  to  the  laws  of 
his  domicile  at  the  time  of  his  death;  and  that  the  foreign 
personal  representative,  residing  in  the  county  of  his  dom- 
icile, will  bold  it  subject  to  the  laws  thereof. 

The  pleadings  being  made  up,  and  proof  taken,  judg- 
ment was  rendered  against  Mrs.  Newcomb  for  two-ninths 
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of  the  net  amoant  of  the  English  assets,  in  favor  of  ap- 
pellee^  anAfrom  that  judgment  she  has  appealed. 

The  claim  that  E.  B.  Newcomb  was  a  British  subject, 
and  was  therefore  entitled  to  have  his  will  probated  in  the 
English  court,  and  his  personal  estate  in  Great  Britain  ad- 
niinis>tered  by  the  executrix  appointed  there,  is  the  founda- 
tion of  the  defense  relied  on  in  this  proceeding,  and  will 
be  first  considered.  "The  doctrine  of  perpetual  allegiance 
was  one  of  the  settled  principles  of  the  English  common 
law,  and  was  maintained  in  the  United  States  by  high 
authorities  during  the  earlier  period  of  our  Federal  his- 
tory." See  2  Kent,  Comm.,  49;  3  Story,  Const.,  3;  Whart. 
Stat.  Tr.,  651;  Whart.  Confl.  Laws,  section  5;  Lawr.  Wheat. 
(Ed.  1863)  995.  It  was  asserted  by  Great  Britain  as  a 
basis  for  the  claim  to  impress  all  native  Britons  in  for- 
eigfn  ships.  Lord  Grenville,  in  writing  to  the  American 
Secretary  of  State  (Mr.  King)  March  27,  1797,  said:  "No 
British  subject  can,  by  such  a  form  or  renunciation  as 
that  which  is  prescribed  in  the  American  law  of  natur- 
alization, divest  himself  of  his  allegiance  to  his  sovereign. 
Such  a  declaration  of  renunciation  made  by  any  of  the 
King's  subjects  would,  instead  of  operating  as  a  protection 
to  them,  be  considered  an  act  highly  criminal  on  their 
part."  See  2  Am.  St.  Papers,  149.  But  the  right  of  ex- 
patriation has  been  most  vigorously  asserted  by  the  govern- 
ment of  the  United  States  for  many  years,  and  the  Con- 
gress of  the  United  States,  by  an  act  adopted  July  27, 
1868,  declared  that  "the  right  of  expatriation  is  a  natural 
and  inherent  right  of  all  people,  indispensable  to  the  en- 
joyment of  the  right  of  life,  liberty,  and  the  pursuit  of 
happiness,"  and  prescribes  "that  any  declaration,  instruc- 
tion, opinion,  order  or  decision  of  any  officer  of  this  gov- 
ernment which  denies,  restricts,  impairs,  or  questions  the 
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right  of  expatriation  is  hereby  declared  inconsistent  with 
the  fundamental  principles  of  this  government."     See  Rev, 
St.,  section  1999.    And  treaties  recognizing  the  right  of 
expatriation  were  executed,  with  various  modifications  in 
detail,  with  most  of  the  governments  of  Europe.    The  ne* 
gotiations  with  England  were  very  protracted,  but  were 
at  last  closed  by  the  adoption  by  the  iI^perial  parliament 
on  May  14,  1870,  of  an  act  by  which  it  is  declared  "that 
any  British  subject  who  has,  at  any  time  before,  or  may 
at  any  time  after,  the  passing  of  this  act,  when  in  any 
foreign  State,  and  not  under  any  disability,  voluntarily 
become  naturalized  in  such  State,  shall  from  and  after  the 
time  of  his  having  become  so  naturalized  in  such  foreign 
State,  be  deemed  to  have  ceased  to  be  a  British  and  be 
regarded  as  an  alien."    One  of  the  articles  of  this  treaty 
so  made  with  Great  Britain  was  in  this  language:     "Cit- 
izens of  the  United  States  who  have  become  or  shall  be- 
come  and   are   naturalized   according  to   the   law   within 
the  British  dominion  as  British  subjects  shall,  subject  to 
the  provisions  of  article  2,  be  held  by  the  X'nited  States 
to  be  in  all  respects  and  for  all  purposes  British  subjects, 
and  shall  be  treated  as  such  by  the  United  States.     Re- 
ciprocally, "British  subjects  who' have  become  or  shall  be- 
come  and  are  naturalized  according  to  law   within  the 
States  of  America,  as  citizens  thereof  shall,  subject  to 
the  provisions  of  article  2,  be  held  by  Great  Britain  to  be 
in  all  respects  and  for  all  purposes  citizens  of  the  United 
States,  and  shall  be  treated  as  such  by  Great  Britain/^ 
By  this  treaty  the  United  States  bound  itself  to  guaran- 
ty to  British  subjects  domiciled  in  the  United  States  all 
rights  belonging  to  them  as  British  subjects,  whether  they 
v^ere  born  such,  or  became  so  by  naturalization.    On  the 
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6th  day  of  August,  1861,  previous  to  the  alleged  a^^lica- 
tion  of  E.  B.  Newcomb  for  naturalization  as  a  British  sub- 
ject, the  British  parliament,  by  an  act  to  amend  the  law 
with  respect  to  wills  of  personal  estates  made  by  British 
subjects,  provided,  in  the  first  section  of  the  act,  that 
"every  will  and  every  other  testamentary  paper  made  out 
of  the  United  Kingdom  of  a  British  subject,  whatever  may 
be  the  domicile  of  such  person  at  the  time  of  making 
the  same,  or  at  the  time  of  his  or  her  death,  shall  as  re- 
gtards  personal  estate,  be  held  to  be  well  executed  for  the 
purpose  of  being  admitted  in  England  and  Ireland  to  pro- 
bate, and  in  Scotland  to  confirmation,  if  the  same  be  made 
according  to  the  forms  required  either  by  the  law  of  the 
place  where  such  person  was  domiciled  when  same  was 
made,  or  by  the  laws  then  in  force  in  any  part  of  Her  Ma- 
jesty's dominions,  where  he  had  his  domiciles  of  origin." 
And  it  is  evident  that,  if  E.  B.  Newcomb  was  a  British  . 
subject  at  the  date  of  the  execution  of  the  will  in  contest 
and  at  his  death,  he  was,  by  virtue  of  the  treaty  made  by 
the  United  States,  with  Great  Britain,  and  under  the  pro- 
vision of  the  English  statute  of  wills  of  personal  proper- 
ty made  by  British  subjects,  quoted  supra,  entitled  to  have 
his  will  admitted  to  probate  in  England,  if  such  will  was 
valid,  either  by  the  English  law,  or  by  the  law  of  the  place 
where  the  testator  had  his  domicile,  no  matter  where  such 
domicile  was. 

In  support  of  the  claim  that  E.  B.  Newcomb  was  a  natur- 
alized British  subject,  there  is  filed  in  the  record  the  orig- 
inal certificate  of  naturalization,  sigped  by  the  clerk  of  the 
naturalization  court  of  the  county  of  Lincoln  and  prov- 
ince of  Canada,  and  dated  the  14th  day  of  December,  1865. 
It  is  in  due  form  of  law,  and  is  shown  by  the  evidence  to 
have  been  found  among  the  papers  of  deceased;  and  it  la 
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further  shown  that  by  virtue  of  that  naturalization  he  al- 
ways claimed  to  be  a  British  subject,  and  never  voted,  sat 
on  juries,  or  performed  any  of  those  duties  which  the  sub- 
ject owes  to  the  State,  duriijig  his  subsequent  domicile  in 
Kentucky.  And  the  law  is  well  settled  that  a  paper  of 
this  character  can  only  be  impeached  by  showing  that  the 
court  which  granted  it  was  without  jurisdiction,  or  that 
fraud  consisting  of  intentional  or  dishonest  misrepresenta- 
tion or  suppression  of  material  factfe  by  the  party  obtain- 
ing the  judgment  was  practiced  upon  it,  or  that  the  nat- 
uralization was  granted  in  violation  of  a  treaty  stipula- 
tion or  of  a  rule  of  international  \ay^.  See  2  Whart.  Int. 
Law,  section  174.  The  certificate  of  naturalization  was 
admissible  as  evidence  without  further  proof,  but  ia 
support  of  its  genuineness  appellant  had  filed  the  deposi- 
tion of  the  present  clerk  of  the  court  which  granted  the 
certificate,  who  is  the  successor  in  office  of  the  clerk  who 
signed  the  certificate  of  naturalization  relied  on,  and  the 
custodian  of  the  records  of  the  said  office,  and  who  certi- 
fies that  he  flnd«  in  the  minute  or  session  book  of  the 
court  for  the  year  1865  that  on  the  12th  day  of  Decem- 
ber of  that  year  the  following  entry  was  made  by  the 
clerk  of  the  court,  viz:  "Certificates  of  naturalization  of 
Eleazor  B.  Newcomb  read," — and  that  on  the  14th  day  of 
the  same  month,  belong  the  last  day  of  the  general  sessions 
of  the  peace,  there  is  entered  of  record  in  the  said  session 
book  the  following,  viz:  "Certificate  of  naturalization  of 
EleazBr  B.  Newcomb  ordered  to  be  granted;"  and  he  fur- 
ther certifies  that,  according  to  the  invariable  rule  of  said 
court,  the  certificate  of  naturalization  would,  as  of  course, 
be  issued  to  the  said  Newcomb,  in  pursuance  of  the  act 
respecting  the  naturalization  of  aliens  then  in  force  in  the 
Dominion  of  Canada.    This  deposition  is  certified  to  by  the 
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consular  agent  of  the  United  States,  and  it  seems  to  us  suf- 
ficient to  establish  the  claim  that  decedent  was  a  British 
subject. 

Appellant  produced  on  the  trial  of  this  case  in  the  court 
below  a  paper  which  purported  on  i^  face  to  be  an  original 
exemplification  of  the  probate  of, the  will  in  England, 
wherein  it  is  recited  that: 

"It  appearing  that  on  the  22nd  day  of  August,  1895,  the 
last  will  and  testament  of  Eleazer  Burbank  Newcomb,  late 
of  the  city  of  Henderson,  in  the  State  of  Kentucky,  in 
the  United  States  of  America,  tobacco  merchant,  deceased, 
who  died  at  No.  1,  Rue  Lincoln  Champs  Elysees,  Paris, 
in  France,  on  the  18th  day  of  July,  1890,  was  proved  in 
the  said  high  court  of  justice  by  Mary  Newcomb,  widow, 
the  relict,  the  sole  executrix  named  in  the  said  will;  the 
right  h,onorable,  the  president  of  the  probate,  divorce,  and 
admiralty  division  of  the  said  court,  having  on  the  18th 
day  of  August,  1895,  in  a  certain  action  entitled  'Newcomb 
vs.  Newcomb,-  pronounced  for  the  force  and  validity  of  the 
said  will,  and  which  probate  now  remains  of  record  in  the 
said  registry.  The  true  tenor  of  the  said  will  iS  in  the  follow- 
ing words,  to-wit:  [Here  the  will  is  copied,  and  it  is  fur- 
ther recited:]  In  faith  and  testimony  whereof  these  let- 
ters testimonial  are  issued.  Given  at  London,  as  to  the 
time  of  the  aforesaid  search  and  the  sealing  of  these  pres- 
ents, this  nineteenth  day  of  December  in  the  year  of  our 
Lord  1895.     [Signed]  D.  H.  Owen,  Registrar. 

"I,  the  Right  Honorable  Sir  Francis  Henry  Jeane,  knight, 
president  of  the  probate,  divorce,  and  admiralty  division 
of  Her  Majesty's  high  court  of  justice,  hereby 
certify  that  the  will,  a  copy  whereof  is  contained 
in  the  within  exemplification,  appears  to  have 
been  duly  proved,  and  the  probate  thereof  to  be  in  force, 
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and  that  the  attestation  of  David  Henry  Owen,  esquire, 
has  been  duly  made,  with  the  seal  of  oflBce  annexed,  by 
the  said  David  Henry  Owen^  who  is  one  of  the  registrars 
of  the  principal  probate  registry  of  the  said  high  court  of 
justice,  having  power  to  receive  the  original  will  and  to 
grant  probate  thereof.  As  witness  my  hand  this  20th  day 
of  December,  1395.     [SignecJ]  F.  H.  Jeane." 

And  this  certificate  was  certified,  as  provided  by  the 
Kentucky  Statutes,  over  the  signature  and  seal  of  Patrick 
Collins,  Consulate  General  of  the  United  States  at  London^ 

The  deposition  of  Mr.  Hutchins,  who  was  a  solicitor  for 
Mrs.  Newcomb,  shows  that  the  will  was  offered  for  probate 
in  the  court  which,  according  to  the  laws  of  Great  Britain,.        ^ 
had  jurisdiction.     It  also  appears  that  W.  S.  Newcomb  A 
was  before  the  court  at  the  time  of  the  probate,  by  writ    )  ^  c 
of  summons  served  upon  him  in  Henderson,  Ky.,  by  Judge    /      .^ 
Yeam-an ;  that  the  English  probate  court  had  authority  to    i 
make  rules  for  the  purpose  of  bringing  non-residents  before    l 
the  court;  and  that  the  service  upon  W.  S.  Newcomb  wa» 
pursuant  to  such  rules.    We  are  thrfrelore  of  the  opinion 
that  the  evidence  as  to  the  admission  by  the  English  court 
of  the  will  of  E.  B.  Newcomb  to  probate  therein  is  suflB- 
cient  to  show  such  fact,  and  authorized  the  introduction  of 
the  exemplification  of  such  probate  as  evidence  in  the 
trial  of  this  proceeding. 

And  this  brings  us  to  the  consideration  of  the  last  ques- 
tion involved  in  this  litigation;  i.  e.  the  effect  which  must  :  . 
be  given  in  courts  of  this  State  to  the  will  of  a  British 
subject,  disposing  of  personal  property  in  England,  which 
has  been  duly  admitted  to  probate  in  the  courts  of  that 
country,  but  who  at  the  time  of  the  execution  of  the  pa- 
per was  domiciled  in  this  State. 

It  seems  to  be  the  well-settled  law  that  settlement  of  es* 
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tates  is  governed  by  tbe  law  of  the  State  or  country  where 
the  property  is  situated,  and  from  whence  the  fiduciary 
derives  his  authority  to  take  possession  and  control  of  the 
property;  and  the  personal  assets  of  a  decedent  have  a 
«itus  for  the  purpose  of  administration  entirely  distinct 
from  the  domicile  of  the  decedent,  excepft  when  necessary 
to  pay  debts.  See  Story,  Confl.  Laws,  section  422,  and 
numerous  authorities  there  cited.  It  will  be  conceded  that 
the  law  of  the  domicile  of  a  decedent  must  g6vern  in  the 
distribution  of  personal  estate  among  his  heirs,  and  that 
this  distribution  is  to  be  made  under  the  authority  of  the 
court  within  whose  jurisdiction  the  decedent  had  his  dom- 
icile, in  cases  of  intestacy.  The  sitae  rei  as  well  as  the 
presence  of  the  parties  confer  jurisdiction  to  decree  dis- 
tribution according  to  the  law  of  the  domcile,  and  such  a 
jursdiction  is  not  inconsistent  with  international  iK)licy; 
but  it  seetos  to  us  that  this  doctrine  can  have  no  appli- 
cation under  the  facts  of  this  case,  where  there  are  no 
creditors  complaining,  and  where  a  will  disposing  of  the 
personalty  within  ttfe  foreign  jurisdiction  has  been  duly 
admitted  to  probate.  This  seems  to  be  the  view  generally 
taken  by  the  Kentucky  decisions  to  which  our  attention 
has  been  called,  and  the  Federal  authorities  seem  to  be  of 
the  same  tenor.  In  the  case  of  Kerr  v.  Moon,  9  Wheat. 
565,  6  L.  Ed.,  161,  the  court  said:  /*But,  could  it  even  be 
conceded  that  this  was  personal  property,  it  would  still  be 
property  within  the  State  of  Ohio;  and  we  hold  it  to  be 
perfectly  clear  that  a  person  claiming  under  a  will  proved 
in  one  State  can  not  intermeddle  with  or  sue  for  the  effects 
of  a  testator  in  another  State,  unless  the  will  be  proved 
in  that  other  State,  or  unless  he  be  permitted  to  do  so 
by  some  law  of  that  State."  In  Stacy  v.  Thrasher,  6 
How.  44,  12  L.  Ed.,  337,  the  court  said:    "It  follows  as 
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a  necessary  inference  from  these  well-established  princi- 
ples ^that,  where  administrations  are  granted  to  different 
persons  in  different  States,  they  are  so  far  deemed  inde- 
pendent of  each  other  that  a  judgment  obtained  against  one 
will  furnish  no  right  of  action  against  the  other,  to  affecl 
assets  received  by  the  latter  in  virtue  of  his  own  adminis- 
tration; for,  in  contemplation  of  law,  there  is  no  privity 
between  him  and  the  other  administrator,  ''-—citing  Story, 
Confl.  Laws,  section  522.    In  Reed  v.  Reed,  91  Ky.,  267,. 
(15  S.  W.,  525,)  (11  L.  R.  A.,  513,)  this  court  said:    "The 
probate  of  a  will  is  an  ex  parte  proceeding,  and  essentially 
one  in  rem.    It  determines  the  status  of  the  property.    The 
order  of  probate,  while  it  remains  in  force  and  not  super- 
seded, is  binding  not  only  upon  the  interested  parties,  but 
it  is  valid  to  all  the  world."     In  Mitchell  v.  Holder,  8  Bush, 
362,  it  was  said:    "It  has  been  repeatedly  held  that  pro- 
bate or  rejection  of  a  will  by  a  proper  court,  having  the 
case  ^egularly  before  it,  was  like  a  sentence  in  rem, — con- 
clusive while  it  remained  in  force  in  the  same  and  all 
other  courts,  and  between  all  persons,  whether  formal  par- 
ties to  the  record  or  not.''    In  21  Wall.,  503,  22  L.  Ed., 
599,  in  the  Broderick  Will  Case,  which  came  up  from  Cal- 
ifornia, the  supreme  court  of  that  State,  in  an  elaborate 
opinion  delivered  by  Judge  Norton,  said:    "Upon  examin- 
ing the  decisions  of  the  supreme  court  of  the  United  States 
and  of  the  courts  of  the  several  States,  it  will  be  found 
that  they  have  uniformly  held  that  the  principles  estab- 
lished in  England  apply  and  govern  cases  arising  under 
the  probate  laws  of  this  country,  and  that  in  the  United 
States,  wherever  the  power  to  probate  a  will  is  given  to  a 
probate  court,  the  decree  of  such  court  is  final  and  con- 
olnsive,  and  not  subject,  except  on  appeal  to  a  higher  court, 
to  be  questioned  in  any  other  court."    We  have  been  cited 
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to  a  large  number  of  other  cases  which,  in  efiPect,  hold  the 
same  doctrine;  and  as  the  English  court  bad  jurisdiction, 
under  Act  24  &  25  Vict.,  to  grant  probate  of  the  will  of 
E.  B.  Newcomb,  all  the  personalty  belonging  to  his  estate 
then  situate  in  England  vested  in  the  executrix  for  admiiK 
istration  under  the  English  law,  and  her  liability  as  execu- 
trix can  only  be  tested  by  that  law. 

But  it  is  insisted  for  appellee  that,  even  if  it  be  con- 
ceded that  the  English  court  had  jurisdiction  to  probate 
the  will,  such  foreign  probate  is  only  ancillary,  and,  after 
the  payment  of  all  debts  and  other  claims  provable  against 
the  estate  in  England,  the  personal  representative  of  the 
deceased,  under  the  law  of  Victoria,  must  hand  over  the 
distributable  residue  to  the  personal  representative  of 
the  deceased,  under  the  law  of  his  domicile,  and  leave  to 
such  representative  the  distribution  thereof  among  the 
beneficiaries,  and  that  all  persons  who  claim  a  share  in 
the  decedent's  estate  may  enforce  their  claims  before  the 
tribunals  of  his  domicile;  citing  Dicey,  Confl.  Laws,  in 
support  of  this  contention.  The  effect  of  such  a  construc- 
tion as  this  would  be  to  ignore  the  disposition  made  by  tes- 
tator of  his  property.  While  it  is  conceded  that  the  will  of 
testator  is  entitled  to  probate  in  the  English  court  for  the 
purpose  of  disposing  of  personal  estate  located  in  England, 
it  necessarily  follows  that  such  property  must  go  and^be 
disposed  of  in  accordance  with  the  terms  of  the  will  itself, 
and  can  not  again  be  the  subject  of  litigation  or  adjudica- 
tion in  the  courts  of  the  domicile.  In  Re  Rippon,  3  Swab. 
&  T.,  177.  cited  in  Jac.  Fish.  Dig.  col  13,698,  it  was  held 
that  where  a  British  subject  died  abroad,  leaving  a  will 
executed  in  England,  it  was  immaterial  to  consider  wheth- 
er he  had  or  had  not  acquired  a  foreign  domicile.  In  Jarm. 
Wills  (5th  Ed.)  the  author  says  that  the  act  to  amend  the 
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law  with  respect  to  wills  of  personal  estate  made  by  Brit- 
ish subjects  was  passed  to  obviate  the  question  arising 
between  an  original  and  an  ancillary  probate;  that  it  af- 
fects British  subjects  only,  and  can  only  be  enforced  where 
the  property  in  question  is  locally  situate  within  British 
jurisdiction;  that  foreign  courts  are  not  bound  to  recog- 
nize the  act  in  determining  whether  a  given  instrument  is 
a  valid  will  of  personal  property  within  their  own  jurisdic- 
tion, and  thus  the  personal  property,  British  and  foreign, 
of  the  British  subject  may  be  distributable  according  to 
two  distinct  laws.  When  it  has  been  determined  that  the 
English  court  has,  by  virtue  of  the  English  law,  jurisdic- 
tion to  probate  the  will  of  a  British  subject  as  to  personal 
estate  located  in  England,  without  regard  to  the  place  of 
his  domicile,  it  is  a  necessary  sequence  that  neither  the 
validity  of  such  will,  nor  the  disposition  of  personal  estate 
located  in  England,  covered  by  it,  can  be  .assailed  in  the 
courts  of  this  country.  For  the  reasons  indicated  herein, 
the  judgment  appealed  from  is  reversed,  with  instructions 
to  the  lower  court  to  dismiss  the  amended  petition  of  W. 
S.  Kewcomb,  and  for  other  proceedings  consistent  here- 
with. 
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Case  84 — ^Action  to  Set  Aside  a  Deed  fob  Fbaud  to  Avoid  Pathdit 
OF  Alimony — June  1. 

108  m  Campbell  &  Othei^s  v.  Trosper. 

fl32    167 

appeal  fboli  knox  ciscuit  ooubt. 
Judgment  fob  Plaintiff  and  Defendant  Appeals.     Affibmed. 
Husband    and  Wife — ^Divobce    and  Alimony — ^Fbaudulent  Oontet- 

ANCE — ^PBBSONAL    JUDGMENT — CHANCELL0B*8    JUDGMENT — APPEAL— 

Pleading. 

^eld:  ,  1.  Where  a  Judgment  for  alimony  does  not  provide  for  a 
lien  on  the  estate  of  the  divorced  husband,  only  a  personal  lia- 
bility is  created. 

2.  Kentucky  Statutes,  section  2126,  providing  that  sales  and  con- 
veyances made  to  a  purchaser  without  notice,  in  fraud  or  hind- 
rance of  the  right  of  the  wife  or  child  to  maintenance,  shall 
be  void  as  against  them,  does  not  apply  to  a  conTeyance  made  by 
a  divorced  husband  to  defeat  the  wife's  claim  for  alimony;  bat, 
as  she  is  a  creditor,  she  may,  like  any  other  creditor,  maintain 
an  action  under  Id.,  section  1907a,  to  subject  the  land  fraudu- 
lently conveyed,  without  first  obtaining  Judgment  and  return  of 
"no  property." 

3.  While  the  finding  of  the  chancellor  will  not,  on  appeal,  be  given 
the  effect  of  the  verdict  of  a  Jury,  yet,  where  the  evidence  is 
conflicting,  some  weight  will  be  given  to  his  finding,  and  it 
will  not  be  disturbed  if  on  the  whole  case  the  mind  is  left  in 
doubt  as  to  the  truth. 

4.  Where  a  divorced  husband,  for  the  purpose  of  defeating  the  wife's 
judgment  for  alimony,  fraudulently  conveyed  his  property  to 
persons  who,  being  on  terms  of  intimacy  with  him,  knew  of  the 
separation  and  of  the  wife's  Judgment,  and  who  permitted  the 
grantor  and  his  paramour  to  continue  to  occupy  the  property 
as  had  been  done  prior  to  the  conveyance,  when  they  must  have 
known  that  the  effect  of  the  conveyance  would  be  to  defeat  the 
wife's  claim,  the  chancellor's  finding  that  they  had  notice  of  the 
grantor's  fraudulent  intent  will  not  be  disturbed. 

$.  The  grantees  In  a  fraudulent  conveyance  which  is  set  aside  Ia  an 
action  by  a  creditor  of  the  grantor  can  uot  be  substituted  to  the 
rights  of  mortgagees  whose  liens  they  discharged,  in  the  ab- 
sence of  a  pleading  alleging  the  facts  entitling  them  to  saeh  re- 
lief. 
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$.  Under  plaintiff's  prayer  for  all  proper  relief,  her  petition  setting 
out  all  the  facts,  tlie  chancellor  properly  adjudged  to  her  such  re- 
lief aB  she  was  entitled  to,  though  part  of  it  was  not  speciflcallr 
prayed  in  the  petition. 

JAS.  D.  BLACK,  Attorney  fob  appellant. 

1.  A  Judgment  for  divorce  and  alimony  does  not  of  itself  operate 

as  a  lien  on  the  land  of  the  defendant,  such  a  Judgment  has 
no  more  force  than  any  ordinary  Judgment  in  personam, 

2.  The  only  way  the  plaintiff  In  such  Judgment  could  acquire  a  lien 

on  the  land  of  her  husband  was  by  an  execution  or  attach- 
ment. 

8.  The  court  has  no  power  in  suits  for  alimony,  to  divest  the  hus- 
band of  the  title  to  his  \and  and  convey  it  to  his  wife.  He 
can  allow  her  the  use  of  the  land,  but  not  the  title. 

4.  There  is  no  allegation  in  plaintiffs  petition  charging  appellant? 
as  grantees  of  the  land,  under  the  deed  made  to  them  by  J.  H. 
Campbell,  with  any  notice  or  knowledge  of  any  fraudulent  in- 
tent, (if  there  was  such  intent)  upon  the  part  of  said  Camp- 
bell, in  the  execution  of  the  said  mortgage. 

6.  In  order  to  adjudge  a  sale  or  conveyance  void  under  section 
2126,  Kentucky  Statutes,  it  must  be  made  to  appear,  both  that 
the  grantor  made  the  sale  or  conveyance  in  fraud  or  hinderance 
of  the  right  of  his  wife,  and  that  the  grantee  had  notice  of  such 
purpose  on  the  part  of  the  grantor.  Kentucky  Statutes,  sees. 
2122,  2123  and  2126;  MdMahan  v.  McMahan,  4  Ky.  Law  Rep., 
887;  Lockbridge  v.  Lockbridge,  3  Dana,  27;  Maguire  v.  Maguire, 
7  Dana.,  181;  2  Pomeroy  Eq.  Juripprudence,  sec.  754; 
4  Bibb,  482,  Llndscy's  Heirs  v.  .Rankin,  Ac.;  11  Bush, 
367;  Hardins'  Exrs.*  v.  Harrington,  Ac;  2  Dana,  323,  Violet 
V.  Violet;  12  B.  M.,  32,  Ratcliffe  v.  Trimble,  also  page  38;  1 
Met..  397;  Short  v.  Tinsley,  page  404;  3  Ky.  Law  Rep.,  178,. 
Adams'  Assignee  v.  Branch;  78  Ky.,  105,  Allen,  &c.,  v.  RusseU 
Ac.,  page  116;  12  Bush,  441,  Uneller,  &c.,  v.  Engelin,  Ac.;  Z 
Met.,  487,  Williams  v.  Gooch. 

JOHN  T.  HAYS,  Attorney  fob  appellee. 

1.  It  can  not  be  seriously  contended  that  the  appellants  or  any  of 

them  took  the  deed  in  Ignorance  of  the  avowed  purpose  of  J. 
H.   Campbell   to   hinder  the  appellee   in   the  collecting  of  her^ 
divorce  Judgment. 

2.  The  hindrance  being  established  by  the  proof,  in  the  execution  of 

the  deed  by  J.  H.  Campbell  to  Joel  Campbell,  Ac.,  with  notice 
thereof  on  the  part  of  the  grantees,  the  case  at  bar  comes  within- 
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the  provisions  of  section  2126,  Kentucky  Statutes,  and  the  deed 
is  therefore  void. 
2.  A  Judgment   for  alimony   is   an  adjudged  interest   agakut  the 
estate  of  the  husband,  which  by  operation  of  law^  is  a  lien  upon 
his  estate  for  the  payment  of  such  judgment. 

Ky.  Stats.,  sees.  2122,  2123,  2126  and  1907a;  McCarty  t.  Mo- 
Carty,  10  Ky.  Law  Rep..  409;  Williams  v.  Gooch,  3  Met,  486; 
Foster  v.  Grigsby,  1  Bush,  99-100;  Davis  v.  Davis,  10  Ky.  Law 
Rep.,  498. 

Opinion  of  the  goubt  by  JUDGE  H0B90N— ArtroMiNa. 

Appellee,  Nannie  Y.  Trosper,  and  J.  H.  Campbell  were 
married  in  the  year  1878.  Four  children  were  born  to 
them, — all  girls.  In  Oc^tober,  1895,  appellee  filed  suit  for 
divorce  from  her  husband ;  he  having  taken  up  witlr  a  wo- 
man by  the  name  of  Burrilla  Trosper,  whom  he  had  brought 
to  his  house,  and  by  whom  he  had  a  bastard  child,  born 
shortly  before  the  bringing  of  the  suit.  He  had  driven  his 
wife  and  children  away  from  home,  and  was  living  with 
Burrilla.  He  had  a  tract  of  land  worth  about  |1,000;  four 
horsee  worth,  perhaps,  fSOO;  some  stock,  farming  utensils, 
and  household  property.  Appellee  prayed  in  her  petition 
in  that  case  for  alimony  as  weli  as  a  divorce.  Issue  was 
joJned,  and  the  case  was  tried  August  13,  1896,  when  a 
final  judgment  was  rendered,  divorcing  appellee  from  J. 
H.  Campbell,  and  allowing  her  |500  as  alimony, — foO 
payable  October  1,  1896,  |50  January  1,  1897,  and  the  re- 
mainder in  four  equal  Installments  on  the  1st  day  of  Oc- 
tober, 1897,  1898,  1899,  and  1900;  also,  |200  for  her  attor- 
ney's fee,  to  be  taxed  as  costs,  and  the  custody  of  the  two 
older  children.  She  had  obtained  an  attachment  upon 
his  property,  but  this  was  discharged.  By  a  subsequent 
judgment  the  custody  of  the  two  younger  children  was 
committed  to  her.  Campbell  paid  the  |50  due  October 
1, 1896;  also,  |43  of  the  |50  due  January  1, 1897.     On  March 
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3,  1897,  he  made  a  deed  to  appellants,  Joel  Campbell  and 
G.  M.  Campbell  by  which,  in  consideration,  as  recited 
therein,  of  the  snm  of  fSOO  cash  in  hand  paid,  the  receipt  of 
which  he  thereby  acknowledged,  he  conveyed  to  them  his 
farm.  He  failed  to  pay  anything  further  on  the  allow- 
ance to  appellee,  and  she  on  March  1,  1898,  after  exhaust- 
ing other  remedies,  filed  this  action  to  set  aside  the  deed 
made  by  him  to  appellants;  alleging  that  she  had  a  prior 
lien  upon  the  land,  and  that  the  deed  was  fraudulent,  and 
made  with  the  fraudulent  intention  to  cheat,  hinder,  and 
delay  her  in  the  collection  of  her  debt.  Appellants  denied 
the  fraud,  but  on  final  hearing  the  court  below  subjected 
the  land  to  appellee's  claim,  adjudging  the  deed  void  as  to 
her. 

The  determination  of  the  case  requires  a  construction  of 
the  following  provisions  of  the  Kentucky  Stat- 
utes: "If  the  wife  have  not  suflQcient  estate 
of  her  own,  she  may  on  divorce  obtained  by  her,  have 
such  allowance  out  of  that  of  her  husband  as  shall  be 
deemed  equitable,  and  be  restored  to  the  name  she  bore 
before  marriage  if  she  desires  it."  Section  2122.  ^Tending 
an  application  for  divorce  or  on  final  judgment,  the  court 
may  make  orders  for  the  care,  custody  and  maintenance 
of  the  minor  children  of  the  parties.  .  .  .  But  no  such 
order  for  maintenance  of  children  or  allotment  in  favor 
of  the  wife  shall  divest  either  party  of  the  fee  simple  title 
to  real  estate."  Id.  section  2123.  "Sales  and  conveyances 
made  to  a  purchaser  with  notice  ...  in  fraud  or  hin- 
drance of  the  rigiht  of  the  wife  or  child  to  maintenance 
shall  be  void  as  against  them."  Id.  section  2126.  When, 
in  a  divorce  case,  a  sum  of  money  is  allowed  to  the 
wife  as  alimony,  and  ordered  to  be  paid  by  the  huaband, 
he  becomes  her  debtor  for  the  amount;  and,  on  his  failure 
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to  pay,  the  collection  of  the  money  may  be  enforced  by 
execution,  or  such  other  proceedings  as  are  allowed  by 
law  to  creditors  agai'nst  their  debtors;  for  such  judg- 
ment does  not  devest  the  husband  of  title  to  real  estate, 
but  may  be  discharged  by  the  payment  of  money.  Daris 
V.  Davis,  10  Ky.  Law  Rep.  493;  Tyler  v.  Tyler,  99  Ky.  31, 
(34  S.  W.,  898);  McCarty  v.  McCarty  (Ky.)  9  S.  W.,  294.  Al- 
though, by  section  2122,  the  wife  is  entitled  to  such  an  al- 
lowance out  of  her  husband's  estate  as  shall  be  deemed 
equitable,  and  the  court,  in  granting  alimony,  may  by 
proper  orders  secure  the  payment  of  the  amount  adjudged 
out  of  the  husband's  estate,  atill,  when  he  merely  makes 
an  allowance  to  be  paid  by  the  husband,  without  providing 
in  the  judgment  for  a  lien  on  the  estate  of  her  husband, 
only  a  personal  liability  is  created,  and  the  wife  has  no 
lien  on  any  part  of  his  estate.  Section  2126  makes  void 
all  sales  and  conveyances,  made  to  a  purchaser  with  no- 
tice, in  fraud  or  hindrance  of  the  right  of  wife  or  child 
to  maintenance.  Appellee  was  not  the  wife  of  J.  H. 
Campbell  when  the  deed  in  contest  was  made.  She  had 
been  divorced  from  him  something  like  eighteen  months 
before,  and  was  only  a  creditor.  She  was  not  then  enti- 
tled to  maintenance  by  him,  and  ca©  not  set  aside  the 
deed  on  the  ground  that  it  was  made  in  fraud  or  hindrance 
of  the  right  of  wife  to  maintenance.  But,  although  her 
action  can  not  be  maintained  under  this  section,  being  a 
creditor  she  may  maintain  the  action,  like  any  other  cred- 
itor, under  section  1907a,  Kentucky  Statutes:  **That  here- 
after in  this  Commonwealth  it  shall  be  lawful  for  any  par- 
ty who  may  be  aggrieved  thereby,  when  any  real  property 
has  been  fraudulently  conveyed,  transferred  or  mortgaged^ 
to  file  in  a  court  having  jurisdiction  of  the  subject  mat- 
ter^ a  petition  in  equity  against  the  parties  to  such  fraud* 
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ulent  transfer,  conveyan<,^  or  mortgage,  or  their  represen- 
tatives or  heirs,  alleging  therein  the  facts  showing  their 
right  of  action  and  alleging  such  fraud  or  the  facts  consti- 
tuting it  and  describing  such  property,  and  when  done  a 
Zw  pendens  shall  be  created  upon  thd  property  so  described 
and  said  suit  shall  progress  and  be  determined  as  other 
suits  in  equity  and  as  though  it  had  been  brought  on  a 
return  of  nulla  bona,  as  has  heretofore  been  required/'    Ap- 
pellee's  petition  conforms  to  the  requirements  of  this  sec- 
tion, and  she  was,  under  it,  entitled  to  the  relief  graoited 
by  the  court  below,  if  the  land  was  fraudulently  conveyed. 
The  proof  in  this  case  leaves  no  room  for  doubt  tliat 
J.  H.  Campbell  made  the  deed  in  question  with  intent 
to  delay,  hinder,  and  defraud  appellee.       Under  section 
1906,  Kentucky  Statutes,  the  deed  is  therefore  void,  as 
to  her,  unless  appellants,  the  grantees  in  the  deed,  are  pur- 
chasers for  valuable  consideration,  and  without  notice  of 
the  fraudulent  intent  of  their  grantor.    While  their  own 
testimony  is  to  the  effect  that  they  bought  the  land  in 
good  faith,  and  without  notice  of  any  fraudulent  intent 
on  the  part  o^f  their  grantor,  J.  H.  Campbell,  on  the  whole 
case  we  can  not  disturb  the  finding  of  the  Chancellor  on 
the  facts.    Though  in  an  equity  action,  like  this,  as  has 
been  frequently  held   by  this  court,  the  finding  of  the 
Chac-cellor  will  not  be  given  the  effect  of  a  verdict  of  a 
jury,  still,  where  the  evidence  is  conflicting,  some  weight 
will  be  given  to  his  finding,  and  it  will  not  be  disturbed  un- 
less on  the  whole  case  it  appears  to  be  contrary  to  the 
testimony.    While  there  are  expressions  in  some  opinions 
of  this  court  written  some  years  ago  giving  more  effect 
than  this  to  the  finding  of  a  Chancellor  in  equity  cases, 
these  have  been  time  and  again  disapproved,  for  the  rea- 
son that  the  rule  is  inapplicable  to  equity  cases,  which 
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frequently  involve  a  number,  of  issues  and  it  is  a  mat- 
ter of  uncertainty  what  the  Chancellor's  conclusion  on  a 
particular  issue  of  fact  ist  The  real  diflBculty  in  most 
ca«e3  is  in  applying  the  law  to  the  facts.  Equity  cases 
being  tried  here  on  the  same  record  as  in  the  court  below, 
the  reason  for  the  rule  in  common  law  cases  does  not  ex- 
ist. This  court  has  therefore,  uniformly,  for  a  number  of 
years,  adhered  to  the  rule  that  in  equity  cases  judgment 
will  be  given  here  according  to  the  truth  of  the  matter  as 
it  shall  appear  to  the  court  from  the  whole  record,  but 
that  where  the  proof  is  conflicting,  and  on  the  whole  case 
the  mind  is  left  in  doubt  as  to  the  truth,  the  chancellor's 
judgment  will  not  be  disturbed.  Bank  v.  Stapp,  97  Ky., 
432,  (30  8.  W.„l,00b);  Stephens  v.  Dickinson  (Ky.)  43  S.  W.> 
212;  Marcoffsky  v.  Pranks,  Id.,  440;  May's  Adm'r  v.  Burns 
(Ky.)  44  S.  W.,  83;  McCampbell  v.  McCampbell  (Ky.)  46  8. 
W.,  18  Woolley's  Ex'rs  v.  Greenwade's  Heirs  (Ky.)  47  S. 
W.,  335;  Bank  v.  Clark  (Ky.)  48  S.  W.,  1089. 

In  this  case  it  appears  that  J.  H.  Campbell  has  contin- 
ued his  illicit  relations  with  the  woman  Burrilla  Trosper, 
and  that  another  child  has  been  born  to  them  since  the  di- 
vorce from  his  wife.  He  and  Burrilla  continued  to  occupy 
the  land  conveyed  by  the  deed,  since  it  was  made,  substan- 
tially as  they  did  before.  A  part  of  it  was  rented  out, 
but  the  rent  corn  was  delivered  at  Burrilla's  house.  J. 
H.  Campbell  worked  on  the  land,  cultivating  crops,  plant- 
ing things,  and  treating  the  place  as  his  home.  Appellant 
Joel  Campbell  lived  seven  miles  off,  and  seems  to  have  ex- 
ercised no  control  over  the  property;  and  the  social  rela- 
tions of  appellant  G.  M.  Campbell  with  the  woman  Burilla 
and  J.  H.  Campbell  tend  strongly  to  sustain  appellee's 
contention.  The  evidence  leaves  no  doubt  that  both  of  the 
appellants  knew  of  the  separation  of  J.  H.  Campbell  from 
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bis  wife,  and  her  judgment  against  him.  They  certainly 
knew  that  the  effect  of  the  deed  would  be  to  defeat  bet 
claim,  and,  from  his  intimacy  with  them,  it  is  hard  to  es- 
cape the  conclusion  that  the  deed  was  made  on  the  part  of 
all  three  of  them  for  the  purpose  of  defeating  her  judg- 
ment, under  the  undisputed  evidence  as  to  the  manner  in 
which  the  land  has  been  held  and  used  by  J.  H.  Campbell 
and  Burrilla  since  the  deed  was  made. 

It  appears  from  the  record  that  when  the  deed  was 
made  there  was  a  mortgage  on  the  land,  in  favor  of  J.  H. 
Campbell's  attorneys  in  the  divorce  case,  and  several  oth- 
ers, for  something  like  |450,  which  was  then  released.  Ap- 
pellants testify  that  the  money  they  paid  Campbell  for 
the  land  was  used  to  extinguish  this  mortgage,  and  it  is 
insisted  for  them  that  they  should,  in  any  event,  have 
been  substituted  to  the  rights  of  the  mortgagees.  But 
this  was  not  pleaded,  and  it  does  not  seem  proper  to  give 
such  relief  without  a  pleading  asking  it,  or  alleging  the 
facts  entitling  them  to  it.  Under  appellee's  prayer  for 
all  proper  relief,  her  petition  properly  setting  out  all  the 
facts,  the  Chancellor,  on  final  hearing,  correctly  adjudged 
to  her  such'  relief  as  she  was  entitled  to,  although  part  of 
it  was  not  specifically  prayed  in  the  petition;  and  on  the 
whole  case,  as  the  record  stood,  the  judgment  of  the  Chan- 
cellor is  in  accordance  with  the  rights  of  the  parties.  Jndg- 
ment  af&rmed. 


▼oi.  ioa-89 


Digitized  by 


Google 


610  KENTUCKY  REPORTS.  [Vol.  108 


Deitzman  y.   Mullln. 


Case  85 — ^Action  fob  Damages  fob  Alienation  of  Husband's  Av> 
fection — ^june  1. 


Deitzman  v.  Mullin. 


/      APPEAL    FBOM    JEFFEBSON    CIBCUIT    COUBT,    COMMON    PLEAS    DIVISXON. 

I     - 

Judgment  fob  Defendant  and  Plaintiff  Appeals.     Revebsed. 

Held:  Under  Kentucky  Statutes,  section  '212S,  empowering  a  mar- 
ried womi^n  to  sue  and  be  sued  as  a  single  woman,  tiic  wife  may 
maintain  an  action  against  one  who  entices  her  husband  from 
her  and  alienates  his  affections. 

A.  C.  RUCKER  FOB  appellant.     (No  brief.) 

KOHN,  BAIRD  &  SPINDLE  fob  appellee. 

1.  A  married  woman  has  no  property  or  contract  right  in  the  con- 
sortium of  the  husband,  because  if  so  it  would  be  placed  beyond 
the  control  of  the  State.  Con.  of  Ky.,  sec.  19,  242;  Rose  v. 
Rose,  20  Rep.,  417;   Mitchell  v.  Violett.  20  Rep.,  378. 

2.,  The  husband's  right  in  the  wife  and  the  wife's  right  in  the  hus- 
band are  not  correlative  nor  analogous.  Schuler  on  Domestic 
Relations  (4th  ed.),  sees.  44  and  45;  1  Blackstone's  Com.,  444, 
44i5;    3  Blackstone's  Com.,  139. 

3.  Under  the  common  law,  the  wife  has  no  right  of  action  against 

third  parties  for  the  abduction,  enticement  of,  or  criminal  con- 
versation with  the  husband,  or  for  the  alienation  of  his  alTeo- 
tlons,  but  her  sole  cause  of  action  lies  against  the  husband. 
3  Blackstone's  Commentaries,  143. 

4.  In  law  the  absence  of  a  remedy  is  the  denial  of  a  right.    Phillips 

V.  Horsey,, 84  Ky.,  428. 

5.  The  better  considered  modern  cases,  on  principle  and  considera- 

tions of  public  policy,  deny  the  existence  of  a  right  of  action 
in  a  wife  against  a  third  person  for  the  alienation  of  the  hus- 
band's affections.  Duffries  v.  Duffries,  76  Wis.,  374;  20  Am. 
State  Rep.,  79;  45  N.  W.  R.,  520;  Doe  v.  Roe,  82  Ma.,  503;  17 
Am.  St.  Rep.,  499;  Van  Arnan  v.  Ayers,  67  Barb.  N.  Y.,  544; 
Mulford  V.  Clewell,  21  Oh.  St.,  191;  Logan  v.  Logan,  77  Ind.,  558; 
3  Blackstone's  Com.,  143;  Bennet  v.  Sane,  dissenting  opinion,  N. 
Y.,  23;   N.  E.  R.,  17. 

6.  In  this  State  no  cause  of  action  will  lie  against  a  third  person, 

even   for  a  malicious  enticement  of  a  party  to  a  contract  to 
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break  it.  Being  a  free  agent  the  action  is  confined  to  the  parties. 
Chambers  v.  Baldwin,  91  Ky.,  122;  Bourller  v.  Macauley,  91 
Ky.,  135. 

7.  The  Weissinger  Act  of  1894  does  not  create  a  separate  estate  in 

the  wife  with  reference  to  her  person  or  personal  rights  as 
distinguished  from  property  rights.  As  to  these  she  is  to-day 
left  to  the  unwritten  law.  The  husband  must  join  her  in 
such  actions  and  necessarily  has  an  interest  in  the  result.  Ky. 
Stats.,  2128;  Civil  Code,  sec.  34. 

8.  Even  With  reference  to  property  rights  she  is  not  entirely  re- 

lieved of  the  disabilities  of  coverture.  Kalfus  v.  Kalfus,  92 
Ky.,  542;  Leahy  v.  Leahy,  97  Ky.,  59;  Anderson  v.  Anderson^ 
11  Bush,  327. 

\ 
Opinion  or  the  coubt  by  JUDGE  PAYNTBR — Reversing. 

The  question  presented  here  is,  can  a  married  woman 
maintain  an  action  against  one  who  entices  her  husband 
from  her,  and  alienates  his  aflfections?  At  common  law 
marriage  is  considered  in  no  other  light  than  a  civil  con- 
tract, and  the  holiness  of  the  matrimonial  state  is  left 
entirely  to  the  ecclesiastical  law.  The  temporal  courts 
consider  unlawful  marriage  as  a  civil  inconvenience.  To 
punish  or  to  annul  unscriptural  marriages  is  the  province 
of  the  spiritual  courts,  which  ^ct  pro  salute  aninide,  1  Bl. 
Comm.,  432.  Th^  common  I5*.v'  recognizes  the  right  of 
either  husband  or  wife  to  maintain  a  suit  for  the  restitu- 
tion of  conjugal  rights  when  either  is  guilty  of  injury 
of  subtraction  without  sufficient  reason,  in  which  case 
the  ecclesiastical  cburts  compel  them  to  come  together. 
3  Bl.  Comm.,  94.  At  common  law  the  husband  and  wife 
are  treated  as  one  person.  Marriage  operates  as  a  sus- 
pension, in  most  respects,  of  the  legal  existence  of  the 
latter.  All  the' disabilities  of  married  women  spring  from 
the  supposed  unity  of  husband  and  wife.  At  common  law 
the  right  of  the  wife  to  the  consortium  of  her  husband 
exists.    In  the  ecclesiastical  jurisdiction,  which  is  exer- 
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cised  concurrently  with  that  of  the  common  law,  the  rights 
of  the  wife  to  the  consortium  of  the  husband  are  rec- 
ognized and  enforced.  While  the  court  did  not  give  her 
damages  for  the  loss  of  the  consortium  of  the  husbandly 
but  restored  to  her  the  thing  itself,  this  was  a  distinct  rec- 
ognition of  the  rights  of  the  wife  by  the  ecclesiastical 
law  of  England,  which  was  founded  upon  the  principles 
of  the  civil  law.  1  Bl.  Comm.,  442;  3  Bl.  Comm.,  139,  140. 
If  the  dominion  which  the  common  law  gave  the  husband 
over  the  property  and  personal  rights  of  the  wife  has  been 
taken  away  from  him  and  conferred  upon  her,  and  rem- 
edies conformable  with  the  spirit  of  the  civil  law  have 
been  given  to  the  wife  for  the  redress  of  injuries  to  her 
person,  property  and  personal  rights,  an  action  in  her 
own  name  for  the  loss  of  the  consortium  of  her  husband, 
against  one  who  wrongfully  deprived  her  of  it,  naay  be 
maintained,  unless  the  consortium  of  her  husband  is  not 
one  of  her  personal  rights. 

It  is  not  questioned  that  the  law  gives  the  husband  the 
right  to  maintain  an  action  against  one  who  deprives  him 
of  the  consortium  of  his  wife.  The  law  gives  the  wife 
the  right  to  her  husband's  support,  society,  and  affection. 
If  the  right  is  invaded,  a  flagrant  wrong  has  been  com- 
mitted. It  is  the  boast  of  the  common  law  that  there  is 
no  right  without  a  remedy.  It  would  be  a  reproach  to  the 
law  if  there  was  no  remedy  for  a  wrong  like  this.  There 
is  a  maxim  that  "reason  is  the  life  of  the  law."  Certain- 
ly it  would  be  against  reason  to  give  the  husband  the 
right  of  action  for  an  injury,  but  deny  the  same  to  the 
wife  for  suffering  a  like  one.  The  reason  which  gives 
the  husband  an  action  against  one  who  deprives  him  of  the 
society  and  affection  of  his  wife  supports  a  rule  which 
would  give  the  wife  the  same  remedy.    Some  courts  hold 
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that  at  common  law  an  action  like  the  one  here,  can  be 
maintained  by  the  wife. 

The  right  to  the  society  of  his  wife  is  no  greater  to  the 
husband  than  her  right  to.  his  society.  Marriage  gives 
to  each  the  same  right  in  that  regard.  Each  is  entitled 
to  t^e  society  and  the  affection  of  the  other.  They  both 
spring  from  marriage  contract^  and  are  mutnal  in  charac- 
ter. It  has  been  said  by  some  courts  that  these  recipro- 
cal rights  are  regarded  as  property  of  the  respective  par- 
ties. It  is  not  necessary  to  enter  into  a  discussion  of  the 
question  as  to  whether  this  action  could  be  maintained 
under  the  common  law.  If  she  could  not  maintain  such 
an  action  *at  common  law,  it  was  because  there  was  no 
remedy  available  to  her  for  a  vindication  of  the  right.  If 
the  statutes  supply  the  remedy,  she  is  clothed  with  a  right 
to  enforce  a  meritorious  cause  of  action.  In  Big.  Torts, 
153,  it  is  said.  :*To  entice  away,  or  to  corrupt  the  mind 
and  affection  of,  one's  consort,  is  a  civil  wrong,  for  which 
the  offender  is  liable  to  the  injured  husband  or  wife." 
The  gist  of  the  action  is  not  in  the  loss  of  assistance,  but 
the  loss  of  consortium  of  the  wife  or  husband,  under 
which  terms  are  usually  included  the  persons,  affection, 
society,  and  aid.  Cooley,  Torts,  228,  says:  '^^e  see  no 
reason  why  such  an  action  should  not  be  supported  where 
by  statute  the  wife  is  allowed  for  her  own  benefit,  to  sue 
for  personal  wrongs  suffered  by  her."  In  Jaynes  v.  Jaynes, 
39  Hun,  40,  it  is  said :  "These  reciprocal  rights  may  be  re- 
garded as  the  property  of  the  respective  parties,  in  the 
broad  sense  of  the  word  'property,'  which  includes  things 
not  tangible  or  visible,  and  applies  to  whatever  is  exclu- 
sively one's  own."  In  Foot  v.  Card,  58  Conn.,  1,  18  AtL, 
1027,  6  L.  R.  A.,  829,  it  was  held  that  the  right  of  the 
husband  to  the  affections  and  society  of  the  wife  has  ever 
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been  regarded  as  a  valuable  property  right,  and  he  hag  al- 
ways been  permitted  to  sue  for  the  loss  of  it.  Upon  prin- 
ciple, this  right  is  as  valuable  to  her  as  is  that  of  the  hua- 
band  to  him.  In  Seaver  v.  Adams  (N.  H.),  19  Atl.,  776,  it 
is  said":  "As,  in  natural  justice,  no  reason  exists  why  the 
right  of  the  wife  to  maintain  an  action  against  the  seduc- 
tress of  her  husband  should  not  be  co-extensive  with  his 
right  of  action  against  her  sed-ucer,  nothing  but  imperative 
necessity  would  justify  a  decision  to  the  contrary."  The 
right  of  the  wife  to  maintain  such  a  suit  as  this  is  sup- 
ported by  Westlake  v.  Westlake,  34  Ohio  St.,  633;  Bennett 
V.  Bennett,  116  N.  Y.,  584;  (23  N.  E.,  17),  (6  L.  R.  A.,  553); 
Jaynes  v.  Jaynes,  39  Hun,  40;  Warner  v.  Miller,  17  Abb. 
N.  C,  22!-;  Haynes  v.  Nowlin,  129  Ind.,  581,  (29  N.  E.  389), 
(14  L.  R.  A.,  787);  Foot  v.  Card,  58  Conn.,  1,  (18  Atl.,  1027), 
»6  L.  R.  A.,  829);  Seaver  v.  Adams  (N.  H.),  19  Atl.,  776. 

If  the  wife  was  deprived  of  a  redress  at  common  law 
when  her  husband  was  taken  away  from  her  by  the  im- 
proper influence  of  others,  it  is  because  of  its  barbarity, 
which  made  the  wife  the  mere  servant  of  the  husband,  and 
deprived  her  of  all  right  to  redress  her  personal  wrongs, 
except  by  his  will.  •  The  doctrine  of  feudal  times  gave  many 
and  comprehensive  rights  to  the  baron,  but  few  to  the 
feme.  Since  such  barbarous  times  generations  have  suc- 
ceeded generations,  and  each  one  has  increased  in  enlight- 
ened thought,  before  which  the  harsh  doctrines  and  uni^ea- 
sonable  rules  of  the  common  Jaw  have  fallen.  In  many 
cases  when  the  courts  could  not  refuse  to  apply  them, 
some  of  the  Legislatures  of  the  several  States  in  this 
Union  have,  by  wise  enactments,  destroyed  them.  Relics 
of  barbarism  in  the  forms  of  law  can  nbt  stand  before  the 
progress  of  enlightened  ages. 

Kentucky  has  kei)t  pace  with  the  age,  and  has  given  to 
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the  wife  the  right  to  sue  and  be  sued  as  a  single  woman. 
Section  2128,  Kentucky  Statutes,  reads  as  follows:  "A 
married  woman  may  take,  acquire  and  hold  property,  real 
and  personal,  by  gift,  devise  or  descent,  or  by  purchase, 
and  she  may,  in  her  own  name,  as  if  she  were  unmarried, 
sell  and  dispose  of  h^r  personal  property.  She  may  make 
contracts  and  sue  and  be  sued,  as  a  single  woman.  .  .  ." 
This  legislation  is  a  step  in  the  direction  of  the  abrogation 
of  the  common-law  unity  of  husband  and  wife.  As  the 
wife  has  the  right  to  the  consortium  of  her  husband,  and 
deprivation  inflicts  an  injury  to  her  personal  rights,  and 
as  the  statute  we  have  quoted  affords  the  remedy,  by  al- 
lowing her  to  maintain  an  action  independent  of,  and  re- 
gardless of  the  wishes  of,  her  husband,  w^  are  of  the  opin- 
ion that  the  court  erred  in  sustaining  a  demurrer  to  the 
petition.  The  judgment  is  reversed,  for  proceedings  con- 
sistent with  this  opinion.       ^ 

Petition  for  rehearing  filed  by  appellant  and  overruled. 


Case  86 — Action  to  Recover  Freight  Charges  Improperly  Collbop> 
ED  BY  Defendant — June  7. 

Hutchison,  &c.,  v.  L.  &  N.  E.  E.  Oo.  ,  joge^ 


Judgment  fur  Defendant  and  Plaintiff  Appeals.    Reversed. 

Carriers — Freight  Rates — Discrimination — Long  and  Short  Haux* 
— Damages — Shipper's  Right  of  Action. 

Held:  1.  Under  Constitution,  section  218,  providing  that  it  shall 
be  unlawful  for  any  person  or  corporation  owning  or  operating 
a  railroad,  or  any  common  carrier,  to  charge  or  receive  a 
greater  compensation  for  transportation  under  substantially 
similar   circumstances   and    conditions   for   a    shorter    than   a 


106    ttl5 
APPEAL    from    loo  an    CIRCUIT   COURT.  115    SSBS 

115  824 
'3115  829 


108  6ia 
135   676 


Digitized  by 


Google 


■^ 


J^ 


616  KENTUCKY  REPORTS.  [Vol.  108 

Hutohison,   Ac,   v.  L.  ft  N.  R.   R.   Co. 

longer  distance  over  the  same  line  In  the  same  direction,  the 
shorter  being  included  within  the  longer  distance,  except  under 
permission  of  the  railroad  commission  duly  granted  on  appli- 
cation, the  fact  that  competition  exists  at  the  point  to  which  the 
short  haul  is  made,  does  not  authorize  the  carrier  to  charge 
more  for  the  short  haul  than  for  the  long  haul  without  permis- 
sion of  the  commission. 
2.  Where  a  carrier  has  charged  more  for  a  short  haul  than  for  a  long 
haul,  in  violation  of  the  Constitution,  section  218,  the  fact  that 
the  Kentucky  Statutes,  section  820,  provides  only  for  indict- 
ment of  the  carrier  for  violation  of  the  constitutional  proTls- 
ion  does  not  prevent  a  shipper  aggrieved  by  such  violation  from 
maintaining  a  suit  against  the  carrier  for  damages  sustained 
thereby. 

W.  P.  SANDIDGB  for  appeixawts. 

W.  F.  BROWDER,  H.  W.  BRUCE  akd  E.  W.  HINBS  f^b  apfilubb. 
(No  briefs  in  record.) 

Opinion  op  the  ooubt  by  JUDQE  HOBSON— -Revebsino. 

Appellants  in  the  years  1894  and  1895  shipped  a  large 
quantity  of  tobacco  from  Auburn,  Logan  county,  Ky., 
over  appellee's  road,  and  were  charged  by  it  for  the  trans- 
portation of  the  tobacco  at  the  rate  of  thirty  cents  per 
hundred  pounds.  The  distance  from  Auburn  to  Louis- 
ville  i^  132  miles.  Guthrie,  Ky.,  is  another  point  on  the 
same  line,  163  miles  from  Louisville,  and  Hopkinsrille  is 
188  miles  from  Louisville.  During  the  same  period  when 
appellants  wore  paying  thirty  cents  per  hundred  pounds 
for  the  transportation  of  their  tobacco,  appellee  carried 
tobacco  from  Hopkinsville  to  Louisville  for  eighteen 
cents  per  hundred  pounds,  and  from  Guthrie  for  twenty- 
four  cents;  the  tobacco  from  Hopkinsville  and  Guthrie 
being  hauled  through  Auburn,  and  over  the  same  route 
as  that  carried  for  appellants.  On  these  facts,  appellants 
filed  their  action  to  recover  from  appellee  the  amount 
paid  it  for  the  transportation  of  their  tobacco  over  and 
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above  the  amount  charged  by  it  for  transporting  tobacco 
under  substantially  similar  circumstances  and  conditions 
from'  Hopkinsville.  Appellee  justified  the  difference  in 
rates  on  the  ground  of  competition  at  Guthrie  and  Hop- 
kinsville, making  it  necessary  for  it  to  haul  from  these 
points  at  the  reduced  rate  in  order  to  get  the  business, 
and  in  the  lower  court  appellants'  petition  was  dismissed 
on  this  ground.  But  since  the  trial  in  the  lower  courts 
this  court,  in  the  case  of  Louisville  &  N.  R.  Oo.  v.  Com., 
46  S.  W.,  707,  i7  S.  W.,  210,  598,  and  in  Id.,  51  S.  W.,  164, 
1012,  has  held  that  competition  at  one  point  which  did 
not  exist  at  the  other  does  not  of  itself  exempt  the  car- 
rier from  section  218  of  the  Constitution. 

It  is  insisted  however,  for  the  appellee,  that  the  Legis- 
lature, by  section  819  of  the  Kentucky  Statutes,  has  pro- 
vided a  remedy  to  the  party  aggrieved,  where  the  carrier 
is  guilty  of  extortion  or  unjust  discrimination;  but  that 
this  remedy  does  not  include  violations  of  the  long  and 
short  haul  clause,  which  are  covered  by  section  820,  Id., 
providing  for  the  indictment  of  the  carrier  in  this  state 
of  case,  but  giving  no  right  of  action  to  the  party  aggriev- 
ed. It  is  earnestly  argued  that  the  Legislature  made  the 
carrier  liable  to  indictment  for  violating  the  long  and 
short  haul  clause,  but  failed  to  give  the  person  aggrieved 
a  remedy,  for  the  reason  that  the  rate  charged  him  might 
be  reasonable,  and  he  was  not  prejudiced  by  the  carrier's 
charging  some  one  at  another  point  less  than  should  have 
been  paid. 

While  there  is  great  plausibility  in  this  argument,  we 
think  the  matter  must  be  determined  not  from  the  stat- 
ute, but  from  the  Constitution  itself.  Secrtion  218  of  the 
Constitution  is  as  follows:  "It  shall  be  unlawful  for  any 
person  or  corporation,  owning  or  operating  a  railroad  in 
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this  State,  or  any  commou  carrier,  to  charge  or  receive 
any  greater  compensation  in  the  aggregate  for  the  trans- 
portation of  passengers,  or  of  property  of  like  kind,  under 
substantially  similar  circumstances  and  conditions,  for  a 
shorter  than  for  a  longer  distance  over  the  same  line,  in 
the  same  direction,  the  shorter  being  included  within  the 
longer  distance,  but  this  shall  not  be  construed  as  author 
izing  any  common  carrier,  or  person  or  corporation,  own- 
ing or  operating  a  railroad  in  this  State,  to  receive  as 
great  compensation  for  a  shorter  as  for  a  longer  distance; 
provided,  that  upon  application  to  the  Railroad  Commis* 
sion,  such  common  carrier,  or  person  or  corporation  own« 
ing  or  operating  a  railroad  in  this  State,  may  in  special 
cases,  after  investigation  by  the  commission,  be  author- 
ized to  charge  less  for  longer  than  for  shorter  distances 
for  the  transportation  of  passengers  or  property;  and  the 
commission  may  from  time  to  time,  prescribe  the  extent 
to  which  such  common  carrier,  or  person,  or  corporation, 
owning  or  operating  a  railroad  in  this  State,  may  be  re- 
lieved from  the  operations  of  this  section/' 

It  will  be  seen  that  the  above  makes  it  unlawful  for 
the  carrier  to  charge  or  receive  a  greater  compensation 
in  the  aggregate  for  the  transportation  of  property  of  like 
kind,  under  similar  circumstances  and  conditions,  for  a 
shorter  than  for  a,  longer  distance,  over  the  same  line,  in 
the  same  direction;  the  shorter  being  included  within  the 
longer  distance.  The  thing  made  unlawful  is  the  greater 
charge  for  the  short  than  for  the  long  haul.  The  viola- 
tion of  this  section  does  not  consist  in  charging  for  the 
long  haul  less  than  is  charged  for  the  shorter,  or  in  charg> 
ing  more  or  less  than  is  reasonable  for  either.  The  car* 
rier  is  given  the  right  to  Qx  the  charge  for  the  long  haul, 
80  far  as  this  section  goes;  but  he  is  not  allowed,  when  he 
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has  done  this,  to  charge  more  for  the  shorter  than  for  the 
longer  haul.  When  appellee  charged  eighteen  cents  per 
hundred  pounds  for  the  cart'iage  of  tobacco  from  Hoi»- 
kinsville  to  Louisville,  it  violated  no  law.  It  only  violated 
the  law  when  it  charged  appellants  for  a  shorter  haul 
on  the  same  route  more  than  eighteen  cents.  By  this  vio- 
lation of  law  it  obtained  from  them  more  money  than  il 
should  have  received.  It  is  a  familiar  common-law  rule 
that  one  who  is  aggrieved  by  a  violation  of  law  may  have 
his  action  against  the  party  committing  the  violation,  to 
i-ecover  such  damages  as  he  has  thereby  sustained.  This 
principle  was  recently  applied  in  City  of  Henderson  v. 
Clayton,  (Ky.),  57  8.  W.,  1,  and,  under  the  principles  an- 
nounced in  tha<t  case,  appellants  are  entitled  to  recover 
the  excess  of  freight  collected  from  them. 

The  prime  purpose  of  the  constitutional  provision  was 
the  protection  of  the  citizen  from  a  greater  charge  for  a 
short  than  for  a  longer  haul.  The  Constitution  itself 
provides  no  remedy,  civil  or  criminal,  for  its  violation. 
The  indictment  of  the  carrier  as  provided  by  the  statute 
may  deter  him  from  future  violation  of  the  law.  But  this 
will  not  remedy  the  wrong  already  done  the  shipper,  and, 
when  money  is  obtained  in  violation  of  the  express  terms 
of  the  Constitution,  its  proper  effect  and  purpose  will  be 
in  a  great  measure  defeated  if  the  wrongdoer  is  allowed  to 
retain  the  fruits  of  his  illegal  exaction.  This  is  never 
allowed  where  money  has  been  obtained  in  violation  of  a 
statute,  where  the  statute  is  silent  as  to  the  remedy;  and 
a  constitutional  provision  can  not  be  less  effective  than  a 
statute.    The  rule  is  thus  stated  in  Bish.  Non-cont.  Law^ 

sections  132-134:    "Whenever  the  common  law,  a  statute, 
* 
a  municipal  by-law,  or  any  other  law  imposes  on  one  a 

duty,  if  of  a  sort  affecting  the  public  within  the  principles 
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of  the  criminal  law,  a  breach  of  it  is  indictable,  and  a  civil 
action  will  lie  in  favor  of  any  person  who  has  suffered 
specially  therefrom.  Or,  if  the  matter  of  the  law  in- 
volves only  the  interests  of  individuals,  any  one  who  has 
received  harm  from  another's  disobedience  may  have  his 
suit  against  him  for  the  damages.  But  if  the  law  as  in- 
terpreted was  not  meant  to  protect  the  class  of  persons 
to  which  the  one  suing  belongs,  or  to  protefct  anybody 
from  the  sort  of  injury  complained  of,  or  if  in  a  way  held 
to  be  exclusive  it  provides  a  different  remedy,  the  action 
can  not  be  maintained."  Id.,  section  132.  "The  reason 
of  rhe  doctrine  is,  that  remedy  is  inseparable  from  law, 
which  can  not  exist  without  it;  that  each  particular  rem 
edy  must  be  adapted  to  its  corresponding  wrong,  being  an 
indictment  for  a  wrong  to  the  public,  and  a  eivil  action 
for  one  to  an  individual;  and  that  still  a  statute  creating 
a  right,  or  any  other  statute,  may  ordain  any  different 
remedy  which  the  Legislature  prefers."  Id.,  section  13 >. 
"To  illustrate:  If  the  law  confers  on  one  the  right  to  do 
a  thing,  another  who  prevents  his  doing  it  disobeys  the 
law,  and  consequently  is  liable  to  a  suit  for  the  damages.*' 
Id.,  section  134.  While  there  is  some  conflict  of  authority 
as  to  the  rule  in  cases  of  violation  of  a  municipal  by-law, 
and  the  text  in  this  respect  has  not  been  followed  in  this 
State,  the  decisions  are  uniform  in  support  of  the  text 
in  all  other  respects.  Other  authorities  are  collected  in 
the  case  of  City  of  Henderson  v.  Clayton,  above  referred 
to.  Judgment  reversed,  and  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 
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Gasb  87 — Wasrant  fob  Disobdeblt  CoiniucT  Undeb  Citt  Obdiivang»— 
Validity  THEBBoy — ^Junk  7. 

Oity  of  Newport  v.  Holly. 

I   APPEAL  FBOM  MOJfTOOMEET  GIBOUir  COITBT. 
llimiCIPAL    COBPOBATIONS — ^VaUDITY    OF     ObDINANCE — PENALTY      LeSS 

Than  that  Fixed  by  Statutb — ^Right  to  Juby  Tbial. 

Beld:  1.  Kentucky  Statutes,  section  3490,  provides  that  the  board 
of  council  of  a  city  of  the  fourth  class  shall  hav^  power  "to 
make  by-laws  and  ordinances  for  the  carrying  Into  effect  of 
all  the  powers  granted  for  the  government  of  the  city  and  to 
do  all  things  properly  belonging  to  the  police  of  incorporated 
cities."  Id.,  section  3495,  provides  that  ''arrests  may  be  made 
for  drunkenness  or  disorderly  conduct  at  any  time  without 
warrant."  Id.,  section  3513,  provides  that  the  police  court  of 
the  city  shall  have  jurisdiction  over  "cases  of  indecent  or  im- 
moral behavior,  or  conduct  calculated  to  disturb  the  peace  and 
dignity  of  said  town."  Held,  that  an  ordinance  providing  that 
"Whoever  shall  be  guilty  of  any  boisterous  or  disorderly'  con- 
duct in  the  city  shall  be  fined  not  less  than  five  nor  more  than 
twenty  dollars"  is  valid.  ' 

2.  Though  that  ordinance  prescribes  a  less  penalty  for  the  offense 
of  disorderly  conduct  than  is  prescribed  by  Kentucky  Statutes, 
section  1268,  for  the  offense  of  a  breach  of  the  peace,  riot,  rout, 
unlawful  assembly,  or  affray,  it  does  not  violate  the  Con- 
stitution, section  168,  providing  that  "no  municipal  ordinance 
fihall  fix  a  penalty  for  a  violation  thereof  at  less  than  that  im- 
posed by  the  statute  for  the  sam^  offense,"  as  the  offenses  are 
not  the  same. 

S.  Criminal  Code  Practice,  section  319,  providing  that  accused  may 
have  a  jury  trial  in  all  cases  in  which  a  fine  of  more  than  $16 
may  be  imposed,  was  repealed,  as  to  the  prosecutions  in  the 
police  court  of  a  city  of  the  fourth  class,  by  Kentucky  Statutes, 
section  3530,  empowering  the  police  Judge  in  cities  of  that  class 
to  hear  and  determine  cases  within  his  Jurisdiction,  except 
"where  the  fine  may  be  more  than  $20.'*  , 

4.  Under  the  Constitution,  section  7,  providing  that  "the  ancient 
mode  of  trial  by  jury  shall  be  held  sacred  and  the  right  thereof 
remain  inviolate,"  and  Id.  section  11,  providing  that  the  ac- 
cused "in  prosecutions  by  indictment  or  information  shall  have 
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speedy,  public  trial  by  an  impartial  jur^  of  the  vicinage."  minor 
offenses  may  be  tried  by  a  police  Judge  without  a  Jury,  as  such 
oftenses  were  not  either  at  the  time  of  the  adoption  of  the  con- 
stitution#  or  at  common  law,  required  to  be  tried  by  a  Jury. 

W.  B.  WHITE,  Attorney  fob  appellant. 

1.  The  city  ordinance  is  valid. 

2.  The  police  court  had  Jurisdiction. 

3.  Where  the  punishment  for  violation  of  a  city  ordinance  can  not 

exceed  a  fine  of  ^20,  the  accused  can  not  legally  demand  a  trial 
by  Jury.  ' 

4.  The  circuit  court  could  properly  consider  only  the  validity  of  the 

"Disorderly  Conduct"  ordinance,  and  the  legality  of  section 
3530  of  the  Kentucky  Statutes,  and  should  have  dismissed  so 
much  of  the  appeal  for  want  of  Jurisdiction  as  stayed  proceed- 
ings on  the  judgment  in  the  police  court. 

5.  The  warrants  are  not  defective,  but  even  if  they  are,  the  circuit 

court  erred  in  passing  upon  them  at  all. 

Ky.  Stats.,  sees.  3513,  3530,  3519;  Sec.  156  Ky.  Con^t;  Long  v. 
Stine,  19  Ky.  Law  Rep.,  246;  Hall  v.  Com.,  &c..  19  Ky.  Law 
Rep.,  57^;   Wade  v.  Com.,  3  Ky.  Law  Rep.,  441. 

HENRY  R.  PREWETT  for  appellee. 

1.  The  city  of  Mt.  ^Sterling  has  no  right  to  pass  an  ordinance  for  dis- 

orderly conduct  under  section  3490  of  the  Kentucky  Statutes,  and 
fix  the  penalty  at  less  than  that  fixed  by  the  statute. 

2.  The  defendant  was  entitled  to  a  Jury  trial  which  was  demanded 

and  refused. 

Ky.  Stats.,  sees.  3490,  1268.  3519.  a530;  Criminal  Code,  sec. 
319;  Ky.  Constitution,  sees.  7,  11,  248. 

Opinion  of  the  court  by  JUDGE  HQBSON — Reversing. 

Appellee  was  arrested  upon  two  warrants  ir.pued  from 
the  police  court  of  the  city  of  Mt.  Sterling,  charging  her 
with  the  offense  of  disorderly  conduct  committed  in  the 
city,  and  was  fined  five  dollars  in  each  case.  She  prose- 
cuted an  appeal  to  the.  Montgomery  Circuit  Court,  insist- 
ing that  the  by-law  was  void  because  unauthorized  by  the 
charter,  and  that  she  had  been  improperly  denied  trial 
by  jury  in  the  police  court.    The  circuit  court  sustained 
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hep  contention,  and  dismissed  the  warrants.    From  this 
judgment  the  city  has  appealed  to  this  court. 
The  validity  of  the  by-law  is  the  first  question  to  be 

determined.  Mt.  Sterling  is  a  city  of  the  fourth  class. 
By  section  3490,  Kentucky  Statutes,  for  the  government 
of  cities  of  this  class,  the  board  of  council,  in  addition  to 
other  powers  therein  granted,  has  power,  within  the  city, 
"to  pass  ordinances  not  in  conflict  with  the  Constitution 

OP  laws  of  this  State  or  of  the  United  States"  (subsection 
1);  "to  pass  or<linances  inflicting  fines  on  drunkenness  and 
breaches  of  the  peace,  for  keeping  gaming  houses,  bawdy 
or  disorderly  houses  of  any  kind;  to  restrain,  suppress  and 
punish  indecent  or  obscene  conduct  or  exhibition  or  the  use 
of  obscene  or  profane  language"  (subsection  14);  also,  "to 
make  by-laws  and  ordinances  for  the  carrying  into  effect  of 
all  the  powers  granted  for  the  government  of  the  city  and 
to  do  all  things  properly  belonging  to  the  police  of  incor- 
porated cities"  (subsection  33).  By  section  3495  it  is  fur- 
ther provided  that  "arrests  may  be  made  for  drunkenness 
or  disorderly  conduct  at  any  time  without  warrant."  By 
section  3513  the  police  court  of  the  city  is  givf»n  jurisdic- 
tion, among  other  things,  "over  affrays,  riots  and  routs, 
breaches  of  the  peace,  unlawful  assemblies  and  cases  of 
indecent  or  immoral  behavior,  or  conduct  calculated  to  dis- 
turb the  peace  and  dignity  of  said  town,"  and  of  "all  of- 
fenses arising  out  of  ordinances  enacted  by  the  council 
for  the  enforcement  of  the  powers  granted  them  by  law.'' 
The  ordinance  of  the  town  under  which  appellee  was  ar- 
rested and  tried  is  as  follows:  "Whoever  shall  be  guilty 
of  any  boisterous  or  disorderly  conduct  in  the  city  of  Mt. 
Sterling  shall  be  fined  not  less  than  five  or  more  than  twen- 
ty dollars."  Boisterous  or  disorderly*  conduct  is  certain- 
ly covered  by  the  provision  of  the  charter  for  the  punish- 
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ment  of  "conduct  calculated  to  disturb  the  peace  and  di^ 
nity  of  said  town,"  and,  if  there  could  be  any  queertion  of 
this,  without  doubt  regulations  for  the  prevention  of  such 
conduct  are  "things  properly  belonging  to  the  police  of 
Incorporated  cities."  The  act  itself  expressly  recognizes 
the  offense  of  disorderly  conduct,  in  the  provision  that  ar- 
rests may  be  made  for  it  at  any  time  without  warrant. 
We  conclude,  therefore,  that  the  city  had  authority  to 
make  the  ordinance  for  the  punishment  of  disorderly  con- 
duct. 

But  it  is  insisted  further,  that  the  ordinance  is  void  be- 
cause it  imposes  a  different  penalty  from  that  imposed  by 
the  general  law  for  breach  of  the  peace,  riot,  rout,  unlawful 
assembly,  or  affray;  section  1268,  Kentucky  Statutes,  pro- 
viding for  each  of  these  a  fine  of  not  le«s  than  one  cent  nor 
more  than  |100,  or  imprisonment  not  less  than  five  nor 
naore  than  sixty  days,  or  both.  Section  168  of  the  Con- 
fltitution  provides:  "No  municipal  ordinance  shall  fix  a 
penalty  for  a  violation  thereof  at  less  than  that 
imposed  by  statnte  for  the  same  offense.  A  con- 
viction or  acquittal  under  either  shall  constitute  a  bar  to 
another  prosecution  for  the  same  offense."  The  question 
therefore  arises,  i«  the  offense  of  disorderly  conduct  the 
same  as  the  offense  of  a  breach  of  the  peace,  riot,  rout, 
unlawful  assembly,  or  affray?  Of  course,  one  who  com- 
mits a  breach,  of  the  peace,  riot,  rout,  or  affray  is  neces- 
jsarily  guilty  of  disorderly  conduct  but  the  latter  term 
is  not  so  broad  as  the  former.  Conduct  may  be  disorderly, 
and  not  be  a  breach  of  the  peace,  or  constitute  a  riot,  rout, 
or  affray.  In  the  government  of  the  crowded  population 
of  cities,  it  is  necessary  to  punish  many  things  that  in  the 
country  may  be  parsed  unnoticed.  In  thickly-settled  com- 
munities the  beginnings  of  evil  must  be  checked.    This 
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Ib  particularly  true  of  conduct  often  not  amounting  to  a 
breach  of  the  peace,  which  is  "calculated  to  disturb  the 
peace  and  dignity"  of  the  community.  Regulations  of 
disorderly  conduct  are  therefore  things  generally  recogniz- 
ed as  "properly  belonging  to  the  police  of  incorporated 
cities."  While  disorderly  conduct  may  in  many  eases  be  a 
breach  of  the  peace,  it  is  not  necessarily  so.  The  offenses 
are  not,  therefore,  the  same.  Summary  proceedings  for 
the  suppression  and  punishment  of  such  offenses  ate  es- 
sential to  the  good  order  of  cities.  In  Dill.  Mun.  Corp. 
(4th  Ed.)  section  407,  it  is  said:  "Power  'to  prevent  dis- 
turbances and  disorderly  assemblages  and  maintain  the 
good  government  of  the  city'  authorizes  it  to  take  meas- 
ures to  preserve  the  peace  and  to  protect  the  lives  and 
property  of  the  citizens  and  the  acts  of  the  citv  in  procur- 
ing  the  loan  oif  arms,  and  giving  a  bond  for  their  return, 
are  valid  and  binding  upon  it. '  Authority  to  preserve  the 
peace  and  quiet  of  the  place  authorizes  an  ordinance  for- 
bidding 'all  disorderly  shouting,  dancing  etc.,  in  the  streets 
and  public  places,'  though  such  conduct  violates  no  exist- 
ing State  law."  And  in  notes  to  sections  319  and  268  he 
refers  to  a  number  of  authorities  sustaining  ordinances 
punishing  speechmaking  in  the  streets,  loud  singing,  and 
other  acts  not  essentially  criminal  in  their  nature,  but  gen- 
erally confided  to  the  supervision  and  control  of  the  local 
government  of  cities  and  towns,  for  the  better  preserva- 
tion of  peace  and  order  within  their  limits. 

Section  3530,  Kentucky  Statutes,  empowers  the  police 
Judge  to  hear  and  determine  cases  within  his  jurisdiction, 
except  "where  the  fine  may  be  more  than  twenty  dollars/' 
and  in  such  cases  the  defendant  may  demand  that  the  is- 
sue  of  fact  be  tried  by  a  jury.    The  police  judge  refused 
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to  allow  appellee  a  jury  trial,  and  it  is  insisted  that  in 
this  he  erred,  as  by  section  319  of  the  Criminal  Code  of 
Practice  the  defendant  is  entitled  to  a  jury  tris^l  in  all 
cases  in  which  a  fine  of  over  |16  may  be  imposed;  but  this 
provision  of  the  Code  was  repealed  by  the  Kentucky  Stat- 
utes passed  since  its  adoption,  jmrsuant  to  section  156 
of  the  Constitution,  for  the  government  of  the  cities  of 
the  State.  Nor  is  the  statute  uneonstitutional  on  the 
ground  that  it  denies  a  jury  trial.  Section  7  of  the  Con- 
stitution provides,  'T^he  ancient  mode  of  trial  by  jury  shall 
be  held  sacred  and  the  right  thereof  remain  inviolate;" 
and,  by  section  11,  the  accused  "in  prosecutions  by  indict- 
ment or  information  shall  have  speedy,  public  trial  by  an 
impartial  jury  of  the  vicinage."  The  two  sections  to- 
gether preserve  the  ancient  mode  of  trial  by  jury  in  crim- 
inal cases,  and  require  this  trial  to  be  speedy  and  public. 
But,  when  this  Constitution  was  adopted,  provisions  simi- 
lar to  section  319  of  the  Code  of  Practice  had  long  been  in 
force  in  this  State,  and  had  been  upheld  by  the  uniform 
current  of  authority,  for  the  reason  that  such  offenses  were 
not,  at  common  law,  required  to  be  tried  by  a  jury.  In  the 
note  to  Steamboat  Co.  v.  Roberts,  48  Am.  Dec.  190,  191, 
the  learned  editor  says:  "In  inferior  courts,  where  the 
amount  involved  is  trifling,  it  has  always  been  the  practice 
both  in  England  and  in  this  country,  from  the  earliest  colo- 
nial times,  to  dispense  with  trial  by  jury.  .  .  .  Minor 
offenses  were  at  the  common  law,  and  before  the  adoption 
of  the  State  Constitutions,  tried  by  magistrates  and  just- 
ices of  the  peace  without  jury.  To  these  cases  the  con- 
stitutional provision  does  not  apply."  He  then  quotes 
from  Chief  Justice  Redfield  in  State  v,  Conlin,  27  Vt.  321, 
in  regard  to  the  constitutional  provision  guarantying  trial 
by  jury,  as  follows:      "It  has  not,  and  was  not  intended 
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to  have,  any  application  to  those  minor  offenses  which 
chiefly  concern  the  regulation  of  the  internal  police  of 
th€i  State,  and  which,  for  all  practical  l)urpose8,  would  be 
effectually  paralyzed  by  subjecting  the  proceedings  in  all 
cases  to  the  cumbrous  detail  and  heavy  machinery  of  trial 
b^jury  of  twelve  men,  to  which  the  article  undoubtedly  re- 
fers. It  is  vain  to  affect  to  believe  that  the  framers  of  this 
article  did  not  comprehend  how  trials  in  the  police  courts  of 
the  cities  and  towns  of  thiS"  country  and  England  had  for 
centuries  been  conducted.''  To  sameeffect,  see  Cooley,  Const. 
Lim.  side  page  319,  and  notes;  Dill.  Mun.  Corp.  sections 
432-439.  in  section  428,  Judge  Dillon  says:  "We  have 
elsewhere  shown  that  the  courts  have  uniformly  held  that 
it  was  competent  for  State  Legislatures  to  create  municipal 
corporations,  with  powers  of  local  government,  and  to  au- 
thorize them  to  adopt  ordinances  or  by-laws,  with  appro- 
priate penalties  for  their  violation.  The  power  to  do  thiM 
includes,  by  fair  implication,  the  power  to  authorize  viola- 
tions of  ordinances  ...  to  be  tried  and  determined  in 
a  summary  manner  by  a  local  or  corporation  tribunal." 

The  warrants  are  in  the  usual  form,  and  are  sufficient. 
Judgment  reversed,  and  cause  remanded  for  further  jwpo- 
ceedings  consistent  with  this  opinion. 

White,  J.,  dissenting. 
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Case    88 — Iin>icTMBNT    pob    Ukjust    DiscumNAnoir    in    Raxbs— 
June  7. 

Louisville  &  Nashville  B.  E.  Oo.  v.  Oommon. 

wealth* 


APPEAL   FBOM    KABION    CIBCUIT   OOUBT — ^FOUB    CASKS. 

The  Imvibvillk  it  Nashville  Railboad  Ck>K?ANT  was  Indictid  abb 
Convicted  <Nr  the  Offense  or  Unjust  Discbikination  in  Raibb, 
AND  IT  Appeals.    Revisbsed. 

Cabbiebs — ^Unjust  Discbimination    in    Ratbs — Mbxhod    of    Inbkf 

WriNG    PBOSECVnON. 

Held:  1.  The  Ck)n8titutioD,  section  217,  providing:  that  the  attorneif 
general  shall  institute  proceedings  to  enforce  the  provisions  of 
Id.  section  216,  prohibiting  common  carriers  from  making  a 
discrimination  in  rates  where  the  conditions  are  the  same,  does 
not  exempt  a  carrier  from  indictment  for  a  violation  of  those 
provisions. 

2.  Even  if  an  indictment  for  a  violation  of  section  215  of  the  Con- 
stitution can  be  made  only  upon  recommendation  of  the  board 
of  railroad  commissioners,  as  provided  by  the  KentuclLy  Statutes, 
section  919  (a  question  not  decided),  the  objection  that  there 
was  no  such  recommendation  was  waived  where  no  motion  was 
made  to  dismiss  the  indictment  upon  that  ground. 

8.  An  indictment  for  unjust  discrimination  !n  rates  should  set  out 
the  points  from  and  to  which  the  goods  were  shipped. 

4.  Under  the  Constitution,  section  215,  providing  that  all  railroad 
companies  shall  haul  **freight  of  the  same  class  for  all  persons, 
HSBOciations  or  corporations  from  and  to  the  same  points  and 
upon  the  same  conditions,  in  the  same  manner  and  for  the 
same  charges,  and  for  the  same  method  of  payment,"  a  rail- 
road company  may  diarge  less  for  hauling  coal  used  for  manr 
ufacturing  purposes  than  it  charges  for  hauling  coal  used  for  do- 
mestic purposes,  as  the  fact  that  the  company  receives  the 
manufactured  product  for  return  shipment  in  the  one  case  and 
not  In  the  other  constitutes  a  difference  in  conditions  which  au- 
thorizes a  difference  in  charges. 

JUDGES  PAYNTBR,  WHITE  and  GUPFY  dissenting. 
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WALKE7R   D.    HINBS,   Attorney  fob  appellant. 
H.  W.  BRUCE  AND  E.  W.  HINES  of  counsel. 

1.  Section  215  of  the  Constitution  does  not  apply  where  the  freight 

is  of  different  classes  or  transported  upon  different  conditions. 
L.  A  N.  R.  R.  Co.  V.  Com.,  20  Ky.  Law  Rep.,  1099. 

2.  The  coal  for  domestic  purposes  and  the  coal  for  manufacturing 

purposes  are  in  fact  in  distinct  classes,  although  nominally  in 
the  same  class,  and  their  transportation  is  upon  different  con- 
ditions. 

8.  The  difference  in  substantial  classification  is  justified  by  the  dif- 
ference in  the  conditions  of  transportation,  which  are  eminently 
proper  considerations,  and  the  resulting  difference  in  rates  is 
perfectly  just  and  reasonable,  and  not  injurious  to  any  person. 

4.  The  authorities  recognize  the  applicability  of  such  considerations, 
and  are  uniform  to  the  effect  that  discriminations  based  upon 
them  are  not  unjust  or  unlawful,  either  at  common  law  or  under 
statutory  provisions  similar  to  section  215  of  the  Constitution. 
U.  P.  R'y.  Co.  V.  Qoodridge,  149  U.  S.,  680;  Scofleld  v.  Rail- 
way Co.,  43  Ohio  St.,  571;  Ragan  v.  Aiken,  9  Lea,  609;  San* 
ford  V.  Railroad,  24  Penn!  St.,  378;  Messenger  v.  Penn.  R'd.,. 
36  N.  J.  L.,  407;  McDuflle  v.  Portland,  Ac,  R.  Co.,  52  N.  H.,  430;  . 
A  T.  A  S.  F.  R.  Co.  V.  D.  A  N.  0.  R'd.,  100  U.  S.,  667;  Inter- 
state Com.  Com.  v.  B.  A  O.  R.  Co.,  43  Fed.  Rep.,  37;  Inter- 
state Com.  Com.  v.  B.  A  O.  R.  Co.,  145  U.  S.,  263;  T.  A  P.  R'y. 
Co.  V.  InterstateCom.  Com.,  162  U.  S.,  197;  Interstate  Com. 
Com.  V.  L.  A  N.  R.  Co.,  73  Fed.  Rep.,  409;  Western  Union  Tel. 
Co.  V.  Call  Publishing  Co.,  43  Neb.,  320;   (s.  c,  62  N.  W.,  506). 

6.  The  only  reported  case  involving  the  property  of  such  a  discrim- 

ination between  coal  used  for  domestic  purposes  and  that  used 
for  manufacturing  purposes,  emphatically  and  unanswerably  up- 
holds the  lawfulness  of  the  discrimination  under  a  law  at  least 
as  stringent  as  section  215  of  the  Constitution.  Hoover  v.  P. 
RU  Co.,  156  Pa.  St,  220;  (s.  c,  27  Atl.,  282). 
€.  If  section  215  of  the  Constitution  be  so  construed  as  to  prohibit 
absolutely  and  arbitrarily  just  and  proper  discrimination,  then 
it  works  an  arbitrary  and  unreasonable  interference  with  the 
right  of  the  railroad  company  to  conduct  its  business  in  a  legi- 
timate manner,  without  injury  to  any  portion  of  the  public,  and 
so  construed  would  deprive  the  company  of  its  property  without 
due  process  of  law,  and  deny  to  it  the  equal  protection  of  the 
law,  and  impair  the  obligation  of  the  company's  charter  con* 
tract 

7.  Section  215  of  the  Constitution  can  be  violated  only  where  dif- 
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ferent  charges  are  made  for  the  transportation  of  different 
freight  of  the  same  class,  and  upon  the  same  conditions,  frcyn 
the  same  point  of  shipment  to  the  same  point  of  destination^ 
and  the  court  erred  in  allowing  the  jury  to  consider  shipments 
from  different  points  <^  shipment,  although  the  same  point  of 
destination. 
S.  The  entire  proceedings  are  unwarranted  because  the  indictments 
were  not  found  on  the  request  and  recommendation  of  the  rail- 
road commission,  an^  not  found  at  the  instance  of  the  Attorney 
General,  but  were  found  by  the  grand  Jury  simply  on  their  own 
motion. 

9.  In  one  of  the  cases  the  indictment  shows  on  Its  face  that  the  al- 

leged offense  was  not  committed  more  than  twelve  months  be- 
fore the  finding  of  the  Indictment  and  fails  entirely  to  show  that 
the  prosecution  was  continuous  and  is  therefore  defective.  Tul- 
ly  v.  Com.,  13  Bush,  153;  N.  N  &  M.  V.  Co.,  v.  Com.,  14  Ky.  Law 
Rep.,  197  Com.  v.  T.  J.,  Megibbin  &  Co.,  19  Ky.  Law  Rep.,  291; 
Com.  V.  The  G.  W.  Taylor  Co.,  19  Ky.  Law  Rep.,  1334. 

10.  In  two  more  of  the  cases  the  indictments  show  that  the  alleged 
offenses  were  committed  for  more  than  twelve  months,  and  the 
allegations  that  the  indictments  are  continuous,  are  of  no  avail, 
because  no  attempt  was  made  to  prove  such  allegations. 

•  11.  Under  the  circumstances  there  was  ^lo  warrant  for  quashing 
the  former  indictments  and  resubmitting  to  the  grand  jury. 
Criminal  Code,  sees.  273-170  and  169. 

12.  All  four  of  the  indictments  fail  in  many  particulars  to  allege 
facts,  suflScient  to  constitute  a  public  offense,  and  fail  notably  to 
allege  the  amounts  of  compensation  or  the  amounts  of  coal 
transported,  although  these  were  essential  averments.  L.  &  N. 
R.  R.  Co.  V.  Com.,  20  Ky.  Law  Rep.,  1099. 

13.  The  Court  erred  In  permitting  A.  Van  Cleve  to  testify  about 
not  getting  manufacturers*  rate. 

14.  The  court  erred  in  rejecting  the  opinion  of  the  railroad  com- 
mission of  Kentucky,  holding  such  discriminations  to  be  just 
and  proper,  which  opinion  was  offered  in  evidence  as  bearing  on 
the  question  whether  the  appellant  had  willfully  violated  the 
law.  Louisville  Tob.  Warehouse  Co.  v.  Com.,  20  Ky.  Law  Rep., 
1047. 

H.  W.  RIVEJS  AJVD  W.  H.  SWEENEY  for  Appellees. 

1.  These  indictments  are  not  barred  by  limitation,  because  the  rec- 

ord shows  they  are  a  continuation  of  former  indictments  that 
had  been  quashed  and  re-referred. 

2.  The  Kentucky  Statutes,  under  which  these  indictments  was  found, 

is  not  in  conflict  with  the  Federal  Constitution. 
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3.  The  verdict  in  each  case  is  fully  sustained  by  the  evidence  and 
'  is  not  contrary  to  the  law  and  should  not  be  disturbed.  Ken- 
tucky Constitution,  sees.  215.  217.  210,  213,  214,  and  218;  20  Ky. 
Law  Rep.,  1099;  Constitution  United  States,  sub-sec.  1,  sec.  10, 
art.  14;  Criminal  Code,  sees.  159,  160  and  162;  Com.  v.  Megibbin, 
19  Ky.  Law  R-ep.,  291;  Powell  v.  Pennsylvania.  127  U.  S.,  678; 
Mugler  V.  Kansas,  123,  U»  S.,  663;  The  License  Cases,  46  U.  S., 
504;  Munn  v.  Illinois,  94  U.  S.,  113;  L.  ft  N..  R.  R.  Co.  v.  Com., 
161  U.  iS.,  693;  Chlc^o  L.  Ins.  Co.,  v.  Needles,  113  U.  S.,  574; 
Long  ft  Short  Haul  Cases,  opinion  rendered  May  20.  1899; 
Union  Pacific  R.  R.  Co.  v.  Goodrich,  149  U.  S.,  680. 

T.  L.  EDELEN.  Attorney  for  Appellee. 

Section  214  of  the  Kentucky  Constitution,  read  In  connection  with 
sections  215  and  217.  forbid  carriers  to  mak6  any  preferential 
contract  in  favor  of  one  shipper  as  against  another,  whether  the 
words  "upon  th€  same  conditions"  in  section  215  oe  construed  as 
a  limitation  upon  the  word  "persons"  or  not. 

Opinion  of  the  majority  of  the  court  by  OHIEF  JUSTICE  HAZBL- 

RIGG,   FOLLOWED  BY   DISSENTING   OPINION   OF  JUDGE   PAYNTER, 

IN  WHICH  JUDGE  WHITE  and  JUDGE  GUFFY  Concur. 

These  appeals  inrolve  particularly  the  construction  of 
section  215  of  the  Constitution  and  of  sections  817,  818,- 
and  819  of  the  Kentucky  Statutes.  Incidentally  other 
sections  of  the  Constitution  and  the  Statutes  will  be  notic^ 
ed  so  far  as  they  are  supposed  to  affect  the  particular  sec- 
tions named.  The  oons-titutional  provision  is  as  follows: 
"Sec.  215.  All  railway,  transfer,  belt  lines  or  railway 
bridge  companies  shall  receive,  load,  unload,  transport, 
haul,  deliver  and  handle  freight  of  the  same  class  for  all 
persons,  associations  or  corporations  from  and  to  the  same 
points  and  upon  the  same  conditions,  in  the  same  manner 
and  for  the  same  charges,  and  for  the  same  method  of  pay- 
ment.'' The  statutory  sections  are  as  follows:  "Sec.  817. 
If  any  corporation  engaged  in  operating  a  railroad  in  this 
State  shall,  directly  or  indirectly,  by  any  special  rate,  re- 
bate, drawback  or  other  device,  charge,  demand,  collect 
or  receive  from  any  person  a  greater  or  less  compensation 


Digitized  by 


Google 


6^  KENTUCKY  REPORTS.    '  [Vol.  lOS 

1 . 

Louisville  ft  Nashville  R.  R.  Co.  v.  Commonwealth. 

for  any  service  rendered  in  the  transportation  of  passen- 
gers or  property  than  it  charges,  demands,  collects  or  re- 
ceives from  any  other  person  for  doing  for  him  a  like  and 
contemporaneous  service  in  the  transportation  of  a  like 
kind  of  traflBc,  it  shall  be  deemed  guilty  of  unjust  discrim- 
ination/' Section  818  makes  it  "unlawful  for  any  corpora- 
tion to  make  or  give  any  undue  or  unreasonably  preference 
or  advantage  to  any  particular  person  or  locality,  or  any 
particular  description  of  traffic,  in  any  respect 
whatever,  in  the  transportation  of  a  like  kind 
of  traffic,"  etc.  Section  819  reads  thus:  "Any 
railroad  corporation  that  shall  be  guilty  of  extortion  or  utt- 
just  discrimination,  or  of  giving  to  any  person  or  locality, 
or  to  any  description  of  traffic,  an  undue  or  unreasonable 
preference. or  advantage,  shall  upon  conviction,  be  fined,*' 
etc.  "The  circuit  court  of  any  county  into  or  through 
which  the  line  or  railroad  may  run,  be  owned  or  operated 
by  the  corporation  alleged  to  be  guilty  as  aforesaid,  and 
the  Franklin  Circuit  Court,  shall  have  jurisdiction  of  the 
offense,  which  shall  be  prosecuted  by  indictment,  or  by  ac- 
tion in  the  name  of  the  Commonwealth,  upon  information 
filed  by  the  board  of  railroad  -commissioners,"  etc.  "In- ' 
dictments  under  this  section  shall  be  made  only  upon  the 
recommendation  or  request  of  th^  railroad  commission 
filed  in  the  court  having  jurisdiction  of  the  offense;  and 
all  prosecutions  and  actions  under  the  law  shall  be  com- 
menced within  two  years,"  etc.  As  the  manner  of  insti- 
tuting prosecutions  for  violation  of  the  constitutional  pro- 
visions and  the  statutes  on  the  subject  involved  is  a  mat- 
ter in  dispute  here,  we  quote  section  217  of  the  Constita- 
tion,  which  is  as  follows:  "Sec:  217.  Any  person,  associa- 
tion or  corporation  willfully  or  knowingly  violating  any 
of  the  provision  of  sections  two  hundred  and  thirteen,  two 
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hundred  and  fourteen,  two  hundred  and  fifteen  or  two 
hundred  and  sixteen,  shall  upon  conviction  by  a  court  of 
<5ompetent  jurisdiction,  for  the  first  offense  be  fined  two 
thousand  dollars;  for  the  second  offense  five  thousand  dol- 
lars, and  for  the  third  offense,  shall  therefore,  ipso  factOy 
forfeit  his  franchises,  privileges  or  charter  rights;  and  if 
such  delinquent  be  a  foreign  corporation  it  shall,  ipsa 
factOy  forfeit  its  right  to  do  business  in  this  State;  and  the 
attorney  general  of  the  Commonwealth  shall  forthwith  ui)Oij 
notice  of  the  violation  of  any  of  said  provisions,  institute 
proceedings  to  enfor(;e  the  provisions  of  the  aforesaid  sec- 
tions." Section  213  requires  railroad  companies  to  receive 
and  handle  loaded  and  empty  cars  and  freight  in  car 
loads,  etc.,  coming  from  other  companies  without  discrim- 
ination or  preference,  etc.  Section  214  was  designed  to 
compel  the  carrier  to  perform  the^  service  of  receiving, 
transporting,  and  handling  freight  without  exclusive  or 
preferential  contract  or  arrangement,  and  secures  equality 
of  service,  leaving  the  succeeding  section  to  secure  equality 
of  charges. 

A  preliminary  question  is  raised  by  appellant  growing 
out  of  the  provision  of  section  217,  to  the  effect  that  the 
attorney  general  of  the  Commonwealth  ©hall  forthwith, 
ux>on  notice  of  the  violation  of  any  of  the  provisions  of  sec- 
tins  213-216  institute  proceedings  to  enforce  sJich  provis- 
ions. These  prosecutions  are  by  indictment,  iind  it  does 
not  appear  that  they  were  set  on  foot  by  th<f  Attorney 
General;  hence  it  is  claimed  by  the  appellant  company  the 
prosecutions  can  not  be  maintained.  We  do  nor  think  the 
contention  tenable.  The  well-known  and  usual  mode  of 
inflicting  puni&hment  for  a  violation  of  the  penal  laws  of 
the  State  is  by  a  trial  of  the  offender  under  an  indictment, 
and,  if  the  radical  change  claimed  had  been  intended,  we 
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think  plainer  language  would  have  been  used\.  The  lan- 
guage is  not  that  the  Attorney  General  shall  institute* 
prosecutions  for  the  enforcement  of  the  penalties  fixed 
for  a  violation  of  these  sections,  but  that  officer  was  to 
institute  proceedings  to  enforce  the  provisions  of  the  sec- 
tions. It  will  be  noticed  that  there  are  certain  positive 
dutes  enjoined  on  the  common  cfi^rrier  in  which  Ihe  public 
is  vitally  interested,  and  these,  we  do  not  doubt^  the  At- 
torney General  might  require  to  be  performed  at  the  suit 
of  the  State.  To  punish  by  a  criminal  prosecution  for  a  vio- 
lation of  law  is  one  thing,  and  to  institute  proceedings  to 
enforce  the  performance  of  duty  is  another.  It  Is  true,  the 
punishment  may  induce  the  performance,  but  not  neces- 
sarily. *  What  the  public  wants  at  the  hands  of  the  carrier 
is  performance  of  those  important  duties.  It  cares  noth- 
ing for  fines,  except,  indeed,  as  their  infliction  mav  possibly 
induce  performance.  The  language,  strictly  followed,  only 
purports  to  look  to  the  enforcement  of  the  provisions  of 
these  sections  by  the  institution  of  proceedings  by  the  At- 
torney General,  and  not  necessarily  to  the  prosecution  of 
the  offender.  Again,  it  is  urged  by  appellant  that,  as  the 
Constitution  does  not  provide  in  what  particular  way — if 
we  hold  it  does  not  so  provide — such  prosecution  shall  be 
inaugurated,  the  matter  was  intended  to  be  left  to  the 
Legislature;  and  that  it  has  declared  that  indictments  for 
violation'  of  the  provisions  of  these  sections  shall  be  made 
only  on  the  recommendation  of  the  railroad  commission, 
filed  in  the  court  having  jurisdiction  of  the  offense.  And, 
as  the  record  does  not  disclose  such  recommendation,  there 
can  be  no  prosecution.  It  would  seem  clear  that  the  Legis- 
lature has  attempted  to  confide  the  inauguration  of  such 
prosecutions  to  this  board.  There  seems,  however,  to  have 
Jbeen  no  motion  made  to  dismiss  the  prosecution  based  on 
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the  ground  mentioned,  and  it  is  too  late  to  make  the  ques- 
tion here  for  the  first  time. 

Nop  do  we  decide  or  intimate  that  such  prosecutions 
must  be  inaugurated  by  this  board.  .The  question  is  not 
before  us.  These  preliminary  questions  aside,  we  come 
to  the  vital  questions  involved.  The  indictments,  as  al- 
ready foreshadowed,  charge  the  appellant  with  *^unjust  dis- 
crimination," and  it  is  averred  with  some  particularity 
how  it  did  so.  In  substance,  it  is  charged  in  indictment 
No,  519 — the  others  differing  only  in  names  and  amounts 
of  rebate — that  the  carrier,  after  having  received  from  the 
Lebanon  Roller  Mills  the  same  rate  of  compensfation  for 
the  transportation  of  coal  to  Lebanon  Ky.,  as  it  had 
unlawfully,  willfully,  and  knowingly  received  from 
J,  M.  Shreve  for  the  contemiporaneous  transportation 
of  coal  of  a  like  amount,  and  of  the  same  fcind  or  class  of 
traflBc,  in  the  same  manner,  and  upon  the  same  conditions, 
for  the  same  distance,  over  the  same  line,  in  the  same  di- 
rection, and  for  the  same  method  of  payment,  did  willfully 
an.d  knowingly  refund  and  pay  to  the  Lebanon  Roller  Mills 
a  rebate  of  111.88  in  pursuance  of  an  agreement  so  to  do 
in  advance,  and  did  fail  and  refuse  to  refund  to  J.  M.  Shreve 
any  portion  of  the  amount  so  collected  for  him  as  afore- 
said, thereby  willfully  and  knowingly  charging  and  receiv- 
ing from  the  Lebanon  Roller  Mills  a  less  compensation  for 
a  service  rendered  in  the  transportation  of  coal  to  Lebanon, 
Ky.,  than  it  charged  and  received  from  J.  M.  Shreve  for  a 
like  and  contenxporaneous  service  in  the  transportation  of 
a  like  kind  of  traffic.  Contrary,  etc.,  the  form,  etc.  There 
are  probably  some  minor  defects  in  these  indictments. 
For  example,  the  points  from  and  to  which  the  coal  is 
alleged  to  have  been  transported  ought  to  be  set  out,  so 
that  the  carrier  may  know  how  to  meet  the  accusation. 
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and  with  respect  to  what  shipments  it  is  to  prepare  its 
proof.  It  is  also  noticeable  that  the  qualifying  phrases 
'^of  a  like  amount,  and  of  the  same  kind  or  class  of  traffic, 
in  the  same  manner,  and  upon  the  same  conditions,  for  the 
flame  distance,  over  the  same  line,  in  the  same  direction, 
and  for  the  same  method  of  payment,"  are  so  grouped  as 
to  leave  the  construction  of  the  sentence  somewhat  confus- 
ed, and  the  meaning  obscure.  The  effect  of  this  we  may  no- 
tice later  on.  We  shall  assume  that  the  averments  of 
the  indictments  are  sufficient  to  constitute  the  offense  de- 
nounced by  the  Constitution.  The  facts  developed  on  the 
trial  are  not  in  dispute;  and,  using  the  same  indictment  we 
have  already  referred  to  as  illustrating  the  facts  of  all  of 
them,  it  appears  that  the  Lebanon  Roller-Mills  Company 
was  engaged  in  the  business  of  manufacturing  flour  and 
meal  at  Lebanon,  Ky.,  on  the  line  of  the  carrier's  road. 
The  capacity  of  the  plant  was  about  300  or  400  bar- 
rels per  day,  and  its  company  shipped  out  and  over  ap- 
pellant's road  about  two-thirds  of  the  output  of  the  mill. 
The  company  bought  the  coal  it  used  for  generating  steam 
at  the  'Eastern  Kentucky  mines, — Jellico,  Middlesboro, 
Pittsburg,  East  Bernstadt,  etc.  This  coal  was  shipped 
over  the  appellant  road  to  Lebanon  at  the  same  rates  which 
were  published  and  announced  for  all  buyers  of  coal  by 
the  appellant  in  the  usual  public  way;  but  for  all  coal  it 
used  for  steam  purposes  it  got  a  rebate  of  30  per  cent., 
and  this  rate  was  also  announced  publicly  on  the  tariff 
sheets  of  appellant,  and  was  well  known.  The  various 
coals  used  for  steam  purposes  were  known  as  "slack," 
"pea  coal,"  "nut  coal,"  sometimes  "run  of  mines," — un- 
screened coals, — ^and  were  inferior  grades  of  coal.  Shreve 
was  a  coal  dealer,  and  sold  that  commodity  for  domestic 
nse  only.    He  used  lump  coal,  and  sometimes  clean  nut» 
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grades  demanded. for  domestic  use,  a,iid  which  were  higher 
grades  than  those  nsed  fo^  steam  purposes.  The  proof 
does  not  show  that  he  ever  used^  or  that  his  trade  de- 
manded, the  steam  coals,  but  it  is  admitted  that,  had  he 
done  so,  he  would  not  have  been  entitled  to  any  rebate. 
Moreover,  while  the  proof  does  not  show  that  the  manu- 
faetnring  establishments  in  question  in  fact  used  other 
than  the  lower  grades  of  coal,  it  is  admitted  that  occasion- 
ally similar  establishments  did  so,  as  it  was  not  al- 
ways possible  to  get  the  lower  grades,  or  the  higher  grades 
might  be  desired  for  some  special  reason  or  occasion. 
In  such  exceptional  event  it  is  admitted  the  manufacturer 
would  get  the  rebate.  It  was  further  shown  that  the  de- 
mand for  coal  by  the  manufacturer  was  much  more  regu- 
lar throughout  the  year  than  the  demand  by  the  domestic 
dealer.  Upon  these  conditions  being  shown,  it  is  the  con- 
tention of  appellant  that  there  has  been  no  violation  of 
the  law,  because  the  freight  shipments  in  question  made  to 
the  Lebanon  Roller-Mills  Company  and  to  Shreve,  respec- 
tively, do  not  constitute  an  unjust  discrimination,  and  were 
not  made  ''upon  the  same  conditions,"  within  the  mean- 
ing of  the  Constitution. 

There  are  several  grounds  on-  which  the  appellant  rests 
its  right  to  impose  the  discriminating  rates  in  question. 
In  the  first  place,  it  is  claimed  the  classification  adopted 
by  the  company,  while  formally  otherwise,  is  substantially 
and  practically  a  classification  based  on  the  quality  and 
grades  of  the  coal.  Whatever  may  be  the  formal  test  ap- 
plied to  decide  the  rate  applicable  at  the  localities  In 
question,  the  rule  is  that  the  manufacturer  used  the  lower 
grades  and  the  dealer  the  higher  grades  of  coal.  When- 
ever it  happened  otherwise,  it  was  exceptional,  and  the 
carrier,  it  is  contended,  wa«  authorized  to  maintain  a  rate 
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based  on  the  ordinary  and  usual  course  of  trade,  unaffected 
by  rare  and  exceptional  occurrences.  In  the  second  plact, 
it  is  claimed  that  the  carried  may  charge  a  lower  rate  of 
freight  for  coal  transported  to  a  manufacturing  establish- 
ment, from  which  it  eventually  and  inevitably  obtains 
manufactured  products  for  additional  transportation,  than 
to  a  coal  dealer  not  in  competition  with  the  manufacturei*, 
and  whose  business  with  the  carrier  is  limited  merely  to 
the  coal  transported;  that  in  such  case  there  is  no  equality 
or  conditions,  or  sameness  of  conditions,  which  will  justify 
the  coal  dealer  in  demanding  the  rate  whith  :s  given  the 
manufacturer;  that  the  manufacturer's  coal  is  consumed 
on  the  premises  in  the  creation  of  products  which  must  be 
put  back  on  the  transporting  line,  enhanced  in  bulk  and 
value,  etc.,  by  other  commodities  which  enter  int'*  the  aan- 
ufiiitured  product,  and  Is  the^i  haul-Mi  to  the  marki^ts. 
Moreover,  a  manufacturing  plant  requires  other  commodi- 
ties besides  coal — ^such  as  grain  in  this  instanni — to  con- 
duct its  operatiol[is,  while  the  coal  dealer  takes^nothing  but 
his  coal;  and  that  the  freight  derived  by  the  carrier  from 
the  tran^poration  of  these  commodities  forms  an  important 
addition  to  its  traffic,  and  constitutes  a  condition  of  busi- 
ness which  has  no  existence  in  the  business  of  carrying 
coal  to  those  who  are  local  dealers  merely.  In  consider- 
ing these  grounds,  while  we  have  stated  them  separately, 
it  is,  of  course,  apparent  that  each  and  every  element  that 
enters  into  the  business  of  transportation  has  to  be  taken 
into  the  account,  and  the  result  as  a  whole  is  to  be  con 
sidered  in  determining  whether  the  conditions  of  particular 
transportations  are  the  same,  or  are  substantially  the 
same.  We  say  substantially,  because  it  will  not  be  con- 
tended that  the  conditions  must  be  precisely  the  sam^ 
That  could  rarely  happen.    The  application  of  the  section 
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is  not  to  be  denied  merely  becau^  the  conditions^  surround- 
ing the  shipment  are  not  entirely  the  same.  There  must, 
on  the  whole,  be  a  reasonable,  just,  and  appreciable  differ- 
ence in  the  conditions  before  there  can  be  allowed  a  differ- 
ence in  rate.  There  must  be  a  difference  in  the  conditions 
that  addresses  itself  to  the  intelligence  and  business  com- 
mon sense  of  the  public,  and  those  to  whom,  as  triors  un- 
der the  law,  such  questions  are  to  be  determined.  Such  a 
difference,  we  believe,  has  been  shown  to  exist  in  thesis 
cases*  While  it  was  understood  and  announced  that  steam 
coal  was  hauled  at  30  per  cent,  less  than  other  coals, 
yet,  as  the  former  was  almost  invariably  an  unscreened 
and  lower  grade  of  coal,  and  therefore  of  less  value,  the 
formal  classification  into  ^'steam  coal"  and  "domestic  coal" 
was  practically  a  classification  into  screened  and  unscreen- 
ed coals.  The  proof  makes  this  abundantly  clear,  and  this 
is  in  a*ccordance  with  common  knowledge,  in  its  sub- 
stance, and  for  practical  purposes,  the  proof  brings  the 
case  within  the  principles  announced  in  Louisville  &  N. 
R.  Co.  V.  Com.  (Ky.)  48  8.  W.  416,  where  Chief  Justice 
Lewis,  speaking  for  the  court,  said:  "For  that  it  is  allow- 
able and  proper  for  a  railroad  company  to  classify  freight 
according  to  its  quality  or  character  and  marketable  value, 
and  discriminate  in  charges  for  carrying  different  classes 
or  kinds,  is  not  only  universally  recognized,  but  plainly 
authorized  by  section  215."  However,  the  plan  of  the  car- 
rier for  fixing  and  maintaining  its  coal  rates  as  developed 
in  these  cases  looks  to  a  discrimination  in  rates  growing 
out  of  its  peculiar  business  relations  to  and  connection 
with  the  manufacturer  as  such,  and  we  therefore  pass 
to  a  consideration  of  the  reasons  for  such  discrimination 
already  briefly  set  out  above.  It  is  eertainly  true,  as 
contended  by  appellant,  that  from  and  by  reason  of  the 
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transportation  of  the  manufacturer's  coal^  and  as  a  neces- 
sary consequence,  there  are  products  manufactured,  which,  ^ 
coming  again  to  the  carrier,  secure  additional  business  for 
the  road.  It  is  known  in  advance,  and  without  the  form 
of  an  agreement,  that  these  results  will  follow  such  ship- 
ments of  coal  to  the  manufacturer,  and  that  a  return 
trip,  so  to  speak,  will  be  se<;ured  over  the  carrier's  road. 
Looking  at  the  transaction  as  a  whole,  te  there  any  differ- 
ence in  principle  between  it,  and  the  ordinary  transaction 
of  a  sale  by  a  carrier  of  a*  return  ticket  to  a  passenger  at 
a  reduced  rate?  The  steam  coal  starts  from  the  mines 
to  the  manufacturer  in  one  form,  and  the  use  to  which  it 
is  pat  creates  other  commodities,  which  the  carrier  picks 
up  as  a  result  of  the  shipment  in  the  first  instance.  Know- 
ing all  this  in  advance,  the  carrier,  on  business  principles, 
encourages  tbe  first  shipment,  and  advertises  and  arranges 
its  rates  accordingly.  The  case  of  Hoover  v.  Railroad  (Pa. 
Sup.)  27  Atl.  282,  is  precisely  in  point.  The  court,  in  an 
elaborate  opinion,  said  among  other  things:  "The  plain- 
tiffs were  dealers  in  coal  merely,  while  the  nail  company 
was  a  manufacturer  of  fabrics,  and  itself  consumed  the 
coal  it  re.ceived.  They  were,  therefore,  not  competitors 
in  the  same  business;  and  a  lower  rate  to  the  manufacturer 
would  not,  under  the  contract,  affect  the  business  of  the 
plaintiffs  injuriously.  .  .  .  The  business  of  the  plain- 
tiffs paid  but  one  freight  to  the  defendant,  while  the  busi- 
ness of  the  nail  company  paid  not  only  the  freight,  to 
wit,  for  hauling  the  coal  to  the  nail  works,  but  also,  in  ad- 
dition to  that,  another  and  entirely  independent  freight 
to  the  defendant  on  all  the  products  manufactured  by  the 
nail  company.  .  .  .  The  authorities  are  very  clear  and 
strong  that,  where  an  additional  freight  is  obtained  by 
means  of  the  lower  charge,  the  discrimination  is  justified 
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both  at  common  law  and  the  statutes.  .  .  .  That  a 
railroad  company  may  lawfully  secfure  to  itself  so  import- 
ant an  addition  to  its  business  by  making  a  lower  charge  to 
one  customer  than  to  others  is  fully  established  by  the 
authorities,  as  we  shall  presently  see."  And  the  court, 
proceeded  to  review  the  authorities  fully,  and  sustained 
the  discriminating  rate  in  favor  of  the  manufacturer.  In 
Interstate  Commerce  Comi«sion  v.  Baltimore  &  O.  R.  Co., 
145  U.  8.  276,  12  Sup.  Ct.  848,  36  L,  Ed.  703,  the  supreme 
court  had  under  consideration  the  legality  of  sale  of  party 
ticket  rates  at  a  reduced  fare,  and  held  their  issual  not 
to  be  an  unjust  discrimination,  or  an  undue  or  unreason- 
able preference  or  advantage.  In  the  course  of  that  opin- 
ion, Mr.  Justice  Brewer,  for  the  court,  said:  "It  is  not 
all  discrimination  or  preferences  that  fall  within  the  in- 
hibition of  the  statute  [interstate  commerce  act];  only 
such  as  are  unjust  or  unreasonable.  For  instance,  it 
would  be  obviously  unjust  to  charge  A.  a  greater  sum  than 
B.  for  a  single  trip  from  Washington  to  Pittsburg;  but 
if  A.  agrees  not  only  to  go,  but  to  return  by  the  same 
route,  it  is  no  injustice  to  B.  to  permit  him  to  do  so  for 
a  reduced  fare,  since  the  services  are  not  alike,  nor  the 
circumstances  and  conditions  substantially  similar,  as  re- 
quired by  section  2  to  make  an  unjust  discrimination.''  It 
is  said,  however,  that  there  are  certain  qualifying  words 
not  found  in  our  Constitution,  but  found  in  the  Pennsyl- 
vania Constitution  considered  in  Hoover  v.  Railroad  Co., 
8upra,  and  also  certain  qualifying  words  in  the  interstate 
commerce  act,  and  in  the  numerous  authorities  cited  in 
these  -caaes,  showing  that  the  services  of  the  carrier  were 
to  be  "like"  -services,  or  be  free  from  "unjust  discrimina* 
tioh,''  or  "undue  or  unreasonable  preference."  This  is  true. 
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For  example,  in  the  Pennsylvania  law  the  carrier  was 
prohibited  from  charging  any  person  for  the  transporta- 
tion of  property  a  greater  sum  than  it  charged  any  other 
person  "for  like  service  from  the  same  place,  upon  like 
conditions,  and  under  similar  circumstances."  This  is  the 
purport  of  every  law  on  the  subject  involved  to  which  our 
attention  has  been  called,  and  enactments  of  this  charac- 
ter are  found  in  perhaps  every  State  in  the  Union.  The 
purpose  of  all  these  are  the  same.  Our  own  statute  only 
prohibits  different  or  discriminating  charges  "for  a  like 
contemporaneous  service."  Our  Constitution  does  not  use 
these  particular  words,  but  uses  the  broader  and  more 
comprehensive  expression,  "upon  the  same  conditions." 
These  words  must  be  taken  as  descriptive  of  the  character 
of  service  the  carrier  performs  in  making  its  shipments, 
and  have  reference  to  the  conditions  which  affect  the 
freight  transported,  considered  in  its  relations  to  both 
shipper  and  carrier.  If  the  conditions  under  which  any 
given  shipments  are  made  are  not  the  same,  or  substan- 
tially the  same,  is  there  any  just  reason  why  the  charges 
therefor  must  be  or  should  be  the  same?  If,  for  example, 
the  cost  is  less  for  making  a  shipment  of  coal  to  A.  in  the 
month  of  July  than  it  is  in  making  one  to  B.  in  the  month 
of  August  in  any  given  year,  should  the  freight  charges 
on  the  two  shipments  be  the  same,  because  all  railways 
must  haul  freight  of  the  same  class  for  all  persons  from 
and  to  the  sam^  points  in  the  same  manner,  and  for  the 
same  charges,  and  for  the  same  method  of  payment? 
Nowhere  in  the  words  of  our  law  can  we  find  authority  for 
saying  that  shipments  of  freight  not  contemporaneously 
made,  or  made  at  a  different  cost,  are  not  embraced  in  the 
requirement  that  they  are  to  be  hauled  in  the  same  man- 
ner, and  for  the  same  charges,  and  for  the  same  meth- 
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od  of  payment,  except  in  the  qualif  jing  words,  ^*upon  the 
same  conditions."  Without  the«(e  words,  the  law  is  an  ar- 
bitrary and  rigid  rale,  and  unlike  any  of  the  numerous 
laws  in  any  of  the  States  of  the  Union  on  the  same  subject. 
Except  these  words  "upon  the  same  conditions*'  be  taken 
as  an  adjective  phrase  looking  to  or  indicating  the  condi- 
tions surrounding  the  shipment,  the  law  becomes  an  ar- 
bitrary, unyielding  enactment,  and  different  rates  could 
not  be  charged  for  freight  of  the  same  class  when  shipped 
in  car-load  lots  and  when  shipped  in  less  than  car-load 
lots, — a  thing  expressly  authorized  under  our  statutes. 
We  think  the  legislative  construction  of  the  Constitu- 
tion was  the  true  construction,  and  that  the  same  charges 
were  to  be  collected  for  services  in  transportation  when 
they  were  "like  and  contemporaneous  services,"  being  in 
such  case  performed  under  the  same  or  similar  "condi- 
tions." If,  in  the  bill  of  lading  for  the  coal  in  controversy, 
appellant  had  inserted  the  stipulation  that  the  coal  was 
carried  at  the  reduced  rate  upon  the  condition  that  it  was 
to  be  used  for  steam  purposes,  in  manufacturing,  then 
admittedly  this  coal  would  not  have  been  carried  on  the 
same  conditions  as  the  coal  hauled  for  domestic  purposes; 
yet  this  is  in  substance  what  appellant  did,  as  the  re- 
duced rate  was  not  allowed  until  written  evidence  to  this 
effect  was  given.  The  case  does  not,  therefore,  fall  within 
the  letter  of  the  section.  But,  although  the  case  is  not 
within  the  letter  of  the  Constitution,  the  question  remains, 
is  it  within  its  fair  purpose  and  spirit?  The  provision  is 
highly  penal,  and  it  is  a  familiar  rule  that  such  provisions 
are  not  to  be  exrtended  by  construction  to  cases  not  fairly 
within  their  purview;  for  otherwise  the  innocent  may  fall 
into  punishment.  The  common  law  required  common  car- 
riers to  serve  all  alike.     In  aid  of  this  rule  of  the  common 


Digitized  by 


Google 


644  KENTUCKY  REPORTS.        *"    [Vol,  108 

LouisTllle  &  Nasliville  R.  R.  Co.  v.  Commonwealth. 

law,  the  English  railway  and  canal  traffic  act  was  passed 
in  1854,  to  forbid  and  punish  discrimination.  This  was 
followed  by  the  interstate  commerce  act  by  the  United 
States,  and  similar  statutes  and  constitutional  provisions 
by  many  of  the  several  States.  The  thing  aimed  at  in 
all  these  statutes  i»  the  prevention  of  unjust  discrimina- 
tion. In  the  same  line  is  section  196  of  our  Constitution: 
"Transportation  of  freight  and  passengers  by  railroad, 
steamboat  or  other  common  carrier  shall  be  so  regulated 
by  general  law  as  to  prevent  unjuet  discrimination."  Also 
section  214:  "No  railway  .  .  .  company  shall  make 
any  exclusive  or  preferential  contract  or  arrangement 
.  .  .  for  the  conduct  of  any  business  as  a  common  car- 
rier:" Section  215  is  a  part  of  the  scheme  covered  by  sec- 
tions 196  and  214.  It  requires  all  railroads  to  transport 
in  the  same  manner,  for  the  same  charges,  and  for  the  same 
method  of  payment  of  freight  of  the  same  class  for  all 
persons  from  and  to  the  same  points  and  upon  the  same 
conditions.  The  purpose  was  to  secure  equality  between 
shippers,  and  prevent  injustice  or  unjust  discrimination. 
It  can  not  be  maintained  that  the  convention  contemplated 
that  there  should  be  no  discrimination,  for  it  was  notorious 
then  there  were  many  discriminations  not  regarded  as 
unlawful,  and  section  194  expressly  recognizes  that  such 
discriminations  as  are  not  unjust  may  be  made.  All  ship- 
pers of  coal  were  placed  on  equality  by  appellant,  and 
all  were  alike  allowed  to  ship  at  the  reduced  rate  coaL  for 
steam  purposes.  There  was  nothing  unreasonable  in  this, 
as  not  only  an  inferior  quality  of  coal  was  thus  used,  but 
without  it  manufacturers  in  the  interior  towns  in  the 
State  would  be  placed  in  hopeless  competition  with  those 
having  water  transportation,  and  the  operators  of  mines 
in  this  State  would  also  be  at  a  great  disadvantage,  for 
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their  competitors  in  the  adjoining  States  (in  some  cases 
very  neer  by)  could  get  the  reduced  rate  under  the  inter- 
state commerce  act.  It  can  not  be  believed  that  the  con- 
stitutional convention  intended  such  a  result,  or  that,  if 
they  had  contemplated  it,  they  would  have  expressed  their 
conclusions  in  such  terms  as  they  employed. 

It  is  still  further  suggested  that,  without  ignoring  the 
grammatical  construction  of  the  section,  and  by  regarding 
the  clauses  "of  the  same  class,"  "from  and  to  the  same 
points,"  and  "upon  the  same  conditions-^'  as  adjective 
phrases  qualifying  *the  noun  "freight,"  still  the  conditions 
meant  by  the  section  are  those  which  immediately  aud 
actually  pertain  and  attach  to  the  freight, — that  is  the 
physical  status  aud  surroundings;  and  subsequent  condi- 
tions, such  as  its  contemplated  use,  can  not  be  taken  into 
the  account.  This  is  clearly  a  more  reasonable  view  of 
the  section  than  the  one  which  requires  nothing  to  be  es- 
tablished to  fix  the  offender's  guilt  than  that  the  freight 
shell  be  of  the  same  class,  and  is  shipped  from  and  to  the 
same  points.  But  when  we  attempt  to  apply  it  as  a  fixed 
rule,  we  find  it  at  once  inadequate.  Thus,  obviously,  the 
material  conditions  immediately  attaching  to  any  ship- 
ment of  freight  are  those  of  quality  and  quantity.  As  the 
law  expressly  provides  as  to  the  quality  or  class,  we  need 
not  give  this  element  further  attention.  Two  consign- 
ments of  freight  are  tendered  the  carrier.  One  of  them 
is  for  the  hauling  of  1,000  bushels  of  coal  from  Pittsburg 
to  Lebanon;  the  other  is  for  the  hauling  of  10,000  bushels 
from  and  to  the  same  points.  Now,  if  the  quantity  of  the 
shipment  is  to  be  a  controlling  factor, — as  it  must  under 
this  construction, — then  the  carriei;  may  haul  for  the  large 
dealer  or  manufacturer  at  a  less  rate  than  for  the  small 
dealer  or  manufacturer,  and  this  is  an  evil  not  at  all  to 
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be  tolerated  under  any  construction.  The  larger  concern 
would  inevitably  crush  out  its  «m»aJler  competitors.  The 
advocates  of  this  latter  construction  therefore  must  deny 
its  application  for  the  reason  that  the  contemplated  use 
of  the  freight  by  competitors  in  business  is  a  proper  subr 
ject  of  inquiry,  and  may  he  taken  into  the  account  in  de- 
termining whether  the  same  conditions  attaeh  to  any  given 
shipments  of  freight.  And  this  is  all  that  is  done  under 
the  construction  we  adopt.  The  whole  transaction  is  scan- 
ned from  the  standpoint  of  the  purpose  of  the  law,  which 
is  to  prevent  unjust  discrimination  by 'the  carrier  in  deal- 
ing with  the  public.  If  the  conditions  of  the  shipments 
kre  n*ot  *'the  same,"  or  substantially  so,  if  the  services  are 
not  "alike,"  if  the  "preferences  are  undue"  or  ''unreason- 
able," if  the  "discrimination  is  unjust"  and  unfair,  the 
law  has  been  violated.  And,  in  determining  whether  these 
results  follow,  all  the  conditions  of  the  shipment  from  its 
beginning  to  its  ending  are  to  be  considered.  All 
these  expressions  in  the  various  statutes  on  the  sub- 
ject of  unjust  discrimination  mean  the  same  thing,  and  the 
authorities  determining  the  effect  of  the  various  statutes 
on  the  subject  involved  are  directly  in  point;  and  they,  as 
said  in  the  Hoover  case,  "are  very  clear  and  strong  that, 
when  there  is  an  additioniil  freight  obtained  by  means  of 
the  lower  charge,  the  discrimination  is  justified  both  at 
common  law  and  under  the  statutes."  It  can  not  be  sug 
gested  that  a  denial  to  the  carrier  of  the  right  to  make 
theise  rebates  to  the  manufacturer  will  in  the  slightest 
degree  even  tend  to  lower  the  rates  to  domestic  dealers. 
The  result  of  the  denial  oan  only  be  disastrous  to  the  man- 
ufacturers, particularly  within  the  interior  of  the  State, 
where  cheap  coal  can  not  be  obtained  over  water  courses. 
Or,  if  they  are  saved,  it  will  be  at  the  expense  of  the  Ken- 
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tucky  mines,  because  all  steam  coals  will  be  furnished  at 
the  cheap  rate  from  outside  the  State  under  the  inter- 
state commerce  act.  It  is  true  that  it  is  not  the  business 
of  a  common  carrier  to  build  up  this  or  that  enterprise, 
and  it  can  give  no  rebate  to  a  manufacturer  over  a  dealer 
merely  because  the  use  of  the  coal  by  the  former  may 
incidentally  build  up  the  manufacturing  interests  of  the 
State.  But  the  liscrimination  is  allowable  because  it  is 
not  an  unjust  or  unreasonable  discrimination  to  give  the 
rebate  when  two  freight  charges  are  secured  instead  of 
one  only,  provided  always  those  in  the  same  business  are 
treated  alike,  and  provided  the  discrimination  is  not  hurt- 
ful to,  and  does  not  affect,  others  who  deal  in  or  use  ooak. 
The  Goodridge  Case,  149  U.  S.  680,  13  Sup  Ct.  970,  37  L. 
Ed.  986,  was  where  there  was  an  undisputed  secret  dis- 
crimination made  by  the  carrier  between  two  competing 
"ooal  merchants,"  and,  the  services  for  each  being  tht^ 
same,  the  rebate  to  one  of  them  was  held  to  be  an  unjust 
discrimination.  While  certain  language  of  that  case  is  to 
the  effect  that  the  carrier  shall  "put  all  its  patrons  upon 
an  absolute  equality,"  this  could  only  mean  they  were  to 
be  so  put  when  the  charges  were  "for  a  like  service  from 
the  same  place,  or  upon  like  conditions,  and  under  similar 
circumstances";  such  being  the  very  terms  of  the  statute 
the  court  was  considering.  Upon  the  conceded  facts  and 
other  facts  established  by  the  proof,  we  think  there  has 
been  no  violation  of  the  law  as  we  interpret  it,  and  the 
judgment  in  each  case  is  reversed,  and  cause  remanded 
for  proceedings  in  conformity  with  this  opinion. 

JUDGE  PAYNTER'S  dissenting  opinion. 

The  right  of  eminent  domain  enables  a  railroad  to  take 
private  property  for  public  use.    It  performs  a  govern- 
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mental  function  in  providing  a  highway  for  travel  and  for 
the  transportation  of  freight.  Except  private  persons  for 
profit  undertake  the  performance  of  these  governmental 
functions,  wise  statesmanship,  would  recognize  the  neces- 
sity, and  provide  the  means  for  the  carrying  of  passengers 
and  the  transportation  of  the  world  products.  Wisdom 
counsels  and  justice  demands  the  control  within  reasonal)le 
limits  of  the  actions  and  conduct  of  citizens,  and  that  the 
burdens  which  each  shall  bear  shall  be  reasonable  and 
equally  distributed.  Where  a  corporation  secures  the  right 
to  and  performs  governmental  functions,  there  is  an  im- 
plied reservation  in  every  such  grant  of  the  power  to 
exercise  reasonable  control  of  its  affairs  to  the  end  that 
the  public  interest  may  be  served,  and  that 
persons  who  use  it  may  be  forced  only  to 
pay  reasonable  compensation  for  the  service  performed 
for  them,  and  that  the  carrier  may  not  be  permitted  to 
discriminate  against  any  person  entitled  to  enjoy  its  use. 
To  accomplish  this  much-desired  result,  the  people  have 
been  concerned  to  have  constitutional  provisions  adopted 
and  statutes  enacted  until  nearly  if  not  every  State  in  the 
Union  has  laws,  organic  and  statutory,  for  the  regulation 
of  common  carriers.  These  laws  have  been  enacted  be- 
cause it  is  dangerous  to  have  a  great  unrestrained  power 
in  any  government.  It  must  be  cheeked;  it  must  be  con- 
trolled; else  the  public  welfare  is  threatened.  The  people 
are  deeply  interested  in  the  maintenance  of  the  great  high- 
ways of  travel  in  this  country,  and  a  just  sense  of  right 
should  make  them  desire  to  see  that  those  who  have  in- 
vested their  capital  in  them  have  fair  treatment  and  receive 
proper  reward  for  the  capital  invested.  They  should  not, 
in  an  effort  to  restrain  these  public  agencies,  be  guilty  of 
the  spoliation  of  their  property.    The  regulations  which 
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they  impose  should  be  just  and  reasonable.  While  this 
is  true,  they  should  never  grow  weary  of  watching  in  an 
eflfort  to  properly  restrain  agencies  performing  govern- 
mental functions.  Those  who  control  the  aggregated 
wealth  invested  in  them  sometimes  grow  insolent  and  ar- 
rogant, forgetting  they  owe  any  duty  to  the  public,  and 
deny  the  right  of  the  people  to  have  enacted  aud  enforced 
reasonable  laws  for  their  regulation.  While  the  courts 
should  stand  between  regulations  to  enforce  which  would 
be  spoliation  of  the  property  of  the  public  agency,  yet 
they  should  stand  between  the  Constitution  and  those  who 
would  destroy  some  of  its  provisions.  Although  a  court 
may  not  agree  with  the  policy  which  induced  the  enact- 
ment of  a  constitutional  provision,  it  can  never  justify  it- 
self in  the  destruction  of  that  provision  of  the  Constitution 
in  the  method  of  its  interpretation.  It  is  the  power— the 
people — which  created  the  Constitution  that  should  change 
its  provisions,  not  the  judiciary.  That  body,  above  all 
others,  should  sustain  tand  enforce  it.  In  the  Lake  Front 
Cases,  146  U.  S.  387,  13  »up.  Ct.  110,  36  L.  Ed.  1018,  Mr. 
Justice  Field  said:  "The  trust  devolving  upon  the  State 
for  the  public,  and  which  can  only  be  discharged  by  the 
management  and  control  of  property  in  which  the  public 
has  an  interest,  can  not  be  relinquished  by  a  transfer  of 
the  property.  .  .  .  The  State  can  no  more  abdicate  this 
trust  over  property  in  which  the  whole  people  are  interest- 
ed than  it  can  abdicate  its  power  in  the  administration 
of  government  and  the  preservation  of  the  peace.  In  the 
administration  of  government  the  use  of  such  powers  may, 
for  a  limited  period,  be  d:elegated  to  a  municipality  or 
other  body,  but  there  alwayfS  remains  with  the  State  the 
right  to  revoke  those  powers,  and  exercise  them  in  a  more 
direct  manner,  and  one  more  conformable  to  its  wishes.*' 
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In  Railroad  Co.  v.  Smith,  128  U.  S.  174,  9  Sup.  Ct.  47,  32 
L.  Ed.  377,  Chief  Justice  Waite  said:  "Where  property 
is  thus  affected  [with  a  public  use],  the  business  in  which 
it  is  used  is  subject  to  legislative  control.  So  long  as  use 
continues,  the  power  of  regulation  remains;  and  the  regu- 
lation may  extend,  not  merely  to  provisions  for  the  se- 
curity of  passengers  and  freight  against  accidents,  and 
for  the  convenience  of  the  public,  but  also  to  prevent  ex- 
tortion by  unreasonable  chaiiges,  and  favoritism  by  un 
just  discrimination.  This  is  not  a  new  doctrine,  but  old 
doctrine,  always  asserted  whenever  property  or  business 
is,  by  reasonof  special  privileges  received  from  the  govern- 
ment, the  better  to  secure  the  purpose  to  which  the  prop- 
erty is  dedicated  or  devoted,  affected  with  a  public  use.** 
The  constitutional  convention,  -being  impressed  with  the 
idea  that  a  common  carrier  should  charge  one  person  or 
company  the  same  as  another  person  or  company  for  like 
service,  adopted  as  part  of  the  Constitution  a  provision 
against  any  discrimination  in  rendering  like  services  for 
any  person,  corporation,  or  company.  The  Constitution 
does  not  provide  for  or  authorize  just  discrimination  or 
reasonable  discrimination.  The  convention  regarded  that 
any  discrimination  was  unjust  and  unreasonable,  hence  it 
intended  that  neither  the  courts  nor  the  railroad  commis- 
sion should  be  called  upon  to  determine  whether  the  dis- 
crimination was  unjust  or  unreasonable,  therefore  it  used 
simple  and  unambiguous  terms  in  prohibiting  any  discrimi- 
nation in  receiving,  handling  and  transx>orting  freight. 

The  sections  of  the  Constitution  bearing  upon  the  ques- 
tion here  involved  read  as  follows: 

(214)  *T^o  railway,  transfer,  belt  line  or  railway  bridge 
company  shall  make  any  exclusive  or  preferential  contract 
or  arrangement  with  any  individual,  association,  or  cor- 
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poration,  for  the  receipt,  tranefer,  delivery,  transportation, 
handling,  care  or  custody  of  any  freight,  or  for  the  con- 
duct of  any  business  as  a  common  carrier." 

(215)  "All  railway,  transfer,  belt  lines  or  railway  bridge 
companies  shall  receive^  load,  unload,  transport,  haul,  de» 
liver  and  handle  freight  of  the  same  class  for  all  persons, 
associations  br  corporations  from  and  to  the  same  points 
and  upon  the  same  conditions,  in  the  same  manner/  and 
for  the  same  charges,  and  for  the  ame  method  of  pay 
ment." 

The  indictments  are  under  section  215.  That  section 
recognizes  that  it  is  proper  that  freight  should  be  classified, 
and  the  charges  for  carrying  it  fixed  on  such  classification* 
The  offense  charged  is  not  that  there  was  not  a  proper 
classification,  but  that  the  carrier  placed  all  coal  in  one 
class,  and  then  gave  a  rebate  to  those  who  used  it  for  a 
particular  purpose.  The  carrier,  by  its  tariff  sheet,  in- 
formed the  people  of  Lebanon  that  it  would  discriminate 
in  the  charges  for  the  shipment  of  coal  against  all  who 
did  not  use  it  for  steam  purposes.  It  is  not  a  question  of 
the  classification  of  coals,  but  of  shippers.  The  character 
and  quality  of  coal  can  enter  into  the  question  of  its 
classification,  but  the  uses  t6  which  one  shipper  may  put 
it  can  never  take  it  from  its  class  for  the  purpose  of  mak 
ing  a  difference  in  the  rate  of  transportation.  Section 
215  is  a  command  to  all  railways  to  receive,  load,  unload, 
transport,  haul,  deliver,  and  handle  freight  of  the  same 
class  for  all  persons,  etc.,  from  and  to  the  same  points, 
and  upon  the  same  conditions,  in  the  same  manner,  and 
for  the  same  charges  and  for  the  same  method  of  pay 
ment.  They  are  not  only  required  to  carry  it  in  the  same 
manner,  and  for  the  same  charges,  but  the  framers  of  the 
Constitution  did  not  intend  that  one  shipper  of  freight 
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of  a  certain  class  should  even  have  anj  preference  over 
another  shipper  of  the  same  class  of  freight  in  the  pay- 
ment of  the  charges.  While  the  word  used  in  the  section 
commanding  the  reception  and  transportation  of  the 
freight  may  be  broad  enough  to  cover  every  act  connect* 
ed  with  its  shipment,  yet  so  anxious  were  those  who 
framed  the  Constitution  to  prevent  discriminations  that 
they  added  that  freight  of  the  same  class  should  be  car- 
ried for  all  persons,  etc.,  "upon  the  same  conditions,  in 
the  same  manner."  They  endeavored  to  use  every  word 
possible  to  prohibit  discriminations  between  shippers  of 
the  same  class  of  freight  from  and  to  the  same  points. 
Both  carrier  and  shipper  are  protected  by  the  clause  tn 
the  effect  that  it  shall  be  shipped  *;in  the  same  manner;'* 
that  is  to  say,  that  it  shall  be  shipped  in  the  usual  bulk, 
in  the  same  kind  of  cars,  etc.,  and  in  the  usual  way.  The 
phrase  ''upon  the  same  conditions"  was  not  inserted  for 
the  benefit  of  the  carrier,  but  for  the  protection  of  the 
shipper.  It  was  used  to  prevent  any  kind  of  discrimina. 
tion  resulting  from  any  restriction,  regulation,  act  or  man- 
ner of  receiving  and  handling  or  transporting  freight. 
It  was  intended  to  comprehend  every  act  or  reg^lation  not 
embraced  in  the  specific  terms  used  in  the  section.  It  has 
no  reference  to  the  business  which  the  shipper  may  be 
conducting,  his  financial  condition,  the  subsequent  ship- 
ment of  other  products  over  the  line  of  the  carrier,  or  the 
profit  which  the  carrier  may  derive  therefrom.  The  word 
"conditions"  does  not  qualify  any  other  word  or  sentence 
in  the  section.  It  does  not  make  conditional  the  imposi- 
tion of  the  same  charges  when  the  same  class  of  freight 
is  shipped  from  and  to  the  same  points;  neither  does  it 
provide  for  exceptional  cases  in  the  matter  of  charges, 
etc.      It  is  used  in  the  sense  of  stipulations,  arrangements. 
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The  word  does  not  have  reference  to  the  carrier  and  ship- 
per in  a  ^;)osine8S  or  personal  sense,  but  to  the  contract 
or  terms  of  shipment,  whether  they  be  expressed  or  im. 
plied.  In  order  to  justify  the  interpretation  given  the 
word,  the  court  has  transposed  the  words  of  the  section, 
lilthough  grammatically  constructed,  and  has  interpolated 
ii^to  it  the  word  ^'unjust."  The  section,  as  transposed, 
is  not  susceptible  of  the  construction  given  it  by  the  court. 
Jt  is  admitted  by  the  court  that  the  words  "unjust  dis- 
crimination and  undue  or  unreasonable  preference"  are 
not  found  in  our  Constitution,  but  it  craims  the  Constitu- 
tion uses  the  broader  and  more  comprehensive  expres- 
sion "upon  the  same  conditions."  We  have  endeavored 
to  show  that  the  use  to  which  the  transported  product 
is  applied  is  not  a  condition  or  element  to  be  considered. 
To  illustrate  the  meaning  of  the  court,  it  furnishes  an  ex- 
ample of  the  shipment  of  coal  in  the  month  of  July  and 
in  the  month  of  December.  Of  course,  it  does  not  tollow, 
because  the  carrier  charged  a  certain  price  in  July  to  A, 
that  B  IS  entitled  in  December  to  have  the  same  thing 
shipped  for  the  same  charges.  But,  if  the  carrier  ships 
a  car  load  of  coal  in  July  for  A.  and  a  car  load  for  B.  of 
the  same  clas»,  from  and  to  the  same  point,  linder  the 
tariff  rates  then  prevailing,  the  charge  must  be  exactly  the 
same.  So,  in  December,  when  the  shipments  of  the  same 
class  of  freight  are  made  from  and  to  the  same  points, 
all  persons  are  entitled  to  have  it  done  for  the  same  charge, 
as  fixed  by  the  tariff  rates  then  prevailing.  The  illustra- 
tion of  the  court  is  an  unfortunate  one  if  it  was  intended 
to  support  the  construction  which  it  has  given  to  the  sec- 
tion. 

The  court  is  again  unfortunate  in  its  effort  to  illustrate 
the  correctness  of  its  position  when  it  quotes  from  Inter- 


Digitized  by 


Google 


654  KENTUCKY  REPOKTS.  [Vol.  108 

Louisville  &  Nashville  R.  R.  Co.  v.  CommonwealUi. 

state  Commerce  Commission  v.  Baltimore  &  O.  R.  Co., 
145  U.  8.,  263  12  Sup.  Ct.,  844,  36  L.  Ed.,  699,  where  the 
court  said:  "It  is  not  all  discriminations  or  preferences 
that  fall  within  the  inhibition  of  the  statute  (interstate 
commerce  act);  only  such  as  are  unjust  or  unreasonable. 
For  instance,  it  would  be  obviously  unjust  to  charge  A.  a 
greater  sum  than  B.  for  a  single  trip  from  Washington  to 
Pittsburg;  but,  if  A.  agrees  not  only  to  go,  but  to  return 
by  the  same  route,  it  is  no  injustice  to  B.  to  permit  him 
to  do  so  for  a  reduced  fare,  since  the  services  are  not  alike, 
nor  the  circumstances  and  conditions  substantially  similar, 
as  required  by  section  2  to  make  an  unjust  discrimination." 
Of  course,  the  services  there  performed  are  not  alike.  In- 
stead of  selling  a  ticket  from  one  place  to  another,  one  was 
supposed  to  be  sold  to  a  given  point  and  return.  If  it  had 
been  a  discrimination,  as  the  interstate  commerce  art 
recognized  just  discrimination,  the  court  would  have  heTd 
that  the  selling  of  such  -a  round-trip  ticket  was  not  unjust 
discrimination.  The  court,  however,  did  say  it  would  have 
been  obviously  unjust  to  charge  A.  a  greater  sum  than  B. 
for  a  single  trip  from  Washington  to  Pittsburg.  That  is 
the  offense  charged  in  this  case.  It  was  the  discrimination 
in  the  charges  for  the  transportation  of  the  same  class  of 
freight  from  one  point  to  another.  Suppose  B.  had  not 
bought  a  round-trip  ticket  from  Washington  to  littsburg, 
but  bought  a  trip  ticket  from  ^Vashington  to  Pittsburg, 
and,  under  the  rule  of  the  company,  if  his  purpose  in  going 
to  Pittsburg  was  to  buy  goods,  and  ship  them  to  Wash- 
ington over  the  carrier's  line,  it  would  pve  him  a  rebate 
on  the  charge  of  transportation  from  Washington  to  Pitts- 
burg,  can  anybody  believe  for  a  moment  that  the  court  in 
that  case  would  have  given  an  opinion  that  that  was  not  an 
unjust  discrimination?     If  the  Lebanon  millers  are  enti- 
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tied  to  have  a  rebate  upon  the  coal  they  ship  over  ap- 
pellant's line,  used  for  steam  purposes,  because  the  car- 
rier carries  wheat  to  the  mill  and  flour  from  it,  then  a 
discrimination  is  made  by  reason  of  the  volume  of  business 
which  the  owners  of  the  mill  furnish  the  carrier.  Every 
other  element  is  ignored  in  fixing  rates,  and  discrimination 
becomes  the  rule,  not  the  exception  to  it.  It  is  a  discrimi- 
nation against  every  person  who  uses  coal  in  the  city  of 
Lebanon.  If  the  volume  of  business  which  a  shipper  fur- 
nishes the  road  will  justify  a  carrier  in  giving  him.  a  less 
rate  than  other  shippers  receive  for  like  service,  then  it 
follows  that  the  freight  rates  are  not  to  be  fixed  accord- 
ing to  the  mandates  of  the  Constitution,  but  according  to 
the  volume  of  business  that  is  carried  on  by  a  shipper 
over  the  line  of  the  carrier.  It  logically  follows  that.  If 
ihere  is  a  flour  mill  in  Lebanon  which  manufa^rtures  only 
half  so  much  as  the  mill  in  question,  and  only  supplies  half 
of  the  amounc  of  business  for  the  carrier,  it  would  be  au- 
thorized to  fix  the  freight  rates  according  to  the  volume 
of  business  each  should  furnish  it.  If  one  man  should  be 
engaged  in  the  retail  dry  goods  business  in  Lebanon,  and 
another  should  be  engaged  in  the  retail  and 
wholesale  dry  goods  business  there,  then,  because 
the  wholesale  man  might  i^eship  some  of  the  goods 
received  by  him  over  the  line  of  the  appellant, 
it  could  give  him  a  less  rate  on  the  goods  shipped 
by  him  than  those  shipi>ed  by  the  retail  man. 
Again,  suppose  two  gentlemen  were  engaged  in  that  city 
in  the  grocery  -business,  both  of  whom  purchased  their 
goods  in  Louisville,  and  from  that  point  shipped  them  to 
Lebanon.  One  sold  his  goods  for  cash,  and,  of  course, 
would  have  nothing  to  ship  over  the  line  of  th^  appellant 
which  he  had  taken  in  exchange  for  his  goods;  but  the 
other  grocery  man  exchanged  all  his  goods  for  butter, 
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^ggs,  poultry,  and  farm  products,  and  found  a  market  for 
them  elsewhere,  and  to  reach  it,  it  was  necessary  to  ship 
them  over  the  line  of  the  appellant.  If  the  reasoning  of 
the  court  be  sound,  then  the  carrier  would  be  justified, 
owing  to  the  difference  in  the  method  which  these  two 
grocery  men  employed  in  conducting  their  business,  and 
the  profits  ^which  the  appellant  derived  from  the  grocery 
nmn  who  exchanged  his  goods  for  other  products,  in  charg- 
ing the  trading  grocery  man  less  for  the  transportation  of 
his  groceries  to  Lebanon  than  the  one  who  sold  for  cash. 
Suppose,  again,  two  men  were  engaged  in  the  milling  busi- 
ness at  Frankfort,  Ky.,  and  the  appellant  transported  the 
coal  and  wheat  used  by  each  of  them  from  the  same  point, 
and  that  one  of  them  shipped  the  products  of  his  mill  to 
market  over  the  lin^  of  the  appellant  and  the  other  ship- 
ped the  product  of  his  mill  by  the  Kentucky  river;  if  the 
business  which  the  appellant  would  receive  from  the  manu- 
facturers of  flour  in  the  transportation  of  freight  for  them 
is  to  enter  into  the  question  of  fixing  the  charges  for  the 
transportation  of  the  coal  necessary  to  operate  their  mills, 
the  appellant  would  be  justified  in  charging  a  less  rate  on 
the  coal  transported  for  the  one  who  shipped  the  products 
x>t  his  mill  over  its  line,  although  the  coal  may  have  been 
shipped  from  the  same  point,  and  at  the  same  time. 

It  is  said  that  it  is  not  injurious  to  domestic  consumers 
of  coal  in  Lebanon  that  those  who  use  it  for  steam  par- 
poses  pay  a  less  freight  rate  for  its  transportation.  That 
is  no  reason  for  giving  an  interpretation  to  the  Constitu- 
tion which  does  violence  to  it's  language  and  purpose.  It 
is  true,  one  of  the  evils  intended  to  be  remedied  was  to  pre- 
vent discrimination  by  carriers  which  would  foster  one  and 
injure  or  destroy  another  business  along  this  line.  There, 
however,    was    another    great    and    weighty    considera- 
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tion  with  the  constitutional  convention,  and  that 
was  that  a  carrier  should  be  required  to  treat  each 
citizen  with  equal  fairness  and  consideration.  It  thought  it 
was  only  reasonable  that  a  carrier  should  carry  the  same 
quantity  of  the  same  class  of  freight  from  and  to  the  same 
points  for  all  persons  for  the  same  charge.  It  therefore 
enacted  the  provision  of  the  Constitution  in  question.  To 
show  that  was  the  purpose  of  the  convention,  section  214 
prohibits  a  railroad  company  from  even  making  any  ex- 
clusive or  preferential  contract  with  any  individual,  asso- 
ciation, or  corporation  for  the  receipt,  transfer,  delivery, 
transportation,  handling,  care,  or  custody  of  any  freight, 
or  for  the  conduct  of  any  business  as  a  common  carrier. 
Bo  the  two  sections,  taken  toge^ther,  not  only  prohibit  any 
discrimination,  but  prohibit  the  making  of  any  contract 
of  arrangement  that  would  have  that  effect.  The  court 
cites  but  one  case  (Hoover  v.  Railroad  Co.  [Pa.  Sup.],  27 
Atl.,  282)  which  enunciates  the  doctrine  that  a  railroad 
company  may  give  to  a  manufacturer  preferential  rights 
in  the  transportation  of  his  fuel  because  it  derives  a  profit 
from  the  transportation  of  his  manufactured  products 
over  its  line.  The  court  was  construing  a  statute  contain- 
ing language  materially  different  from  the  provisions  of 
our  Constitution.  The  statute  in  that  case  prohibited  the 
carrier  from  making  "any  undue  or  unreasonable  discrim- 
ination." That  language  implies  that  a  discrimination  can 
be  made  so  long  as  it  is  not  undue  and  unreasonable,  while 
our  Constitution  does  not  recognize  any  discrimination 
as  being  reasonable  or  just.  The  court  in  Interstate  Com- 
merce Commission  v.  Baltimore  &  O.  R.  Co.  had  under  con- 
sideration certain  provisions  of  the  interstate  commerce 
act.    The  language  of  that  act  with  reference  to  discrimi- 
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nations  differs  widely  from  the  provisions-  of  our  Consti- 
tution. Under  sections  2  and  3  of  that  act;  as  adjudged  in 
that  case,  the  unlawfulness  denied  by  sections  1  and  3  was 
"unjust  discrimination,"  or  "an  undue  and  unreasonable 
preference  or  advantage."  The  court  held  that  under  those 
sections  the  possibility  of  just  discriminations  and  reason- 
able  preferences  were  recognized.  The  supreme  court  of 
the  United  States  in  Railway  Co.  v.  Goodmdge,  149  U.  S., 
680,  (13  Sup.  Ct.,  970),  (37  L.  Ed.,  986),  had  under  considera- 
tion section  6,  art.  15,  Const.  Colo.,  which  reads  as  fol- 
lows: "All  individuals,  associations,  and  corporations  shall 
have  eqnal  rights  to  have  persons  and  property  trans- 
ported over  any  railroad  in  this  State,  and  no.  undue  or  un- 
rea<sonable  discrimination  shall  be  made  in  charges  or  in 
facilities  for  transportation  of  freight  or  passengers  within 
the  State,  and  no  railroad  company,  nor  any  lessee,  man- 
ager, or  employe  thereof,  shall  give  any  preference  to  in- 
dividuals, associations,  or  corporations  in  furnishing  cars 
or  motive  power."  And  also  section  7,  p.  309,  Sess.  Laws 
Oolo.  1885,  which  reads  as  follows:  "(Unjust  discrimina- 
tion.) No  railroad  corporation  shall,  without  the  written 
approval  of  said  commissioner,  charge,  demand,  or  receive 
from  any  person,  company  or  corporation  for  the  transpor- 
tation of  persons  or  property,  or  for  any  other  service,  a 
greater  sum  than  it  shall,  while  operating  under  the  classi- 
fication and  schedule  then  in  force,  demand  or  receive  from 
any  other  person,  company  or  corporation  for  a  like  ser- 
vice from  the  same  place,  or  upon  like  conditions  and  under 
similar  circumstances,  and  all  concessions  of  rates,  draw- 
backs, and  contracts  for  special  rates  shall  be  open  to,  and 
allowed  all  persons,  companies  and  corporations  alike,  at 
the  same  rate  per  ton  per  mile,  upon  like  conditions  and 
under  similar  circumstances,  except  in  special  cases  de- 
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signed  to  promote  the  development  of  the  resources  of 
this  State,  when  the  approval  of  said  commissioner  shall 
be  obtained  in  writing,"  etc.  While  the  constitutional  pro- 
vision there  in  question  prohibited  undue  and  unreasonable 
discrimination,  this  language  recognized  the  possibility  of 
discriminations  that  would  not  be  undue  or  unreasonable. 
Under  the  statute  made  pursuant  to  the  provisions  of  the 
Constitution  any  person  aggrieved  by  a  person,  company, 
or  corporation  who  violated  the  constitutional  provision 
and  the  statute  was  entitled  to  recover  three  times  the 
anvount  of  the  actual  damages  sustained  or  overcharges 
jmid.  The  injured  parties  sought  to  recover  under  that 
statute.  The  company  had  charged  one  shipper  for  freight 
on  coal  over  and  above  what  it  charged  another  for  the 
like  service.  The  court  held  that  this  could  not  be  done^ 
and  adjudg'ed  that  the  plaintiff  was  entitled  to  recover. 
The  conclusion  was  reached  that  such  discrimination  was 
undue  and  tinreasonable.  This  court,  under  a  constitution- 
al provision  isvhich  prohibits  any  discrimination,  holds  that 
to  charge  one  shipper  more  for  like  services  than  another 
is  not  unjust  discriminaton.  Under  the  opinion  of  the 
court,  if  two  consumers  of  coal  at  Lebanon  should  have 
exactly  the  same  quantity  of  coal  of  the  same  class  ship- 
ped from  the  same  point  in  Kentucky  over  appellant's  line 
to  Lebanon,  and  one  of  them  should  save  the  ashes  of  the 
coal,  and  ship  them  over  appellant's  line,  it  could  give  him 
a  rebate  on  the  coal  shipped  by  him  because  of  the  business 
given  it  in  the  transportation  of  his  ashes.  Besides,  it 
would  logically  follow  from  the  opinion  that  the  more  of 
other  freight  shipped  for  a  consumer  of  coal  the  greater 
the  rebate  the  carrier  would  be  authorized  to  give  on  the 
coal  shipment  without  being  guilty  of  unjust  discrimina- 
tion.   So  the  result  would  be  that  the  charges  for  the  ship- 
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ment  of  coal  would  never  depend  upon  the  kind  of  service 
rendered  in  its  transportation,  but  upon  the  volume  of 
other  business^  which  the  shipper  of  coal  might  furnish 
the  carrier.  If  the  court  was  correct  in  saying  the  phrase 
"and  upon  the  same  conditions^'.did  not  have  reference  to 
the  stipulations,  regulations,  arrangements,  and  mode  of 
shipment,  etc.,  then  by  the  most  unnatural,  unreasonable, 
and  arbitrary  method  the  court  gives  it  a  meaning  not 
warranted  by  the  letter  or  the  spirit  of  the  law,  for  it  jus- 
tifies a  discrimination,  not  upon  any  differen<;e  in  the  time 
of  shipment  of  the  coal,  or  the  quantity  shipped,  or  cir- 
cumstances or  conditions  affecting  the  shipment,  but  be- 
cause the  carrier  transports  products  other  th€ui  coal  for 
the  shipper.  So  anxious  was  the  court  to  interpolate  the 
words  '^unjust  discrimination"  in  section  215  that  it  quotes 
section  196,  which  contains  these  words,  the  court  adding 
that  section  215  is  part  of  the  scheme  covered  by  sections 
196  and  214.  Sections  214,  215,  216,  and  217  refer  to  rail- 
roads, transfer,  belt  lines,  and  railway  bridge  companies 
organized  under  the  laws  of  Kentucky,  etc.  These  sections 
in  plain  terms  designate  the  common  carriers  mentioned, 
and  seek  to  regulate  them  in  the  manner  therein  provided, 
and  they  appear  in  the  Constitution  under  a  heading  "Rail- 
roads  and  CJommerce."  While  it  used  the  words  "unjust 
discrimination,''  it  can  not  with  reason  be  contended  that 
section  196  was  intended  to  qualify  the  meaning  of  section 
215.  The  part  of  section  196  relied  upon  simply  declares 
that  the  Legislature  should  enact  laws  to  prevent  unjust 
discrimination  by  railroads,  steamboats,  or  other  common 
carriers.  Section  215  prohibits  any  discrimination,  and, 
of  course,  the  Legislature  could  only  enact  a  law  which 
would  prevent  any  discrimination  by  railroads.  It  was  not 
intended  to  confer  upon  the  Legislature  the  right  to  desig- 
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nate  what  might  W  unjust  discrimination^  as  section  216 
in  effect  declares  that  any  discrimination  is  unjust,  and 
that  every  person  is  entitled  to  have  the  same  class  of 
freight  shipped  at  the  same  price  that  any  other  person  or 
company  is  entitled  to  have  it  shipped  to  and  from  the 
same  points.  If  the  constitutional  convention  had  intend- 
ed to  leave  to  the  Legislature  the  right  to  determine  what 
should  constitute  unjust  discrimination,  then  it  was  folly 
for  the  constitutional  convention  to  have  inserted  section 
215.  It  needs  no  legislation  to  enforce  section  215,  as  de- 
cided by  this  court  in  Louisville  &  N.  R.  R.  Co.  v.  Com.,  (48 
S.  W.,  416).  Section  217  prescribes  the  penalty  for  viola- 
tion of  sections  213, 214,  and  215  in  express  terms,  and  this 
court  so  held.  It  is  absurd  to  say  that  section  196  has  any 
connection  with  section  215,  or  in  any  sense  bears  upon 
the  question  of  its  interpretation.  We  are  of  the  opinion 
that  any  statute  is  violative  of  section  215  of  the  Consti- 
tution which  authorizes  a  carrier  to  make  any  discrimi- 
nation in  the  matter  of  charging  for  the  carrying  of  freight 
of  a  certain  class  for  any  person,  company,  or  corporation 
from  and  to  the  same  points.  We  are  also  of  the  opinion 
that  the  grand  jurors  of  the  various  counties  of  the  State 
have  the  right,  independent  of  any  recommendation  of  the 
railroad  commission,  to  return  indictments  against  common 
carriers  for  the  violation  of  sections  213,  214,  215,  and  216 
of  the  Constitution.  The  constitutional  provisions  name 
the  penalties  which  the  carriers  incur  for  the  violation  of 
these  sections.  Legislation  is  not  needed  to  enforce  their 
provisions,  and  it  was  never  intended  by  the  framers  of 
the  Constitution  to  take  from  the  grand  jurors  of  the  sev- 
eral counties  of  the  State  the  right  to  inquire  into  and 
indict  persons  who  violate  the  provisions  of  the  Constitu- 
tion to  which  we  have  referred.    The  power  which  created. 
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the  Constitution  provided  this  court  as  an  instrumentality 
to  uphold  it.  Instead  of  doing  so  with  reference  to  sec- 
tion 215,  it  has,  as  we  believe,  practically  destroyed  it  by 
its  opinion  in  these  cases. 

Judges  White  and  Ouffy  conour. 


Case  89 — ^Action  fob  Injunction — June  8. 

Ferguson,  &c.,  v.  Covington  &  C.  El.  Eailroad 
&  Transfer  &  Bridge  Co. 

appeal  from  kenton  cibcuit  coubt. 
Judgment  fob  Defendant  and  Plaintiff  Appeals.    Affibmed. 

Raiukoads — Construction  in  Stbeet — Injunction — Limitation  or 
AcnoN — ^Acquiescence. 

Held:  1.  Where  a  railroad  was  constructed  in  a  street  under  legis- 
lative and  municipal  authority,  though  the  entire  width  of  the 
street  was  used  so  as  to  interfere  with  its  use  for  the  passage  of 
persons  or  vehicles,  the  right  of  an  abutting  property  owner  to 
enjoin  the  railroad  company  from  using  so  much  of  the  street 
as  may  be  necessary  for  the  passage  of  vehicles  accrued  when 
the  road  was  put  in  operation,  if  injunction  was  the  proper  rem- 
edy, the  right  was  barred  after  the  lapse  of  five  years  from 
that  time,  under  Kentucky  Statutes,  section  2516,  providing  that 
"any  action  for  trespass  on  real  or  personal  property,  .  .  . 
or  any  injury  to  the  rights  of  plaintiff,  not  arising  on  contract, 
shall  be  commenced  within  the  five  years  next  after  the  cause  of 
action  accrued." 

?.  The  statute  of  limitations  applies  to  all  actions,  whether  at  law 
or  in  equity. 

3.  Where  an  abutting  property  owner  has  for  a  considerable  num- 
ber of  years  acquiesced  in  the  existing  situation  and  operation 
of  railroad  tracks  in  a  street,  injunction  does  not  lie  in  hlB 
favor  to  compel  the  railroad  company  to  remove  or  to  cease  to 
4ise  any  of  its  tracks. 
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HARVEY  MEYERS  fob   Appkuants. 
SIMRALL  &  GALVIN  fob  Afpelij3ES. 

(No  briefs  in  record.) 
Opinion  of  the  ooxntT  by  JUDGE  DXJRBLLE3 — ^Affibmino. 

Appellants  brought  suit  alleging  that  they  were  the  own- 
ers of  a  lot  on  the  northwest  corner  of  Twelfth  and 
Washington  streets,  in  Covington,  fronting  190  feet  on 
the  west  side  of  Washington  street;  that  the  appell4e, 
jointly  and  with  others,  had  wrongfully,  and  without  ap- 
pellants' consent,  constructed,  maintained,  and  operated 
certain  railway  tracks  along  and  over  that  part  of  Wash- 
ington street  in  front  of  appellants'  property,  so  that  the 
entire  street  at  that  point  is  covered  with  tracks  used  by 
steam-railway  locomotives  and  cars,  to  the  exclusion  of 
all  other  traffic  thereon;  that  the  two  tracks  on  the  west- 
em  side  of  the  street  are  so  constructed,  maintained,  and 
operated  by  the  appellee  jointly  as  to  cover  and  occupy 
the  entire  western  half  of  the  street,  up  to  and  adjoining- 
the  sidewalk  on  that  side,  to  the  exclusion  of  all  vehicle- 
Ira  iJic  thereon,  so  that  the  ends  of  the  ties  on  that  side  are 
within  twelve  inches  of  the  sidewalk,  that  the  occupation 
of  the  street  and  the  western  half  thereof  is  a  purpresture, 
and  the  street  can  not  be  used  for  purposes  of  ingress  to 
or  egress  from  the  property,  or  used  for  ordinary  vehicle 
traftic,  by  appellants  or  the  public,  and  ordinary  vehicles 
can  not  approach  the  property  on  Washington  street;  that 
the  tracks  are  so  continuously  used  day  and  night  as  to 
make  it  impossible  and  unsafe  for  any  vehicle  or  other 
traffic  to  be  carried  on  over  the  street  in  front  of  the  prop* 
erty;  and  that  appellants  have  no  adequate  remedy  at  law 
for  redress  of  the  wrongs  and  injuries  complained  of.  The 
prayer  of  the  petition  is  for  a  perpetual  injunction  re^ 
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straining  appellee  from  using  all  the  street,  or  from  using 
and  occupying  so  much  of  it  by  railroad  tracks  as  may  be 
necessary  for  ordinary  vehicle  traffic  upon  and  over  it. 

The  answer,  as  ^mended,  is  a  traverse  of  practically  all 
the  averments  of  the  petition;  a  plea  of  the  five-year  stat- 
ute of  limitations,  averring  use  and  operation  of  the  tracks 
in  their  present  condition  and  situation  for  more  than  five 
years  before  the  bringing  of  the  suit;  an  averment  that 
Washington  street  at  that  point  had  never  been  graded, 
or  in  any  way  improved,  by  sidewalks  or  otherwise,  or  used 
by  the  public  or  individuals  as  a  street;  and  a  plea  that 
appellants  are  estopped  to  require  appellee  to  remove  the 
tracks,  averring  that  the  street  had  been  used  and  occupied 
by  railroad  tracks,  substantially  as  it  was  occupied  at  the 
time  of  the  bringing  of  the  suit  for  more  than  forty  years 
past;  that  they  had  been  reconstructed  at  great  expense 
upon  the  west  side  of  Washington  street,  in  the  same  man- 
ner and  position  which  they  occupied  at  the  time  of  the 
bringing  of  the  suit,  in  1888,  long  before  the  purchase  of 
the  lot  in  question  by  appellants,  with  the  full  knowledge 
and  acquiescence  of  appellants'  grantors,  and  that  appel- 
lants bouglit  the  lot  with  the  full  knowledge  of  the 
manner  in  which  the  tracks  were  laid,  maintained,  and  op- 
erated, and  of  the  manner  in  which  such  operation  affected 
the  property  purchased. 

By  their  reply,  appellants  deny  the  affirmative  allega- 
tions of  the  answer,  and  allege  that  the  appellee  bridge 
company  was  controlled  by  the  officers  of  the  Chesapeake 
&  Ohio  Railway  Company  as  part  of  the  system  of  that 
company,  and  that,  after  its  acquisition  by  the  railway 
con7pany,  the  bridge  company,  "fraudulently  claiming  and 
asserting  the  right  by  municipal  and  legislative  grant  to 
do  so,  began  to  extend  its  tracks,  and  so  surreptitiously 
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lay  and  construct  additional  tracks,  in  Washington  street," 
to  the  exclusion  of  all  other  use  or  occupation  thereof, 
and  that  appellants'  "grantors  believed  the  false  and 
fraudulent  representations  and  claims  of  defendants  that 
they  had  authority  to  lay  their  tracks  over  and  occupy 
the  entire  street." 

Upon  final  hearing,  the  then  circuit  judge  diamiissed  the 
petition,  and  -after  a  reargument  the  present  circuit  judge 
refused  to  disturb  that  judgment. 

It  may  be  observed  that  appellants'  claim  is  not  at  all 
based  iipon  lack  of  legislative  or  municipal  authority  to 
lay  and  operate  the  tracks  in  Washington  street.  The 
existence  of  such  right  is  not  put  in  issue  by  the  pleadings, 
is  practically  conceded  in  counsel's  brief,  and  such  evi- 
dence as  appears  on  the  subject  affirms  it,  and  was  brought 
out  by  appellants  on  cross-examination.  Appellants'  claim 
is  that  neither  the  Legislature  nor  the  municipality  could 
grant  the  use  of  a  street  to  a  railroad  company  so  as  to 
divert  it  from  the  purpose  of  its  dedication,  or  destroy 
the  right  of  ingress  and  egress  and  the  easement  of  access 
of  abutting  property  holders,  and  that  railroad  tracks  so 
constructed  and  operated,  and  not  occupying  the  street 
with  legislative  and  municipal  authority,  are  within  the 
rule  in  Railroad  Oo.  v.  Orr,  91  Ky.,  109,  (15  S.  W.,  8).  The 
case  has  here  been  prepared  and  argued  upon  the  theory 
that,  conceding  the  broadest  grant  possible  to  the 
appellee  company,  it  must  follow  that,  no  mat- 
ter what  the  conditions  of  the  grant,  there  was  an- 
nexed and  attached  to  it,  as  matter  of  law.  a  provision  that 
the  use  by  the  company  of  the  street  should  not  prevent 
its  use  for  the  passage  of  persons  or  vehicles,  and  there- 
fore that  the  use  in  the  manner  shown  in  this  case  was 
^'wrongful,"  and  not  within  the  doctrine  laid  down  in  the 
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Orr  Case.  In  support  of  this  contention,  counsel  relies 
on  Com.  V.  City  of  Frankfort,  92  Ky.,  153,  (17  S.  W.,  287); 
Pulton  V.  Transfer  Co.,  85  Kj.,  640,  (4  S.  W.,  332);  Railroad 
Co.  V.  Appelgate,  8  Dana,  289;  Crosby  v.  Railroad  Co.,  10 
Bush,  288;  Ruttle  v.  City  of  Covington  (Ky.)  10  S.  W.,  644; 
Kemper  v.  City  of  Louisville,  14  Bush,  91. 

It  is  also  urged  that  such  an  occupation  of  a  city  street 
by  railroad  tracks  as  appears  in  this  case  constitutes  a 
purpresture,  and  is  both  a  public  and  private  nuisance, 
which  equity^ will  enjoin  at  the  suit  of  abutting  property 
iolders,  in  so  far  as  rt  destroys  the  abutting  owners'  ease- 
ment  of  access,  and  that  time  will  not  prescribe  a  nui- 
sance, nor  limitation  bar  the  right  of  one  suffering  injury 
therefrom  to  enjoin  its  continuance.  It  appears  from  the 
preponderance  of  evidence  that  the  tracks  opposite  appel- 
lants' property  were  in  substantially  the  same  situation 
thirty  odd  years  ago,  but  that  the  use  by  the  railroads 
has  greatly  increased;  one  track  which  was  then  a  siding 
being  now  a  main  track,  and  the  business  of  the  companies 
using  them  having  grown  enormously.  It  is  stated  by  ap- 
pellee's superintendent — a  most  intelligent  witness — that 
on  an  average  about  1,000  cars  a  day  are  handled  between 
Covington  and  Cincinnati,  and  tl^at  there  are  about  seven 
regularly  scheduled  freight  trains  in,  and  seven  out,  of 
Covington  daily;  the  num^ber  varying  with  the  amount  of 
business.  It  appears,  also,  that  about  the  year  1888  the 
tracks  at  this  point  were  reconstructed,  and  were  then 
placed  in  almost  the  same  position  in  which  they  now  exist. 
It  seems  conceded  that  the  use  of  these  tracks  by  the  ap- 
pellee company,  and  the  other  companies  who  use  the  east- 
em  side  of  the  street,  is  such  as  practically  to  destroy  its 
use  for  vehicles.  That  the  street  has  never  been  graded 
or  improved,  or  the  grade  thereof  as  a  street  fixed,  or  side- 
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walks  made,  is  not  material  in  considering  the  questions 
which  we  think  must  control  the  decision  of  the  case. 
Nor  is  it  necessary  for  us  to  consider  or  determine  whether 
an  averment  that  appellee,  with  others,,  occupied  and  used 
the  entire  street,  with  evidence  showing  that  appellee  used 
and  occupied  only  the  western  half,  and  had  nothing  to  do 
with  the  eastern  half,  is  sufficient  to  entitle  appellants  to 
equitable  relief  as  against  a  purpresture. 

The  doctrine  announced  in  the  cases  relied  on  by  ap- 
pellants, and  much  of  the  doctrine  so  announced  went  be- 
yond the  requirements  of  the  cases  under  consideration, 
seems  to  us  to  have  been  modified,  or  at  least  restricted, 
in  its  application,  by  the  doctrine  announced  in  the  Orr 
Case.  That  case  has  been  very  recently  considered  in 
the  case  of  Klosterman  v.  Railway  Co.  (Ky.)  56  S.  W.,  820, 
and  the  announcement  made  that  the  court  adhered  to  that 
doctrine,  but  would  extend  it  no  further,  and  would  not 
apply  the  statute  of  limitations  to  a  case  where  the  oc- 
cupation of  the  street  had  been  without  legislative  or  mu- 
nicipal authority.  The  Orr  Case  was  an  action  for 
damages,  one  of  the  ingredients  of  the  damages 
being  the  "prevention  of  ingress  and  egress  to  and 
from  his  [plaintiff's]  property."  The  court  there  said: 
''A  railroad  must  be  regarded  as  a  permanent  structure, 
and,  when  its  construction  in  the  streets  of  a  town  or 
city  is  authorized  by  legislative  and  municipal  authority, 
it  can  not  be  said  to  be  a  nuisance,  when  operated  in 
a  careful  and  proper  manner.  All  damages  that  woulfl 
naturally  result  from  the  operation  of  the  road  can  be  as- 
certained and  determined  when  the  road  is  being  con- 
structed, or,  rather,  when  it  is  operated,  so  as  to  show  the 
damages  that  will  necessarily  result  from  its  prudent 
management.    If  the  right  of  ingress  and  egress  is  af- 
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fected  by  it,  the  right  of  action  arises  so  soon  as  the  road 
is  being  used  by  running  the  cars  and  engines  upon  it. 
^o  the  constant  increase  in  the  number  of  cars  on  the  track, 
as  public  necessity  may  demand,  caused  by  the  growth 
of  trade  and  commerce, — all  such  matters  enter  into  the 
question  of  damages.  All  such  damages  can  be  ascer- 
tained the  moment  the  road  is  used  for  transporting  freight 
and  passengers,  and  after  the  lapse  of  five  years  an  action 
for  such  damages  is  barred.  They  all  may  be  recovered 
in  a  single  action,  and  therefore  the  statute  of  limitations 
begins  to  run  from  the  time  the  action  could  have  first 
been  instituted."  In  that  case  it  was  held  that  there 
was  no  interference  with  the  reasonable  use  of  the  street, 
and  no  cause  of  action  existed  as  to  the  right  of  ingress 
and  egress.  But  the  principle  was  laid  down,  and  has 
been  followed  in  several  cases,  that  the  damage  resulting 
to  the  lot  owner  by  reason  of  interference  with  his  ease- 
ment of  access,  from  the  prudent  and  skillful  operation 
of  the  railroad,  is  recoverable  as  soon  as  operation  be- 
^ns,  and  is  barred  by  the  five-year  statute.  It  is  also 
held  that  the  "increased  number  of  cars  in  transportation, 
with  such  increased  burdens  on  the  track  as  would  neces- 
sarily result  in  the  operation  of  such  a  railroad,"  imposes 
no  additional  liability  upon  the  company,  for  the  reason 
that  such  increase  is  taken  into  consideration  in  estimat- 
ing the  damages.  In  this  State  the  doctrine  seems  to 
be  that  the  Legislature  and  the  city  have  the  right  to 
give  to  a  railroad  company  the  right  of  way  over  the 
streets.  This,  of  course,  does  not  carry  with  it  the  ease- 
ment of  access  of  the  abutting  property  holder,  which  re- 
mains in  the  owner,  and  does  not  pass  by  the  grant.  That 
right  is  a  property  right,  existing  by  virtue  of  owner- 
ship of  the  land  abutting  upon  the  street,  and  can  not 
be  impaired  or  taken  away  without  compensation. 
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A  distinction  seems  to  be  made  in  the  argument  between 
interference  with  &uch  a  right  and  a  destruction  of  it, 
such  as  is  claimed  to  have  occurred  in  this  case.  We 
can  not  see  that  distinction.  An  interference  with  the 
right  is,  pro  tantOy  a  destruction  of  it;  and  it  makes , no 
difference  in  principle  whether  the  citizen's  right  is  par- 
tially or  wholly  destroyed, — he  is  entitled  to  compensa- 
tion. For  this  reason  it  has  been  said,  when  a  railroad, 
by  municipal  and  legislative  authority,  occupies  a  public 
street,  and  such  occupation  results  in  injury  to  this  right, 
caused  by  the  prudent  and  skillful  management  of  the 
road,  that  the  company  must  make  compensation.  To  a 
demand  for  such  compensation,  the  legislative  and  munic^ 
ipal  authority  to  occupy  the  street  is  no  defense.  If  the 
interference  is  such  as  to  cause  appreciable  injury,  dam- 
ages may  be  recovered.  If  the  invasion  amounts  to  a 
total  destruction,  there  is  authority  that  it  may  be  pre- 
vented by  injunction  until  compensation  be  made.  In 
either  case,  however,  the  right  must  be  asserted;  because, 
when  a  railroad  is  constructed  under  municipal  and  leg- 
islative authority,  "it  can  not  be  said  to  be  a  nuisance, 
when  operated  in  a  careful  and  proper  manner.''  The 
rights  of  the  general  public  in  a  street  may,  under  the 
doctrine  announced  in  the  Orr  Case,  be  granted  to  a  cor- 
poration performing  a  public  service;  and,  while  this  grant 
does  not  carry  with  it  the  private  rights  of  the  abutting 
property  holder,  it  follows  necessarily  that,  occupying  the 
street  by  authority  of  law,  it  is  not,  and  can  not  be,  a 
public  nuisance,  as  a  result  of  its  skillful  and  prudent 
operation.  The  railroad  being,  therefore,  as  to  the  gener- 
al public,  lawfully  in  possession,  and  as  "it  must  be  re- 
garded as  a  permanent  structure,"  the  citizen  whose  pri- 
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rate  rights  is  injared  thereby  most  assert  his  claim  for  re- 
dress in  doe  time  or  lose  it. 

When,  therefore,  the  tracks  ander  consideration  were 
reconstructed  in  1888,  and  operation  commenced  over  them, 
the  lot  owner's  right  accmed  (conceding  that  it  did  not  ac- 
crue Tears  before).  If  it  was  a  right  to  an  injunction,  he 
should  have  sought  that  remedy  then.  If  it  was  a  right  to 
compensation  by  way  of  damages,  that  right  should  have 
been  asserted  within  the  statutory  period.  Said  this  court 
in  the  Orr  Case,  supra:  "In  ordinary  actions  for  trespass 
to  real  estate,  the  recovery  is  for  the  injury  accruing  up 
to  the  inception  of  the  action;  but,  where  a  railway  is  con- 
structed in  a  street,  the  injury,  if  any,  to  the  adjacent 
property  is  permanent  in  its  character,  and  continues  as 
long  as  the  road  is  operated,  and  the  cause  of 
acting  for  the  damages  resulting  from  its  prudent 
operation  arises  as  soon  as  the  cars  begin  to  run,  and 
in  the  estimate  is  included  the  future  operation  of  the 
road;  for,  if  otherwise,  there  would  be  a  cause  for  action 
every  time  the  cars  passed  the  dwelling  of  the  owner. 
Town  of  Troy  v.  Cheshire  R.  Co.,  23  N.  H.,  83;  Pratt  v. 
Railway  Co.,  72  Iowa,  249,  (33  N.  W.,  666);  Railroad  Co.  v. 
Grabill,  50  111.,  241."  The  railroad  being  lawfully  (as  to 
the  general  public)  and  permanently  established  in  the 
street,  the  right  to  legal  or  equitable  redress  then  accrued 
to  the  property  holder,  and  the  statute  of  limitations  be- 
gan to  run.  In  the  first  opinion  of  the  trial  court  it  was 
said:  "That  an  action  for  equitable  relief  for  injury  such 
as  is  complained  of  by  plaintiffs  is  barred  by  the  same^ 
statute  that  bars  an  action  for  damages  is  recognized 
in  Railroad  Co.  v.  Esterle,  13  Bush,  667,  and  is  affirmed  in 
Hargis  v.  SewelPs  Adm>,  87  Ky.,  67,  (7  S.  W.,  557.")  In 
the  latter  opinion,  by  the  present  circuit  judge,  it  was 
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said,  referring  to  the  Orr  Case:  "The  results  of  that  doc- 
trine can  not  be  evaded  by  a  change  in  the  method  of  seek- 
ing relief."  The  doctrine  of  the  Orr  Case  was  emphati- 
cally reaffirmed  in  Rowlstone  v.  Railway  Co.  (Ky.)  54  S. 
W.,  2,  in  an  opinion  by  Judge  White,  after  an  elaborate 
argument  by  the  same  eminent  counsel  who  appears  in 
this  case,  urging  that  the  Orr  Case  should  be  overruled  as 
unsound.  It  has  been  followed  in  Stickley  v.  Railroad 
Co.,  93  Ky.,  328,  (20  S.  W.,  261),  and  Onions  v.  Bridge  Co. 
(Ky.)  53  S.  W.,  8.  This  doctrine  applies  to  actions  for 
such  injuries  as  those  complained  of  in  this  case,  the  five- 
year  statute  of  limitations  (Kentucky  Statutes,  section 
2515),  which  provides:  "Any  action  for  trespass  on  real 
or  personal  prox)erty,  or  an  action  for  an  injury  to  person- 
al property,  or  any  injury  to  the  rights  of  plaintiff,  not 
arising  on  contract,  shall  be  commenced  within  the  five 
y^ars  next  after  the  cause  of  action  accrued."  The  stat- 
ute must  be  applied,  notwithstanding  the  action  is,  in 
form,  equitable;  for,  as  said  in  Hargis  v.  SewelPs  Adm'r, 
supra:  "Courts  of  equity  in  this  State,  prior  to  the 
adoption  of  the  Revised  Statutes,  assumed  the  power,  and 
properly,  to  apply  the  statute  of  limitations  to  cases  of 
exclusively  equitable  cognizance,  although  the  old  statutes, 
by  their  terms,  apply  alone  to  actions  at  law;  but  now 
the  statute  of  limitations  applies  to  all  actions,  whether 
at  law  or  in  equity,  and  the  chancellor  can  exercise  no 
discretion  on  the  subject,  but  must  apply  the  statute  when 
properly  pleaded,  although  the  jurisdiction  over  the  sub- 
ject-matter belongs  exclusively  to  a  court  of  equity." 

There  is  another  ground  upon  which  the  relief  sought 
in  this  proceeding  must  be  refused.  We  do  not  under- 
take to  decide  here  upon  the  proposition  earnestly  urged 
by  counsel  for  tippellee,  that,  "where  a  railroad  is  author- 
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ized  by  the  terms  of  its  charter  to  construct  a  road  in 
a  particular  inianner,  or  through  a  particular  street, 
such  construction,  being  authorized  by  law,  is  not 
a  nuisance,  and  will  not  be  enjoined."  But  the 
acquiescence  of  appellants'  grantors  for  so  long  a  time 
in  the  situation  and  operation  of  the  tracks  as  they  are 
now  situated  and  used  seems  to  us  to  have  deprived  them 
of  the  right  to  seek  equitable  relief.  "Where  a  property 
owner  seeks  to  enjoin  a  railway  company  from  using  its 
tracks  upon  a  street  in  front  of  his  premises,  has  permit- 
ted the  company  to  expend  large  sums  of  money  in  the 
construction  of  its  tracks,  and  has  acquiesced  in  their 
use  for  a  considerable  number  of  yeaips  without  objeC' 
tion  or  complaint,  such  acquiescence  will  deprive  him  of 
relief  by  injunction,  regardless  of  what  his  original  equi- 
ties may  have  been." .  High,  Inj.,  section  618,  citing  Rail- 
road Co.  V.  Strauss,  37  Md.,  237.  And  in  Reichert  v.  Rail- 
road Co,  (Ark.)  11  S.  W.,  696:  "Where  abutting  lot  own- 
ers, who  own  the  fee  of  a  street,  stand  by,  during  a  per- 
iod of  three  years  after  authority  has  been  granted  to 
a  railroad  company  to  construct  its  track  in  the  same, 
they  will  be  deemed  to  have  acquiesced  in  the  use  of  the 
s-treet  for  railroad  purposes,  and  will  be  estopped  thereby 
from  maintaining  an  action  of  ejectment."  In  Porter  v. 
Railway  Co.,  125  Ind.,  476,  r25  N.  E.,  556),  it  was  said:  "An 
abutting  owner  may  maintain  an  action  for  damages 
against  a  railroad  which  wrongfully  builds  its  tracks  in 
a  street.  But,  when  he  stands  by  without  objecting  until 
the  rights  of  the  public  and  third  parties  have  intervened, 
he  can  not  maintain  either  ejectment  or  injunction."  This 
court  has  applied  the  same  doctrine  to  cases  of  actual  tak- 
ing of  the  citizen's  land  with  his  knowledge  and  acquies- 
cence.   In  Halbert  v.  Railroad  Co.,  98  Ky.,  663,  (33  S.  W- 
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1121),  in  an  opinion  by  the  present  Chief  Justice,  it  was 
said:  "Where  an  owner  who  has  never  received  compen- 
sation for  the  use  of  his  land  acquiesces  in  the  construe- 
ition  of  a  railway  over  it,  he  is  estopped  from  recovering 
the  land,  but  may  recover  damages/'  The  same  doctrine 
has  been  applied  to  a  married  woman  in  Railway  Co.  v. 
Stephens,  96  Ky.,  401,  (29  S.  W.,  U),  It  is  unnecessary  to 
multiply  authorities  upon  this  proposition. 

Whether  the  injury  to  appellants'  property  in  this  case 
is  of  such  character  as  would  entitle  them  to  equitable 
relief  upon  application  made  in  due  time,  or  whether  it 
is  a  "matter  of  mere  damage,  for  which  the  law  affords 
adequate  remedy,'*^  within  the  rule  stated  in  Fulton  v. 
Transfer  Co.,  85  Ky.,  653,  (4  S.  W.,  332),  is  not  decided. 
For  the  reasons  given,  the  judgment  is  aflSrmed. 

Judges  Guffy  and  Hobson  concur  in  the  judgment  on  the 
last  ground  stated  in  the  opinion,  but  as  to  the  other  mat- 
ters discussed  decline  to  commit  themselves,  not  deeming 
them  necessary  to  the  determination  of  the  case. 


Case  90 — Indictment  v.  J.  H.  Park  en  as  Accessobt  before  the  fact 
IN  the  Offense  of  Uttering  a  Forged  Check  and  Motion 
•Sustained  to  Transfer  the  case  from  Jefferson  County  to 
Kenton  County  from  which  the  Commonwealth  Appeals — 
Junk  8. 

Oommon  wealth  v.  Parker. 

appeal  from  jefferson  circuit  ooubt,  criminal  drision. 

Opinion  Certified  to  Circuit  Court. 

Criminal  Law — Corroboration  of  Accomplice — ^Venue  or  Prosecu- 
tion. 

Held:     1.  F.  testified  that  he  and  accused,  who  was  Indicted  as  ac- 
cessory before  the  fact  in  the  commission  of  the  offense  of  ut- 
Vol.  108—43 
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taring  a  forged  check  for  $5,000,  while  together  at  the  L.  race 
track,  devised  a  scheme  by  which  F.  was  to  forge  and  utter 
the  check,  and  to  notify  accused  by  telegram  addressed  to  him 
under  the  name  of  "J.  A.  Gray,"  in  case  he  was  successful  in 
obtaining  the  money;  that  accused  was  to  arrange  to  prove 
an  alibi  for  F.  if  he  should  be  arrested;  that  F.  did  effect  the 
purpose  of  the  scheme,  and  sent  the  telegram  as  agreed;  that 
with  the  money  in  a  satchel  he  proceeded  to  M.,  where  he  met 
accused,  and  that  they  went  together  to  C,  where  accused  rent- 
ed a  room  in  a  ^boarding  house,  and  that  accused  there  took  the 
money  out  of  the  satchel,  and,  leaving  the  satchel  in  the  room, 
they  went  to  a  hotel,  where  accused  gave  F.  a  small  part  of 
the  money,  and  retained  the  rest.  It  was  shown  by  other  evi- 
dence that  accused  and  F.  were  together  at  the  L.  race  track 
on  the  day  named,  and  that  on  the  day  the  money  was  obtain- 
ed a  -telegram  was  sent  by  F.  directed  to  "J.  A.  3ray;"  that 
(they  went  together  to  the  boarding  house  named;  that  the 
satchel  was  found  in  the  room;  that  when  arrested  accused 
said  he  had  no  money,  except  a  few  dollars  on  his  person;  spe- 
cifically denied  having  any  at  the  hotel,  though  a  package  was 
found '  in  charge  of  the  hotel  clerk,  placed  there  by  accused,  con- 
taining about  $2,200;  that  the  accused  afterwards  stated  he  had 
won  this  upon  horse  races,  but  could  not  state  how  or  when; 
that,  when  asked  by  his  father  what  he  had  done  with  the  rest 
of  the  money,  he  at  first  denied  having  taken  any,  but  finally 
said  he  had  thrown  it  in  the  ri^r;  that  when  F.  was  arrested 
accused  told  him  he  could  prove  an  alibi  for  him.  Held,  that 
there  was  sufficient  corroboration  of  the  accomplice  to  author- 
ize the  submission  of  the  case  to  the  jury. 
2.  Under  Code  Cr.  Prac,  section  21,  providing  that  "if  an  of- 
fense be  committed  partly  in  one  and  partly  In  another  county, 
or  if  acts  and  their  effects  constituting  au  offense  occur  in  dif- 
ferent counties,  the  jurisdiction  is  in  either  county,"  accused 
was  properly  Indicted  in  J.  county  as  accessory  before  the  fact 
to  the  offense  of  uttering  a  forged  check  where  the  check  was 
forged  and  uttered  in  that  county,  though  the  accessorial  acts 
of  accused  In  devising  the  scheme,  furnishing  the  money  for 
the  trip,  and  arranging  for  the  division  of  the  money  to  be  obtain- 
ed were  committed  In  another  county. 

KOHN.  BAIRD  &  SPINDLE  a^d  R.  J.  BRECKINRIDGE.  Attobnet 
Genebal,  fob  appellant. 

1.  We  ask  the  court  to  decide  that  it  was  Improper  to  grant  a  per- 
emptory instruction,  as  there  was  sufflcienjt  evidence  of  the 
guilt  of  Parker  to  authorize  his  conviction  by  the  jury. 
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2.  The  lower  court  erred  in  holding  that  it  had  no  jurisdiction, 
and  In  transferrtng  the  case  to  the  Kenton  Circuit  Court  where 
the  accessorial  acts  charged,  were  committed  by,  Parker,  because, 
first  this  rule  of  the  common  law  has  been  changed  by  stat- 
ute in  this  State,  and  It  has  been  discarded  by  the  best  writers 
and  jurists.  TuUy  v.  Com.,  13  Bush,  142,  154;  Criminal  Code, 
sec.  21;  Bishops'  Criminal  Law,  vol.  1,  sec.  111-675;  also  sec. 
63;  State  v.  Grady,  34  Conn.,  118;  Noyes  v.  State,  12  Vroom, 
418;  Com.  v.  Pettus,  114  Mass.,  304. 

Opinion  of  the  ooubt  by  JUDGE  DuRELLE. 

Appellee,  Parker,  was  indicted  as  accessory  before  the 
fact  in  the  commission  of  the  offense  of  uttering  a  forged 
check  for  |5,000,  purporting  to  be  drawn  upon  the  Citi- 
zens' National  Bank  in  favor  of  the  German  Insurance 
Bank  or  bearer,  and  to  be  signed  by  William  Edmonds, 
cashier.  It  appears  that  the  cashier  of  the  German  In- 
surance Bank  wa«  called  up  by  telephone  by  Frieden- 
heimer,  who  professed  to  be  Mr.  Edmonds,  the  cashier  of 
the  Citizens  .National  Bank,  and  asked  if  that  bank  could 
be  accommodated  with  currency  for  a  check  for  |5,000. 
Being  answered  in  the  affirmative,  he  said  he  would  send 
for  it  in  a  few  moments.  Soon  after  the  check,  which 
was  a  forgery,  was  presented  by  Friedenheimer  and  paid. 
Priedenheimer  was  sworn  as  a  witness  against  Parker; 
testified  that  he  and  Parker  were  at  the  Latonia  race 
track  without  money,  and  trying  to  devise  a  scheme  to 
get  hold  of  some;  that  Parker  suggested  the  scheme  to 
get  the  money  from  the  German  Insurance  Bank,  and  it 
was  there  agreed,  by  the  advice  t^nd  procurement  of 
Parker,  that  Friedenheimer  should  go  to  Louisville, — 
Parker  furnishing  the  money, — was  to  forge  and  utter 
the  check,  and  to  notify  Parker  by  telegram  addressed  to 
him  under  the  name  of  "J.  A.  Gray"  in  case  he  was  suc- 
cessful in  obtaining  the  money;  that  he  did  effect  the  pur- 
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taring  a  forged  check  for  |5,000,  while  together.  ^ 
track,   devised  a  scheme   by  which  F.  was  ta^  "^ 
the  check,  and  to  notify  accused  by  telegrag4»  %  ^ 
under  the  name  of  "J.  A.  Gray,"  in  case  ^  ^   c;*  ^ 


obtaining  the   money;    that   accused 

an  alibi  for  I 

purpose  of  the  scheme, 


wdL9^ 


% 
an  alibi  for  F.  if  he  should  be  arreste/"  ^  \%'^    ^ 
and  sent  the^  |  %^W%'^ 
with  the  money  in  a  satchel  he  prog  ^  '^  ^   ^  %   '^     ^ 


I 


accused,  and  that  they  went  togetJj?  f  \ 

ed  a  room  in  a  'boarding  house, 

money  out  of  the  satchel,  and, 

they  went  to  a  hotel,   where 

the  money,  and  retained  tlw 

dence  that  accused  and  F  \ 

on  the  day  named,  and  X\ 

ed  a  'telegram  was  sen/  ^ 

ithey    went   together    t^^    ^ 

satchel   was   found   J^;  ^   \    4 


o    "% 


^  5?  $.  r   \^ 


<  \ 


«  V  a 


I 


%  t)>  V  ?i 


*.% 


V.    A 

•A 


-^^^ 


•■*  V   i-:. 


said  he  had  no  mor 
cifically  denied  ha^ 
found  in  charge  ;  A 
taining  about  %  \% 
won  this  upof/j  I 
that,  when  2;  y  ^ 
of  the  moT  S  ? 
said  he  h  4  ^ 


accused 
there  " 
ize  t^' 
Unde 
fe* 
r 


/ 


A  1  - 

'riedenheimer 


tue  mo- 
iearly  right.  In 
evidence,  it  was  shown, 
.  .vigether  at  Latonia  on  June  3, 
ch  he  said  the  scheme  was  devised; 
•  was  sent  by  him,  directed  to  "J.  A.  Grav," 
i^'iipOD  wliich  the  fraud  was  committed;  that, 
was  arrested  in  Cincinnati,  Parker 
to  be  uneasy,  that  he  could  prove  an  alibi 
/q^  hi™?  or  words  to  that  effect, — Friedenheimer  having 
testified  that  it  was  agreed  between  them  that  Parker 
should  arrange  to  prove  an  alibi  in  case  he  was  arrested. 
It  was  shown  that  they  went  together  to  the  boarding 
house;  that  the  satchel  was  found  in  the  room  where 
Friedenheimer  stated  it  was  left;  that  receipted  bills  for 
diamond  rings  were  found  in  Parker's  possession,  in  ac- 
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,  ^^  **  t^  ^  %\%^ 


<     ^>.  "K^.  -ij.  \ 


•^\\\.%\ 


•1  v- 


''  <i.    %   ^    <L.    M.*^' 


"^riedenheimer's  story;  that,  when  arrested, 
^d  no  money,  except  a  few  dollars  upon 
^lly  denied  having  any  at  the  hotel, 
f^und  in  charge  of  the  hotel  clerk, 
\   containing  about  |2,200;   that 
hat  he  had  won  this  upon  horse 
Tte  what  horse,  or  how,  or 
"^bat  when  asked  by  his  fa- 
rest  of  the  money,  he 
'it  ultimately  said  he 


^  it,  and  thrown  it  in 

•    seem  trifling  as 
^.  and  Parker's 
.id  to  what  he 
money,  furnish,  in 
.cumstances  independently 
.lon  to  go  to  the  jury  upon  the 
.iL  or  innocence.     Under  the  authority 
.m.,  13  Bush.,  143,  the  Jefferson  Circuit  Court 
.  chat  it  had  no  jurisdiction,  upon  the  ground  that, 
aough  the  principal  crime  of  uttering  the  forged  check 
and  obtaining  the  money  thereon  was  committed  in  Jeffer- 
son county,  the  accessorial  acts  were  committed  in  Ken- 
ton county,  and  therefore  the  accessory  must  be  indicted 
in  the  latter  county.     Upon  this  question   this   court  is 
asked  to  review  the  decision  of  the  circuit  court. 

Whatever  may  have  been  the  common-law  rule  in  this 
behalf,  it  seems  to  us  that  the  Code  provision  settles  the 
question.  Section  21,  Code  Cr.  Prac,  provides:  "If  an 
offense  be  committed  partly  in  one  and  partly  in  another 
county,  or  if  acts  and  their  effects  constituting  an  offense 
occur  in  different  counties,  the  jurisdiction  is  in  either 
county."     If  the  testimony  of  Priedenheimer  is  to  be  be- 
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pose  of  the  scheme,  obtained  the  money,  and  sent  a  tel- 
egram to  J.  A.  Gray,  Latonia  race  track,  Ky.,  saying, 
"Everything  all  right.  Cora;*'  that  he  proceeded  to  Mill- 
dale,  met  Parker,  then  having  the  money  in  a  satchel; 
that  they  went  to  Cincinnati  together,  to  a  boarding  house, 
where  Parker  rented  a  room;  that  Parker  there  took  the 
money  out  of  the  satchel,  left  the  satchel  in  the  room, 
and  went  to  the  hotel,  where  a  small  part  of  the  money 
was  given  to  Friedenheimer,  and  the  rest  retained  by 
Parker.  The  Jefferson  Circuit  Court,  after  hearing  the 
evidence  showing  the  utterance  of  the  _forged  check  by 
Friedenheimer,  the  evidence  of  Friedenheimer,  and  evi- 
dence which  was  introduced  as  tending  to  corroborate  his 
testimony,  overruled  a  motion  for  a  peremptory  instruc- 
tion, but  sustained  a  motion  to  trasfer  the  case  to  the 
Kenton  Circuit  Court,  upon  the  ground  that  the  Jeffer- 
son Circuit  Court  had  not  jurisdiction  of  the  case. 

We  think  the  ruling  of  the  circuit  court  upon  the  mo- 
tion for  peremptory  instruction  was  clearly  right.  In 
corroboration  of  Friedenheimer's  evidence,  it  was  shown, 
that  he  and  Parker  were  together  at  Latonia  on  June  3, 
1899,  the  day  on  which  he  said  the  scheme  was  devised; 
that  a  telegram  was  sent  by  him,  directed  to  "J.  A.  Gray," 
on  the  day  upon  which  the  fraud  was  committed;  that, 
when  Friedenheimer  was  arrested  in  Cincinnati,  Parker 
told  him  not  to  be  uneasy,  that  he  could  prove  an  alibi 
for  him,  or  words  to  that  effect, — Friedenheimer  having 
testified  that  it  was  agreed  between  them  that  Parker 
shQuld  arrange  to  prove  an  alibi  in  case  he  was  arrested. 
It  wasN^hown  that  they  went  together  to  the  boarding 
house;  th^t  the  satchel  was  found  in  the  room  where 
FriedenheimtT  stated  it  was  left;  that  receipted  bills  for 
diamond  rings  .^^''^  found  in  Parker's  possessiop,  in  ac- 
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cordance  with  Friedenheimer's  story;  that,  when  arrested, 
Parker  said  he  had  no  money,  except  a  few  dollars  upon 
his  person;  specifically  denied  having  any  at  the  hotel, 
though  a  package  was  f^und  in  charge  of  the  hotel  clerk, 
placed  there  by  Parker,  containing  about  |2,200;  that 
Parker  afterwards  stated  that  he  had  won  this  upon  horse 
races,  but  was  unable  to  state  what  horse,  or  how,  or 
when  it  was  won;  and,  finally,  that  when  asked  by  his  fa- 
ther what  he  had  done  with  the  rest  of  the  money,  he 
at  first  denied  having  taken  any,  but  ultimately  said  he 
had  wrapped  it  up,  attached  a  stone  to  it,  and  thrown  it  in 
the  river.  Some  of  these  circumstances  «eem  trifling  as 
corroboration,  but  the  finding  of  the  |2,200,  and  Parker's 
own  statements  in  regard  to  it,  and  in  regard  to  what  he 
had  done  with  the  remainder  of  the  money,  furnish,  in 
our  judgment,  with  the  other  circumstances  independently 
proven,  ample  corroboration  to  go  to  the  jury  upon  the 
question  of  his  guilt  or  innocence.  Under  the  authority 
of  TuUy  V.  Com.,  13  Bush.,  143,  the  Jefferson  Circuit  Court 
decided  that  it  had  no  jurisdiction,  upon  the  ground  that, 
though  the  principal  crime  of  uttering  the  forged  check 
and  obtaining  the  money  thereon  was  committed  in  Jeffer- 
son county,  the  accessorial  acts  were  committed  in  Ken- 
ton county,  and  therefore  the  accessory  must  be  indicted 
in  the  latter  county.  Upon  this  question  this  court  is 
a&ked  to  review  the  decision  of  the  circuit  court. 

Whatever  may  have  been  the  common-law  rule  in  this 
behalf,  it  seems  to  us  that  the  Code  provision  settles  the 
question.  Section  21,  Code  Cr.  Prac,  provides:  "If  an 
offense  be  committed  partly  in  one  and  partly  in  another 
county,  or  if  acts  and  their  effects  constituting  an  offense 
occur  in  different  counties,  the  jurisdiction  is  in  either 
county."    If  the  testimony  of  Priedenheimer  is  to  be  be- 
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lieved,  the  acts  of  TParker  as  accessory  before  the  fact, 
in  devising  and  advising  the  preparation  and  utterance  of 
the  forged  check,  in  arranging  for  a  division  of  the  money, 
in  furnishing  money  for  the  trip,  in  agreeing  to  furnish  evi- 
dence to  prove  an  alibi,  and  agreeing  to  provide  a  room 
in  which  they  were  to  meet  after  the  money  was  obtained, 
were  acts  which,  though  done  in  Kenton  county,  produced 
effects  in  Jefferson  county,  and  the  acts  and  the  effects  to- 
gether constituted  the  crime  whereof  appellee  was  charged. 
We  see  nothing  in  Tully  v.  Com.  opposed  to  this  view. 
That  case  arose  under  a  section  of  the  old  Code  identical 
with  section  21  of  the  present  Code.  It  came  up  upon 
an  indictment  charging  Tully  with  being  accessory  after 
the  fact  to  the  offense  of  murder  committed  in  Scott 
county,  by  furnishing  money  for  the  purpose  of  enabling 
the  principal  offender  to  make  good  his  escape  from  cus- 
tody and  from  answering  the  charge.  This  court  there, 
in  an  opinion  by  Chief  Justice  Lindsay,  held  that  the  Code 
provision  above  cited  did  not  apply,  because  none  of  the 
accessorial  actsi  that  were  committed  in  Logan  county 
had  any  effect  in  Scott  county,  where  the  indictment  was 
found.  Said  the  court:  "But,  taking  the  strongest  phase 
of  the  testimony  against  Tully,  we  are  of  opinion  that 
there  is  no  ground  for  holding  that  any  part  of  the  offense, 
or  any  act,  or  the  effect  thereof,  requisite  to  its  consum- 
mation, occurred  in  Scott  county.'^  Discussing  the  oon^ 
mon-law  rule,  Mr.  Bishop  says:  "Yet,  without  question- 
ing the  doubtful  doctrine  of  the  accessory  being  indict- 
able only  in  the  county  in  which  he  entices  the  principal, 
as  applied  to  offenses  wholly  in  our  own  country  or  State, 
there  is  ground  for  another  view,  which  seems  more  just, 
namely,  that  since  we  can  not  take  notice  of  any  juris- 
diction of  the  foreign  government  over  the  procurer,  op 
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recognize  his  liability  to  answer  in  the  place  of  the  pro- 
curement, we  must  regard  him  as  we  do  one  who,  in  our 
own  country,  performs  an  act  of  crime  throngh  an  inno- 
cent agent, — that  is,  punish  him  as  principal, — the  same 
reason,  of  necessity,  existing  in  the  one  instance  as  in 
the  other."  1  Bish.  New  Cr.  Law,  section  111.  See,  also, 
State  V.  Grady,  34  Conn.  118;  Com.  v.  Pettes,  114  Mass-, 
307;  Noyes  v.  State,  41  N.  J.  Law,  418. 

The  question  presented  here  does  not  involve  the  ques- 
tion of  the  power  of  one  sovereignty  to  punish  a  crime, 
such  sen  murder,  when  the  death  resulted  in  that  sover- 
eignty, but  the  blow  which  produced  it  was  struck  in  an- 
other. Edch  of  the  counties  involved  is  equally  within  the 
jurisdiction  of  the  sovereignty  which  enacted  section  21 
of  the  Code.  We  d«o  not  desire  to  go  further  than  is  nec- 
essary to  decide  the  question  here  presented,  i.  e.  that 
an  accessory  before  the  fact,  who  devises  in  one  county 
a  scheme  to  commit  a  crime  in  another  thereafter  actually 
committed,  or  who  in  one  county  procures  the  commis- 
sion of  a  crime  in  another,  is,  under  section  21  of  the 
Code,  properly  triable  in  either  county.  In  response  to 
the  petition  for  re-hearing  in  Jackson  v.  Com.,  100  Ky.,  270, 
1.38  S.  W.,  422,  1091),  this  court  decided  that  where  a  crime 
was  attempted  in  a  foreign  sovereignty,  and  was  supposed 
to  be  there  completed,  but  was  in  fact  completed  by  an 
act  performed  in  this  State,  the  criminal  might  be  tried 
and  punished  here.  The  doctrine  laid  down  in  that  case 
goes  beyond  anything  required  for  the  decision  of  this. 
For  the  reasons  given,  this  opinion  is  ordered  to  be  cer- 
tified to  the  circuit  court. 
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Case  91— Actiqr  to  Enfobce  a  Tax  Lien — ^June  8. 

|dm  S^  Oity  of  Middlesboro  v.  Ooal  &  Iron  Bank,  &c. 

appeal  fbom  bell  cibcuit  coubt. 

Judgment  fob  Defendants  and  Plaintiff  Appeals.    Revebsed. 

Municipal  Corpobations— Constbuction  of  Tax  Obdinance — Taxa- 
tion OF  Bank  Franchise — Lien  fob  Taxes. 

Held:     1.  A  city  ordinance  levying  a  tax  for  the  fiscal  year  begin- 
,  nlng  May  1,  1893,  on  all  taxable  property  in  the  city  as  of  its 

(  value  November  1,  1892,  as  assessed  by  the  city  assessor,  and 

equalized  by  the  board  of  equalization,  embraces  all  property  in 
the  city  liable  for  ad  valorem  taxation  for  the  fiscal  year  named, 
and  not  merely  all  property  assessed  by  the  assessor,  and 
equalized  by  the  board  of  equalization. 

2.  The  franchise  of  a  bank  was  embraced  by  that  ordinance,  though 

the  law  authorizing  the  taxation  of  the  franchises  of  banks 
did  not  become  efEective,  and  was  not  even  passed,  until  Novem- 
ber 11,  1892,  and  though  no  valuation  thereof  had  been  made 
at  the  date  of  the  ordinance. 

3.  Both  under  the  general   revenue  law  and  under  the  charter  of 

cities  of  the  fourth  class  a  Hen  exists  on  any  and  all  property 
for  any  and  all  taxes  due  by  its  owner. 

4.  Only  persons  who  have  notice  of  a  proceeding  by  the  Common- 

wealth under  Kentucky  Statutes,  section  616,  to  have  a  receiver 
appointed  for  an  insolvent  bank,  are  bound  by  the  judgment  and 
decree  of  sale  therein,  and  therefore  a  city  not  made  a  party  to 
the  action  may  assert  its  tax  lien  against  the  property  of  the 
insolvent  corporation  in  the  hands  of  the  purchaser  at  the  de- 
cretal sale. 

T.  G.  ANDERSON,  Attobney  fob  Appellant. 

(E.  J.  HOWARD  OF  counsel. 

1.  Appellant  had  a  lien  for  a  franchise  tax  for  the  .ear  1893,  upon 

other  property  of  the  Coal  &  Iron  Bank  and  it  had  that  Hen 
under  its  city  charter. 

2.  Appellants   lien   exists   notwithstanding   the   amendment   to    the 

Gener^  Revenue  Law  of  March  15,  1894.  Acts  Kentucky  Leg- 
islature, 1889  and  1890.  page  648,  vol.  1,  chap.  347,  sec.  10; 
Anderson  v.  City  of  Mayfleld,  93  Ky.,  230;   Appellant's  charter* 
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sec.  64,  also  sec  84;  Kentucky  Statutes,  sees.  3549,  4021.  4092» 
4084,  4022,  4077  and  4078;  Lou.  Tob.  Warehouse  Co.  v.  Cpjn., 
decided  March  14,  1899;  Henderson  Bridge  Co.  v.  Kentucky, 
166  U.  S.,  154;  Adams  Express  Co.  v.  Kentucky,  166  U.  S.,  180; 
Con.  of  Ky.,  sees.  174, 172  and  171;  Art.  16  original  Rev.  Act,  page 
363,  Acts  of  91.  92  and.  93;  Owensboro  v.  Shelby ville  Bank,  19 
Ky.  Law  Rep.,  248;  Farmers  &  Traders'  Bank  v.  City  of  Owens- 
boro and  Deposit  Bank  v.  City  of  Carlisle,  19  Ky.  Law  Rep., 
248;  General  Statutes,  art.  1,  sec.  2,  chap.  92;  Staunton  Rev. 
art.  1,  sec.  14,  chap.  83;  Rev.  Stat.,  page  239;  Cooley  on  Taxa- 
tion, (2d  Ed.),  444;  Hewitt  Law,  chap.  92,  art.  1,  6^.c,  2;  Gen- 
eral .Statutes,  (Ed.  88),  also  page  1035;  Rey.  Law,  192,  page 
278;  Acts  91,  92  and  93,  art.  1,  sec.  3;  Kentucky  Statutes,  sec. 
S490,  sub-div.  2,  also  sees.  3536  and  3544;  Kentucky  Constitution, 
sec.  174;  Kentucky  Statutes,  sees.  4020,  4022,  3536;  Am.  &  Eng. 
Bncy.,  vol.  25,  pages  272,  276;  Acts  1890,  vol.  1,  page  669,  chap. 
347,  sec.  64;  Marion  Co.  v.  Wilson,  20  Ky.  Law  Rep.,  1193; 
City  of  Newport  v.  Masonic  Assn.  K.  Law  Rep.,  vol.  20  page  266. 

M.  H.  RHORER  and  J.  W.  ALCORN,  AiroiciEYS  fob  appellee,  Bell 
County  Investment  C5o. 

1.  The  city  council  of  Middlesboro  did  not  levy  a  .tax  for  the  year 

1893  on  the  franchise  of  the  Coal  &  Iron  Bank.  Revenue  Act 
of  November  11,  1892.  art.  3,  sec.  16. 

2.  No  lien  attaches  upon  the  tangible  property  of  a  corporation  to 

secure  payment  of  a  tax  levied  on  the  franchise  of  that  corpora- 
tion. Act  of  March  15,  1894,  sec.  3,  Acts  1894;  Revenue  Act  of 
November  11,  1892;   Kentucky  Statutes,  section  2536. 

3.  The  purchaser  of  property  sold  under  judicial  proceedings  in  an 

action  instituted  under  section  616,  Kentucky  Statutes,  takes 
the  property  free  from  any  lien  for  (taxes  owing  by  the  insol- 
vent corporation,  either  directly  to  the  Commonwealth  or  to  any 
municipal   sub-division   thereof. 

4  The  petition  does  not  show  plaintiff's  right  to  enforce  a  lien.  If 
In  fact  It  ever  had  any. 

5.  The  action  by  the  Secretary  of  State  is  a  bar  to  this  action. 

T.  L.  EDELEN,  Attorney  fob  the  appellee,  Bell  County  Invest- 
ment Company. 

1.  The  Hen  given  the  Commonwealth-  or  a  municipality  for  taxes, 

dates  from  the  time  there  is  a  conjunction  of  assessment  and 
levy. 

2.  The  city  of  Middlesboro  being  in  privity  with  the  State  Is  bound 

by  the  judgment  recovered  by  the  State,  and  •  thereby  waived 
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its  Hen,  If  any,  upon  tliis  property  for  taxes.  Franklin  CJounty 
Court  V.  L.  &  N.  R.  R.  Co.,  84  Ky..  59;  Com.  for  use,  Ac.,  v. 
L.  ft  N.  R.  R.  Cb.,  89  Ky.,  134;  Mason,  Ac.  v.  Knoxville,  &c., 
R.  R.,  16  Ky.  Law  Rep.,  9. 

SAiMPSON  ft  CHAPMAiN,     Attobneys     fob    appellee,     Middl'sbobo 
Town  ft  Land  Company. 

1.  There  exists  In  favor  of  the  city  no  lien  on  the  property  of  the 

bank  for  this  tax. 

2.  If  any  lien  ever  existed  by  laches  the  city  has  waived  it. 

3.  There  was  no  levy  of  tax  on  the  franchise;    the  levy  as  made 

was  unauthorized. 

4.  The   plaintiff  could  not   maintain   this  suit   with   the  Common- 

wealth suit  for  liquidation  pending  and  in  the  hands  of  receiver. 

5.  The  city  is  cut  off  by  the  Judgment  and  sale  in  the  Commonwealth 

suit.  Parrington  v.  Pickens,  82  Ky.,  449;  Leach  v.  Kendall. 
13  Bush,  424;  Ky.  Central  R.  R.  Co.  v.  Com.,  92  Ky.,  64;  Acts 
1889  and  1890,  vol.  1.   sec.   10,  page  651. 

Opinion  of  the  ooubt  by  JUDGE  WHITE— Revebsing. 

The  appellant,  citj  of  Middlesboro,  is  a  city  of  the  fourth 
class.  .  On  February  ^  22,1893,  appellant's  board  of  council 
passed  an  ordinance  levying  a  tax  for  the  fiscal  year  end- 
ing April  30,  1894,  upon  all  the  taxable  property  in  the 
city  as  of  its  value  November  1,  1892,  as  assessed  by  the 
assessor  and  equalized  by  the  board  of  equalization,  spec- 
ifying the  purposes,  etc.,  for  v^rhich  it  would  be  used.  On 
August  16,  1893,  the  auditor  certified  to  the  clerk  of  Bell 
County  Court  that  the  Coal  &  Iron  Bank  had  been  as- 
sessed on  its  franchise  for  taxes  under  the  act  of  Novem- 
ber 11,  1892,  the  valuation  being  fixed  at  |202,100.  This 
valuation  and  assessment  were  certified  by  the  county 
clerk  to  the  collector  of  taxes  of  appellant.  The  amount 
of  taxes  that  would  be  due  on  this  valuation  under  the 
ordinance  of  March  22,  1893,  would  be  |2,829.40.  This  tax 
is  the  subject  of  this  controversy.  On  December  1,  1893, 
the  Secretary  of  State,  under  section  616  of  Kentucky 
Statutes,  caused  proceedings  to  be  instituted  against  the 


Digitized  by 


Google 


Vol.  108]  APRIL  TERM,  1900.  t)83 

City  of  Middlesboro  v.  Coal  &  Iron  Bank,  ftc. 


Ooal  &  Iron  Bank,  and  a  receiver  appointed  to  close  up 
and  settle  its  aflPairs  in  insolvency.  It  appeared  in  that 
action  by  the  Commonwealth  that  the  bank  was  hopeless- 
ly insolvent,  and  at  the  July  term,  1894,  of  the  circuit  court 
a  judgment  was  rendered  directing  a  sale  of  the  assets 
and  all  the  property  of  the  bank.  At  this  sale  G.  W. 
Saulsberry  became  the  purchaser  at  |1,644,  and  after- 
wards transferred  his  bid  to  appellees,  Bell  County  In- 
vestment Company,  and  Middlesboro  Town  &  Land  Com- 
pany. The  report  of  sale  was  confirmed,  and  the  pro- 
ceeds of  sale  were  all  consumed  in  paying  the  expense  of 
that  settlement  suit.  In  December,  1897,  the  petition  of 
appellant  was  filed  against  the  defunct  bank  and  the  ap- 
pellees, Bell  County  Investment  Company  and  Middles- 
boro Town  &  Land  Company,  seeking  to  have  adjudged 
to  appellant  a  lien  on  the  property  bought  at  the  receiver's 
sale  to  the  amount  of  the  tax  of  f2.829.40,  and  penalty 
alleged  to  be  due  appellant  by  the  Coal  &  Iron  Bank  for 
taxes  on  its  franchise,  as  certified  by  the  auditor  in  Au- 
gust, 1893,  for  that  year.  The  facts  above  were  pleaded 
in  the  petition  and  the  several  amendments,  and  the 
court  sustained  a  demurrer  to  the.  petition  as  amended, 
a-nd  dismissed  the  action,  and  appellant  prosecutes  this 
appeal. 

The  position  of  appellees  is  that  the  ordinance  of  Feb- 
ruary, 1893,  did  not  levy  a  tax  on  the  franchise  of  the  Coal 
&  Iron  Bank,  nor,  indeed,  on  any  property,  except  as  as- 
sessed by  the  city  assessor  as  of  November  1,  1892,  and 
that  came  under  the  supervision  of  the  board  of  equal- 
izers for  the  city.  Secondly.  It  is  contended  that,  even 
if  the  ordinance  of  February,  1893,  embraced  the  fran- 
chise tax  on  the  bank,  there  is  no  lien  on  the  real  estate 
and  choses  in  action  bought  by  appellees  for  the  amount 
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of  such  taxes.  Thirdly.  It  is  insisted  that  by  delay  or 
laches  of  appellant  in  the  collection  of  the  tax  it  has  lost 
any  right  to  collect  same  from  the  purchaser 
of  the  assets  of  the  defunct  bank.  Lastly,  it 
is  contended  that,  the  proceedings  in  insolvency  being 
in  the  name  of  the  Commonwealth,  the  judgment  rendered 
therein  and  the  sale  thereunder  operate  as  a  bar  of  all 
claim  of  the  State  for  taxes,  or  the  claim  of  any  subdivis- 
ion of  the  State.  In  other  words,  the  proceeding  being 
by  the  State,  all  persons,  corporations,  or  municipalities 
that  derive  a  right  or  power  from  the  sovereignty  will 
be  estopped  to  dilute  the  absolute  title  of  the  purchaser 
at  the  sale.  The  questions  here  presented  are  not  entire- 
ly free  from  difficulty.  The  ordinance  of  February,  1893, 
levying  the  tax  for  the  fiscal  year  beginning  May  1,  1893, 
specifies  that  the  tax  is  levied  "on  all  taxable  property 
in  the  city  of  Middlesboro,  Bell  county,  Kentucky,  as  of 
its  value  November  1,  1892,  as  assessed  by  T.  E.  Cook, 
assessor  for  said  city,  and  equalized  by  the  board  of  equal- 
ization for  the  purposes  hereinafter  set  out,"  etc.  A  lit- 
eral construction  of  that  ordinance  might  mean  that  the 
tax  was  only  levied  on  the  property  in  the  city  (1)  that 
had  been  assessed  by  T.  E.  Cook,  (2)  that  had  been  equal- 
ized,— i,  e,  raised  or  lowered  by  the  board  of  equalization. 
Such  a  construction  would,  it  seems  to  us,  be  strained. 
Under  this  literal  construction  of  the  ordinance,  if  Oook, 
the  assessor,  had  overlooked  property,  it  could  not  be 
taxed;  or  if  it  was  assessed  by  Cook  and  the  board  of  equal- 
ization did  not  equalize  its  value,  it  could  not  be  forced 
to  pay  its  jufft  proportion  of  the  taxes  due  the  city.  This 
can  not  be  the  intent  or  meaning  of  the  ordinance.  Under 
its  provisions,  by  a  strict  construction,  the  property  of  a 
railroad  in  the  city  would  escape  taxation;  for  the  railroad 
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property,  like  franchises,  is  not  assessable  by  the  city  as- 
sessor, nor  can  the  city  board  of  equalizers  pass  on  its 
valuation.  Yet,  if  appell^s'  contention  as  to  the  meaning 
of  the  ordinance  be  correct,  the  railroads  in  the  city  would 
not  be  liable.  We  are  of  opinion  that  a  fair  construction 
of  the  ordinance  means  that  all  property  in  the  city  lia- 
ble for  taxation  dd  valorem  for  the  fiscal  year  ending 
April  30,  1894,  should  pay  taxes  at  the  rate  there  fixed. 

It  is  insisted  that,  even  giving  the  ordinance  this  broad 
meaning,  appellant  had  no  right  to  tax  the  franchise  of 
the  bank  for  that  year,  for  the  reason  that  all  property 
assessed  was  valued  as  of  November  1,  1892,  and  on  that 
date  there  was  no  law  authorizing  the  taxation  of  fran- 
chises of  banks,  the  first  law  on  the  subject  having  passed 
November  11,  1892.  The  law  providing  for  the  taxation 
of  franchises  was  effective  November  11,  1892,  by  reason 
of  an  emergency  clause  in  its  enactment,  and  we  are  of 
opinion  that  the  tax  on  franchises  was  due  for  the  year 
1893,  and  especially  is  this  true  as  to  appellant,  whose 
fiscal  year  extended  to  April  30,  1894. 

It  is  insisted  that,  as  the  valuation  of  the  franchise  was 
not  made  at  the  date  of  the  ordinance,  the  tax  could  not 
be  levied  without  a  valuation.  We  think  this  immaterial. 
The  same  objection  would  lie  to  all  property  omitted  and 
to  the  railroad,  also  not  then  assessed.  We  are  clearly 
of  opinion  that  the  Coal  &  Iron  Bank  owed  the  franchise 
tax  to  appellant  for  the  year  ending  April  30,  1894.  Ae 
it  was,  then,  property,  and  taxable,  it  could  not  have  been 
exempted  if  the  council  had  expressly  so  provided.  Sec- 
tion 171  of  the  (Constitution  provides:  "They  [taxes] 
shall  be  uniform  upon  all  property  subject  to  taxation 
within  the  territorial  limits  of  the  authority  levying  the 
aame;  and  all  taxes  shall  be  levied  and  collected  by  gen- 
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eral  laws."  By  section  64  of  the  act  chartering  the  city  of 
Middlesboro,  it  is  provided:  "All  taxes  levied  under  this 
charter  shall  be  due  and  payable  on  the  1st  day  of  May 
each  year,  and  the  city  of  Middlesboro  shall  have  a  lien  for 
taxes  upon  any  and  all  property  subject  to  taxation,  which 
lien  shall  be  superior  to  all  encumbrances  prior  or  subse- 
quent." This  provision  of  the  charter  is  re-enacted  in 
the  charter  for  fourth-class  cities,  the  date  when  due  and 
payable  being  changed  to  July  1st.  By  section  4021,  Ken- 
tucky Statutes,  it  is  provided:  "The  Coipmon wealth  and 
each  county,  incorporated  city,  town  and  taxing  district, 
ehall  have  a  lien  on  the  property  assessed  for  the  taxes  due 
them  respectively,  which  shall  not  be  defeated  by  gift,  de- 
vise, sale,  alienation,  or  any  means  whatever,  unless  the 
gift,  devise,  sale  or  alienation  shall  have  been  made  for 
more  than  five  years  before  the  institution  of  proceedings 
to  enforce  the  lien,  and  nothing  shall  be  exempt  from  levy 
and  sale  for  taxes  and  costs  incident  to  the  sale."  By 
section  4151,  Kentucky  Statutes,  it  is  provided,  in  effect, 
that  the  sheriff  or  tax  collector  shall  levy  for  taxes  first 
on  personalty,  and,  if  there  be  none,  he  may  levy  on  real 
estate  for  the  taxes  due.  By  these  provisions  of  the  spec- 
ial charter  of  appellant,  the  general  charter  of  cities  of  the 
fourth  class,  and  of  the  general  law  under  the  title,  rev- 
enue, and  taxation,  we  are  of  opinion  that  there  exists 
a  lien  on  any  and  all  property  for  any  and  all  taxes  due 
by  its  owner,  and  that  the  assets  of  the  bank  are  liable 
to  be  subjected  to  the  payment  of  the  franchise  tax  due  ap- 
pellant, unless  by  reason  of  laches,  delay,  or  estoppel  that 
right  has  been  lost  or  waived.  If  there  be  such  reason, 
it  will  properly  appear  in  an  answer.  There  is  nothing  in 
the  petition  to  which  a  demurrer  was  sustained,  showing 
such  laches  or  waiver.     We  are  also  of  opinion  that  there 
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i&  nothing  in  section  616,  Kentucky  Statutes,  under  which 
the  bank  was  placed  in  the  hands  of  a  receiver,  that  can 
be  construed  as  precluding  any  person,  municipality,  or 
taxing  district  from  asserting  any  claim  against  any  cor- 
poration that  may  be  forced  into  liquidation  by  the  Sec- 
retary of  State.  The  proceeding  thete  provided  is  for  the 
benefit  of  the  public,  it  is  true,  but,  in  our  opinion,  after 
the  action  is  begun,  and  the  receiver  is  appointed,  the 
same  rules  apply  as  to  any  other  action  of  the  same  nature 
brought  by  a  creditor  or  a  director  of  the  corporation. 
Only  those  who  have  notice  of  the  proceedings  are  bound 
by  the  judgment  and  decree  of  sale.  The  holders  of  liens 
should  be  brought  into  court,  and  their  rights  adjudicated; 
but  this  duty  does  not,  of  necessity,  devolve  on  the  Com- 
monwealth, and  surely,  if  the  Commonwealth  fails  to  bring 
in  all  the  municipal  corporations,  and  have  their  rights 
adjudicated,  it  can  not  be  said  that  the  municipal  cor- 
porations lose  their  liens,  if  such  they  had,  against  the 
property  of  the  insolvent  corporation.  In  other  actions  of 
insolvency  tbe  purchaser  at  decretal  sales  must  protect 
himself  against  tax  liens.  We  see  no  reason  why  a  dif- 
ferent rule  should  obtain  in  proceedings  under  section 
616.  For  the  reason  that,  in  our  opinion,  the  petition 
states  a  cause  of  action,  we  conclude  that  judgment  sus- 
taining a  demurrer  thereto  and  dismissing  the  action  is 
erroneous.  Judgment  reversed,  and  cause  remanded  for 
proceedings  consistent  herewith. 
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Case  92 — Aotion  to  Rbcoveb  Damages  fob  Injubt  to  Goods  bt 
Watsb  B^om  Negligence  of  Fibehen — ^Junb  12. 

Davis  V,  Oity  of  Lebanon. 

APPEAL    PBOM     MABIOX    CIBCUIT    OOUBT. 
JXTDGMENT  FOB  DEFENDANT  AND   PLAINTIFF  APPEALS.      AFFIBMED. 

LiARn.TTY  OP  Municipal  Cobpobations  fob  Negligence  of  Fibemen. 

Held:  A  city  is  not  liable  for  an  injury  to  a  stock  of  goods  by 
water,  resulting  from  the  negligence  of  its  firemen  in  attempting 
to  extinguish  a  fire. 

FINLBY  9HUCK,  Attobney  fob  appellant. 

1.  It  is  conceded  that  a  municipal  corporation  can  not  be  held  re- 
sponsible for  the  acts  of'  a  public  officer,  notwithstanding  his 
authority  emanates  from  the  city.  But  a  fireman  with  no  duties 
to  perform  except  such  as  pertain  to  the  extinguishment  of 
fires,  who  talces  no  oath  of  office  and  executes  no  bond  on  which 
he  can  be  held  liable  for  his  acts,  stands  in  a  different  atti- 
tude. He  is  the  agent  or  servant  of  the  city,  and  the  city  is 
liable  for  injuries  caused  by  his  negligence.  Am.  &  Eng.  Bncy. 
of  Law',  vol.  19,  (1st.  ed.),  pages  382  to  388;  People  v.  Pinkney. 
32  N.  Y.,  377;  Olmstead  v.  Mayor,  Ac.  of  N.  Y.,  42  N.  Y.  Sup. 
Court,  289;  Ky.  Stat.,  sub-sec.  16,  sec.  3490;  Greenwood  v. 
Louisville,  13  Bush,  226;  Patch  v.  Covington,  17  B.  Mon.,  728; 
Prather^  v.  City  of  Lexington,  13  Bush,  561 ;  Hays  v.  Boston,  19 
•     Pick.,  511. 

H.  P.  COOPBR  FOB  appellee. 

1.  The  city  of  Lebanon  is  not  liable  for  damages  resulting  from 
the  willful,  gross  or  ordinary  negligence  of  firemen  who  were  en- 
gaged in  the  line  of  their  duity,  in  the  absence  of  express  statu- 
tory provisions  to  that  effect,  although  the  firemen  were  ap- 
pointed and  paid  for  their  services  by  the  city  as  char^^ed.  13 
Bush,  226,  Greenwood  v.  Louisville;  13  B.  Mon.,  559.  Prather  v. 
City  of  Lexington;  89  Ky.,  279,  Jolly's  Admr.  v.  City  of  Hawes- 
ville;  Am.  Neg.  Reports,  No.  1,  June,  1898.  Daly  v.  City  of 
New  Haven. 
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Opinion  of  the  court  by  JUDOB  GUPFY — Affibming. 

The  appellant  iinstitated  this  action  in  the  Marion  Cir- 
ouit  Court  against  the  appellee,  seeking  to  recover  judg- 
ment for  f500,  the  value  of  property  alleged  to  have  been 
destroyed  hy  the  negligence  of  appellee's  employes.  The 
material  part  of  the  petition  reads  as  follows:  "Plaintiff 
further  states  that  the  city  of  Lebanon,  Ky.,  was  then,  and 
is  now,  a  city  of  the  fourth  class,  as  classified  by  the  statu- 
tory law  of  Kentucky,  and  was  incorporated  under  said 
laws,  with  power  and  authority  to  sue  and  be  sued  by  that 
name.  Said  city  at  said  date  was  the  owner  of  a  water 
tiervice,  and  an  establishment  consisting  of  fire  plugs,  hose 
and  hose  carriers,  nozzles,  and  all  the  paraphernalia  for 
throwing  large  quantities  of.  water  for  extinguishing  fire 
and  other  purposes.  Baid  city  h^d  in  its  eonploy  at  »aid 
date  a  company  of  men,  organized  and  controlled  by  said 
city,  and  employed  for  the  purpose  of  operating  said  water 
service,  fire  plugs,  and  apparatus  aforesaid;  and  said  de- 
fendant did  on  the  date  aforesaid,  by  its  agents  and 
servants  aforesaid,  to  wit,  the  company  of  men  aforesaid 
in  its  employ,  willfully  and  carelessly  and  negligently, 
and  without  right,  throw  water  in  large  quantities  from 
said  fire  plug,  water  service,  and  hose,  which  was  then 
under  the  control  and  in  the  possession  of  defendant,  its 
agents  and  employes,  upon  the  aforesaid  goods,  wares,  and 
merchandise  of  plaintiff,  contrary  to  the  consent  and 
against  the  will  of  plaintiff,  and  thereby  destroyed*  and  in- 
jured said  goods,  wares,  and  merchandise  of  plaintiff,  to 
her  great  damage,  to  wit,  $500.  Whereupon  plaintiff  prays 
judgment  against  defendant  for  ^500  and  her  costs  in  this 
case,  and  all  proper  relief."    To  this  petition  the  defend- 
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ant  demurred,  and  its  demurrer  was  overruled  bj  the 
court.  Afterwards  plaintiff  filed  the  following  amended 
I)etition:  "The  plaintiff  comes,  and  by  leave  of  court 
amends  her  petition  herein  in  order  to  make  more  specific 
the  allegations  of  ownership  of  the  water  service  and  fire 
plugs  mentioned  in  the  petition.  She  says  the  said  water 
service  and  fire  plugs  are  the  property  of  the  Lebanon 
^ater  Company,  a  stock  company  duly  organized  and 
created  by  the  laws  of  Kentucky.  The  whole  of  the  stock 
in  said  company  is  owned  by  the  city  of  Lebanon,  Ky.  The 
defendant,  the  city  of  Lebanon,  operates  said  water  service 
and  tire  plugs  under  a  lease  or  agreement  between  said 
city  and  said  water  company,  by  which  lease  or  agreement 
said  city  has,  and  had  at  the  time  of  the  injury  complaiued 
of,  the  control  of  said  fire  plugs  and  water  service  con- 
nected therewith."  The  answer  of  appellant  denied  the 
ownership  of  the  water  establishments,  fire  plugs,  etc.,  and 
denied  that  it  had  in  its  employ  a  company  of  men,  organ- 
ized and  controlled  by  it,  for  the  purpose  indicated  in  the 
I)etition.  It  is  further  denied  that  appellee  injured  or 
damaged  plaintiff's  goods.  In  an  amended  answer  it  is 
substantially  alleged  that  the  destruction  of  plaintiff's 
goods,  if  any  were  destroyed,  was  the  result  of  plaintiff's 
own  negligence.  This  answer  was  traversed  by  reply.  At 
the  conclusion  of  plaintiff's  testimony,  the  court,  on  mo- 
tion of  defendant,  instructed  the  jury  peremptorily  to  find 
for  the  defendant,  which  was  accordingly  done;  and  plain- 
tiff's motion  for  a  new  trial  having  been  overruled,  she 
prosecutes  this  appeal. 

It  may  be  conceded  that  the  evidence  introduced  tended 
to  sustain  the  allegations  of  the  petition.  The  on^y 
ground  relied  on  for  a  new  trial  is  that  the  court  erred  in 
giving  the  peremiptory  instruction,  and  that  the  verdict  is 
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contrary  to  law  and  evidence.  The  sole  question  pre- 
sented for  decision  is  whether  the  city  of  Lebanon  is  re- 
sponsible for  the  damage  inflicted  upon  the  plaintiff,  under 
the  facts  and  circumst;ances  as  alleged  and  proved.  The 
appellee  is  authorized  by  law  to  establish  and  provide  for 
the  prevention  and  extinguishment  of  fire,  arid  it  seems 
that  such  authority  may  be  treated  as  a  governmental 
function.  It  seems  to  us  that  under  the  principles  an- 
nounced by  this  court  in  Greenivood  v.  City  of  Louisville, 
13  Btt9h,  226,  plaintiff  was  not  entitled  to  recover  in  this 
action.  The  question  as  to  the  liability  of  the  individuals 
for  wanton  and  reckless  destruction  of  property,  if  such 
there  was,  is  not  presented  for  lecision.  It  does  not  ap- 
pear in  this  case  that  either  the  city  or  fire  company  in- 
tentionally destroyed  plaintiff's  property  for  the  purpose 
of  checking  or  arresting  the  spread  of  the  fire,  and  for  the 
protection  and  benefit  of  other  property.  Hence  that 
question  is  not  presented  for  decision.     Judgment  affirmed. 


Case   93 — ^Action   to   Bntorce   Lien   fob   Tajobs — ^June   13. 

Oity  of  Louisville  v.  WooUey  &  Others. 

appeal  from   jeffebson   circ?itit   coubt,   chancb»y   division. 

Judgment  for  Defendants  and  Plaintiff  Appeals.     Reversed. 

Revivor  ot*  Action  to  Enfobce  Tax  Lien — Time  in  Which  Ordeb 
May  be  Made. 

Held:  1.  Civil  Code  Practice,  sec.  506,  providing  that  '-'upon  the 
death  of  a  defendant  in  an  action  for  the  recovery  of  real  prop- 
erty only,  or  which  concerns  only  his  rights  or  claims  to  such 
property,  the  action  may  be  revived  against  his  real  repre- 
sentatives or  any  of  them,  and  an  order  therefor  may  be  forth- 
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with  made/'  does  not  apply  to  an  action  to  enforce  a  lien  on 
land  for  taxes,  but  such  an  action  is  governed  by  Id.,  sec.  507» 
which  provides  that  "an  order  to  revive  an  action  against  the 
personal  representative  of  a  defendant,  or  against  him  and  the 
real  representatives  of  the  defendant,  can  n6t  be  made,  unless 
by  consent,  within  six  months  after  the  qualification  of  the  per- 
sonal representative;"  and  the  action  may,  under  Id.,  sec.  508, 
'be  revived  against  the  administrator  and  heirs  at  any  time 
within  one  year  after  the  order  might  have  been  first  made, 
the  adminifftrator  being  a  proper  party,  and  the  heirs  necessary 
parties. 
2.  Upon  the  death  of  the  wife  in  an  action  against  her  and  the  hus- 
band to  enforce  a  lien  on  her  land  for  taxes,  no  revivor  against 
the  husband  was  necessary  in  order  to  subject  his  life  estaite  as 
tenant  by  the  curtesy,  and  the  court  erred  in  refusing  to  permit 
plaintiff  to  file  a  supplementary  petition  seeking  to  subject  such 
life  estate. 

JUDGES  GUFFY  and  DuRBLLE,  dissenting. 

H.   L.    STONE,    CiTT   ATTOftNEY,    FOa  APPELLANT. 

1.  The  right  to  revive  the  action.    The  only  necessary  facts  to  au- 

thorize a  revivor  of  an  action  under  section  501,  Civil  Code,  as 
amended  by  the  act  of  1894,  is  a  statement  of  the  death  of  the 
deceased  defendant,  the  qualification  of  the  personal  representa- 
tive, if  there  is  one,  and  the  names  of  the  heirs  at  law,  where  the 
revivor  is  sought  against  both  the  personal  and  real  representa- 
tives. Civil  Code,  sec.  501;  iBuford's  Adm*r.  v.  Guthrie,  14 
Bush,  677  and  683;  Civil  Code,  507  and  508;  Burnett's  City 
Code,  sec.  17,  page  778;  Muldoon  v.  Crawford,  14  Bush,  125; 
Howie  V.  Anderson,  19  Ky.  Law  Rep..  1748;  Thrasher  v.  Lewis' 
Admr.,  13  Ky.  Law  Rep..  926;  Sales  v.  Cosgrove,  15  Ky.  Law 
Rep.,  791;  Forst  v.  Davis,  41  S.  W.  Rep.,  27;  s.  c,  19  Ky.  Law 
Rep.,  561;  Burnett's  City  Code,  782  (sec.  22,  act  of  May  12, 1884); 
Meyer  v.  City  of  Covington,  45  S.  W.,  769;  Gosnell  v.  City  of 
Louisville,  46  S.  W.  Rep.,  722;  Greer  v.  City  of  Covington,  83 
Ky.,  4.10;  Cooley's  Con.  Lim.,  page  645;  Cooley  on  Taxation,  675; 
Taylor  v.  Palmer,  31  Cal..  240;  Gresham  v.  Greshfun,  3  Ky. 
Law  Rep.,  690;  City  of  Louisville  v.  Hexagon  Tile  Walk  Co.,  45 
e.  W.  R.,  667. 

2.  Right  to  make  Mrs.  Woolley's  heirs  parties  defendant,  independent 

of  question  of  revivor.  Greer  v.  Powell,  1  Bush.  489;  New  Code, 
sec.  25;  Gardners'  Admr.  v.  Roberts,  4  Ky.  Law  Rep.,  C14. 

3.  Appellant's  right  to  subject  to  its  lien  the  life  estate  of  the  ap- 

pellee R.  W.  Woolley.     Mitchell  v.  Vlolett,  47  S.  W.  Rep.,  195; 
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Gen.  iStat.,  sec.  1,  art  4,  chap.  62;  Burnett's  City  Code,  p.  783* 
sees.  17.  24aa(l  ^. 

HENRY  M.  LANE,  Attobney  fob  appellee. 

1.  To  revive  an  action  against  a  real  representative,  by  order  or 

petition,  where  there  was  no  personal  debt  against  the  ancestor^ 
the  order  must  be  obtained  or  the  petition  must  be  hied  within 
one  year  from  the  death  of  the  ancestor  when  the  action  abated. 

2.  If  the  proceeding  be  by  petition  to  revive.  It  will  be  refused,  unless 

it  state  "facts  necessary  to  authorize  a  revivor."  The  petition 
now  authorized  by  the  Code,  section  -501,  Is  a  mere  substitute 
for  the  bill  of  revivor  under  the  old  system  and  must  contain 
the  '"necessary  facts"  which  were  required  In  the  old  bill  of  re- 
vivor. Civil  Code,  510,  600,  508,  569,  506,  714;  Apperson  v. 
Fulkerson,  7  Ky.  Law  Rep.,  452;  Ellis  v.  Johnson,  4  Ky.  Law 
(Rep.,  992;  Broaddus  v.  Broaddus,  10  Bush,  299;  Thompson  v. 
Williams,  86  Ky.,  15  and  20;  Lane  Co.  v.  Oregon,  7  Wallace., 
page  79;  Blackstone's  Com.,  475;  Pierce  v.  City  of  Boston,  3 
Met.,  520;  Shaw  v.  Pickett,  26  Vermont,  486;  City  of  Camden  v. 
Allen,  2d  Dutcher,  398;  City  of  Louisville  v.  Louisville  Gas 
Co.,  ;6  Ky.  Law  Rep.,  177;  City  of  Louisville  v.  Cochran,  5 
Ky.  Law  Rep..  883;  »2  Ky.,  page  15;  Dumesnll  v.  City  of  Louis- 
ville, 4  ky.  Law  Rep.,  14;  Slaughter  v.  City  of  Louisville,  12 
Ky.  Law  Rep.,  61;  also  89  Ky.,  page  112;  Ormsby  v.  City  of 
Louisville,  2  Ky.  Law  Rep.,  66;  and  79  Ky.,  197;  Newport  ft 
Cin.  Bridge  Co.  v.  Douglas,  12  Bush,  716;  Story's  Equity  Plead- 
ing, sec.  354;  3d  Blackstone's  Com.,  168;  Woolley  v.  Holt.  789, 
791;  Buford's  Admr.  v.  Guthrie,  14  Bush,  684;  Ky.  Stat.,  sec.  2998; 
Greer  v.  Powell,  1  Bush,  496;  Taylor  v.  Palmer,  31  Cal.,  240,. 
254;  Neenan  v.  Smith,  50  Mo.,  525;  60  Mo.,  292;  Louisville  v. 
Hexagon  Tile  Walk  Co.;  Forst  v.  Davis.  19  Ky.  Law  Rep.,  5W; 
Wood's  Ex'r.  v.  Wood's  Heirs.  19  Ky.  Law  Rep.,  210;  Ky.  SUt., 
sec.  2998;  Emory  v.  City  of  .San  Francisco.  28  Cal.,  349;  People 
V.  Mayor  of  Brooklyn,*  4  Com.,  420;  Barker  v.  Southern  Con- 
struction Co.,  decided  by  Judge  Guffy,  October  29,  1898. 

PBTmON    FOB   BEHEABING    BY    P.    B.    MUIR   FOR   APPELLEE. 

1.  Administrators  are  not  heirs  and  have  no  estate  in  the  lands  of 

the  dead  owner.  Bullitt's  Code,  506;  Belcher  v.  Schamburg,  18 
Mo.,  189;  City  of  Louisville  v.  Hexagon  Walk  Co.,  20  Ky.  Lew 
Rep..  236. 

2.  A  petition  to  revive  an  action  must  "state  facts  necessary  to  au- 

thorize a  revivor  with  a  prayer  therefor."  Bullitt's  Code,  sec^ 
501. 
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3.  All  pleadings  by  a  municipal  corporation  must  be  verified  by  oath. 

Bullitt's  Code,  sees.  115,  117. 

4.  Where  the  owner  of  real  estate  dies  pending  a  suit  against  him, 

the  suit  must  be  revived  against  his  h'eirs  and  not  against  his 
personal  representatives.  Brewihgton  v.  Stephens,  33  Mo.,  38; 
Gillette  v.  Morrison,  7  Nebraska,  203;  Bowles  v.  Winchester, 
13  Bush,  9  Civil  Code  Ky.,  sees.  501,  506,  507,  50S  and  561; 
Bolinger  v.  Rogers,  19  Ky.  Daw  Rep.,  1751;  Thrasher  v.  Lewis, 
13  Ky.  Law  Rep.,  926;  Forst  v.  Davis,  19  Ky.  Law  Rep.,  561; 
Greer  v.  Powell,  1  Bush,  489;  Gardner  v.  Roberts,  4  Ky.  Law 
Rep,,  614;  Moseley  v.  Garrett,  1  J.  J.  Marshall,  212;  Story  on 
Pleading,  sees.  374,  289;  Lane  Co.  v.  Oregon,  7  Wallace,  179. 

Opinion  of  thb  coubt  by  JUDGE  BURNAM— Reversing. 

These  aetionsv  were  brought  by  the  city  of  Louisville 
against  R.  W.  Woolley  and  his  wife,  Mary  E.  Woolley,  on 
the  8th  day  of  August,  1894,  to  collect  certain  taxes  due 
the  city,  which  had  been  assessed  against  the  real  property 
of  the  wife.  The  defendants  filed  their  demurrer  to  the 
petition  on  the  12th  day  of  September  thereafter,  and 
subsequently,  on  the  14th  day  of  April,  1896,  filed  their 
joint  answer,  without  any  action  by  the  court  upon  the  de- 
murrer. A  part  of  the  property  sought  to  be  subjected  to 
the  payment  of  these  taxes  was  held  in  the  name  of  Mary 
E.  Woolley,  and  a  part  was  held  in  the  name  of  R.  W. 
Woolley  as  trustee  for  Mary  E.  Woolley.  During  the  pen* 
dency  of  these  actions  Mary  E.  Woolley  died  intestate  on 
the  2d  day  of  February,  1897,  and  R.  W.  Woolley  qualified 
as  her  administrator  on  the  24th  day  of  February,  1897. 
On  the  12th  day  of  March,  1898,  the  plaintiff  tendered  and 
moved  to  file  an  amended  petition  asking  that  the  actions 
be  revived  against  R.  W.  Woolley,  administrator  of  the 
estate  of  Mary  E.  Woolley,  Sophia  J.  Woolley,  Mary  J. 
Penley,  and  Oscar  Fenley,  her  husband,  as  the  only  heirs 
at  law  of  Mary  E.  Woolley.  This  motion  was  resisted  by 
the  proposed  defendants  upon  the  ground  that  the  amend- 
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mentB  came  too  late,  having  been  tendered  more  than  one 
year  after  the  death  of  Mrs.  Woolley.  Their  objection 
was  ipustained  by  the  trial  court,  the  motion  to  file  the 
amended  petitions  overruled,  and  the  petitions  dismissed 
without  prejudice,  to  which  plaintiff  excepted;  and  subse- 
quentlj,  on  the  HOth  day  of  June,  1898,  plaintiff  presented  a 
second  amended  petition,  and  a  demurrer  and  reply  to  the 
answer,  and  moved  the  court  to  set  aside  the  order  dis- 
missing the  case  without  prejudice,  and  i)ermit  it  to  file 
same.  In  this  second  amended  petition  it  was  averred  that 
the  defendant  R.  W.  Woolley  at  the  date  of  the  assess- 
ment and  levy  of  the  taxes  upon  the  property  described 
in  the  petition  was,  as  husband  of  Mary  E.  Woolley,  the 
owned  of  an  inchoate  right  of  curtesy  in  all  of  the  real 
estate  sought  to  be  subjected  to  the  payment  of  the 
taxes  sued  for,  and  that  at  the  death  of  his  wife  he  came 
into  possession  of  all  of  the  said  real  estate  as  tenant  by 
the  curtesy,  entitled  to  receive  the  rent,  income,  and  prof-^ 
its  therefrom;  and  it  was  further  alleged  that,  by  reason 
of  the  assessment  and  levy  of  the  taxes  sued  for,  plaintiff 
had  acquired  a  lien  upon  the  whole  of  the  real  estate,  in- 
cluding the  interest  of  R.  W.  Woolley,  and  plaintiff  prayed 
for  a  judgment  enforcing  'its  lien  upon  the  life  estate  of 
R.  W.  Woolley  in  each  and  all  of  the  parcels  of  real  estate 
described  in  the  original  petition.  The  motibn  to  file  this, 
second  amended  petition  was  also  overruled,  as  was  the 
motion  to  file  the  demurrer  and  reply  to  defendants'  an- 
swer, and  on  motion  of  appellees  the  action  was  dis- 
missed, from  which  judgment  this  appeal  is  prosecuted. 

The  chief,  and,  indeed,  we  may  say,  the  only,  question 
for  decision  upon  this  appeal  is  whether  plaintiff's  peti- 
tions for  a  revivor  were  tendered  in  time.  It  is  contended 
for  appellees  that  this  proceeding  is  an  action  which  con.- 
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cerns  only  the  right  or  claim  to  real  property,  and  the 
question  of  revivor  is  regulated  by  section  506  of  the  Civil 
Code.  This  contention  is  made  upon  the  theory  that  the 
claim  asserted  is  not  a  debt^  or  in  the  nature  of  a  debt, 
as  it  is  not  founded  upon  a  contract,  express  or  implied, 
but  that  it  is  a  tax  levied  by  the  city  for  its  support,  and 
operates  iti  invitum,  and  that,  consequently,  the  adminis- 
trator of  decedent  was  neither  a  necessary  nor  proper 
party  to  the  determination  of  the  question  involved,  be- 
cause he  had  no  interest  An  the  land,  and  was  not  liable 
for  the  debt;  that  the  only  persons  interested  in  the  pro- 
ceedings were  the  heirs  at  law  of  Mary  Woolley,  deceased, 
and  that  the  suit  could  only  have  been  revived  against 
them  within  one  year  after  the  time  when  the  motion  could' 
have  been  first  made;  while  it  is  the  contention  of  appel- 
lant that  the  personal  representative  of  the  decedent  was 
a  proper  and  necessary  party  to  the  proceeding,  and  that 
it  could  not  have  been  revived,  except  by  consent,  within 
six  months  after  his  qualification.  Section  501  of  the 
Civil  Code  provides  that  an  action  may  be  revived  on  mo- 
tion of  either  party  to  the  action,  or  that  his  representa- 
tive or  successor  may  file  in  the  action  a  petition  against 
the  other  parties  stating  facts  necessary  tQ  authorize  a 
revivor  with  a  prayer  therefor.  Sections  507  and  509  of 
the  Code  provide,  in  effect,  that  an  action  can  not  be  re- 
vived against  a  personal  representative  of  a  defendant,  or 
against  him  and  the  real  representatives  of  the  defendant, 
except  by  consent,  within  six  months  after  the  qualifica- 
tion of  the  personal  representative,  or  after  the  expira- 
tion of  one  year  from  the  date  of  such  qualifir»ation. 
While  section  506  provides  that:  "Upon  the  doath  of 
defendant  to  an  action  for  the  recovery  of  real  property 
only,  or  which  concerns  only  his  rights  or  claims  to  such 
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property,  the  action  may  be  revived  against  the  real  repre- 
sentatives or  any  of  them,  and  an  order  therefor  may  be 
forthwith  made  in  the  manner  directed  in  the  preceding 
sections  of  this  title."  A  question  very  similar  to  the 
one  at  bar  was  considered  by  this  court  in  the  case  of 
Bnford's  Adm'r  v.  Guthrie,  14  Bush,  683,  and  it  was  there 
held  that  an  action  to  enforce  a  vendor's  lien  for  unpaid 
purchase  money  could  not  be  revived  against  the  real  rep- 
resentatives of  the  deceased,  even  though  the  personal 
representative  consented  to  such  revivor,  within  six 
months  from  the  grant  of  administration  without  their 
consent;  that  the  question  was  regulated  by  the  provis- 
ions of  sections  507  and  509  of  the  Civil  Code,  and  not 
by  section  506.  And  in  the  case  of  Forst  v.  Davis,  41  S. 
W.  27,  which  was  a  proceeding  to  enforce  a  mortgage 
lien,  it  was  held  that  the  order  of  revivor  against  the 
executrix  could  not  be  made  until  six  months  after  her 
qualification,  without  her  consent,  and  that  section  506  did 
not  apply.  It  is  true  that  both  of  these  proceedings  were 
actions  to  enforce  liens  secured  by  contract,  and  the  lien 
in  each  case  was  given  as  security  for  the  payment  of  a 
debt  for  which  a  personal  judgment  was  sought  against 
the  mortgagor  and  vendee,  but  the  right  to  enforce  a  con- 
tract lien  given  as  security  for  the  payment  of  a  debt  is 
wholly  independent  of  the  right  to  a  personal  judgment. 
The  real  estate  of  a  married  woman  may  be  subjected  to 
Kens  properly  secured,  notwithstanding  the  fact  that  no 
personal  judgment  can  be  rendered  against  her  by  reason 
of  her  coverture;  so,  under  the  old  law,  her  real  and  per- 
sonal estate  could  have  been  subjected  to  the  payment  of 
necessaries  furnished  herself  and  family,  notwithstanding 
the  fact  that  no  personal  judgment  could  have  been  ren- 
dered against  her  for  the  debt.    And  it  can  not  be  contend- 
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ed  that  actions  of  that  character  could  be  revived  forth- 
with, under  the  provisions  of  section  506  of  the  Code, 
against  her  heirs  at  law,  or  that  they  could  not  have  been 
revived  at  any  time  within  12  months  after  the  qualifica- 
tion of  her  personal  representative.  Such  a  construction 
would  lead  to  holding  that  in  an  action  to  enforce  a  con- 
tract lien  on  the  real  property  of  a  defendant  who  is 
sui  juris  it  could  not  be  revived  until  six  months  after  the 
grant  of  administration,  while  in  such  actions,  where  the 
defendant  and  owner  of  the, property  sought  to  be  subject- 
ed was  a  person  under  a  disability,  the  revivor  could  be 
made  forthwith,  and  must  be  made  within  one  year  from 
the  death  of  such  defendant.  While  the  lien  sought  to  be 
enforced  in  this  action  is  not  a  contract  lien,  or  one  for 
which  a  personal  judgment  could  have  been  rendered 
against  Mrs.  Woolley,  it  is  none  the  less  a  lien  upon  the 
property  sought  to  be  subjected  to  secure  the 
payment  of  the  tax  bills  sued  on,  and  which  are  placed  by 
the  statute  of  May  12,  1884,  so  far  as  their  collection  is 
concerned,  upon  precisely  the  same  footing  as  debts  due 
the  city  arising  by  contract;  and  the  personal  property  or 
choses  in  action  which  belonged  to  her  at  her  death,  and 
passed  to  her  administrator,  are,  by  the  statute,  made  sub- 
ject to  the  satisfaction  thereof.  The  administrator  has 
the  right  to  test  the  validity  of  the  tax  bills  sued  on  as 
a  claim  against  his  intestate's  property,  or  to  pay  them 
out  of  the  personal  assets  in  his  hands,  if  suflacient  to  do 
60,  and  thus  prevent  a  sale  of  the  realty,  and  this  court 
has  repeatedly  held  that  he  would  be  entitled  to  credit 
for  such  payments  in  his  settlement  as  administrator.  It 
is  a  well-established  policy  in  our  revenue  system  that  the 
personal  property  of  a  taxpayer  should  be  first  exhausted 
before  resorting  to  a  sale  of  his  real  estate,  and  it  has 
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been  held  by  this  court  that  it  was  the  duty  of  the  per- 
Bonal  representative  to  pay  the  taxes  upon  the  real  estate 
of  a  decedent  out  of  the  proceeds  of  personalty  in  his 
hands.  See  Howie  v.  Anderson,  44  g.  W.  437;  Thrasher  v. 
Lewis,  13  Kentucky  Law  Reports  926.  And  in  the  case 
of  Sales  V.  Cosgrove  (Ky.)  25  S.  W.  594,  it  was  held  that 
where  an  heir  paid  the  taxes  to  the  city  of  Louisville  on 
the  real  estate  of  a  deceased  married  woman  such  heir 
was  entitled  to  recover  same  from  the  administrator  out 
of  the  proceeds  of  the  real  estate;  and  in  the  very  recent 
case  of  Nesbit  v.  Wood  (decided  at  the  present  term)  56 
S.  W.  714,  it  was  held  that  where  the  widow  of  a  deceased 
person  paid  the  taxes  assessed  against  land  in  order  to 
discharge  a  levy  made  by  the  sheriff  upon  personal  prop- 
erty which  had  'been  set  apart  lo  her  she  was  entitled  to 
be  reimbursed  out  of  the  proceeds  of  the  real  estate.  As 
we  see  it,  this  is  not  an  action  for  the  recovery  of  real 
property  sought  to  be  subjected,  nor  does  it  concern  or 
affect  the  rights  of  apt)ellees  thereto.  Neither  their  title, 
right,  nor  ownership  is  disputed.  On  the  contrary,  it  is 
not  only  admitted,  but  asserted.  This  is  nothing  more 
than  an  action  to  enforce  a  claim  which  is  made  by  stat- 
ute a  lien  upon  the  real  property  sought  to  be  subjected, 
and  the  administrator  of  Mrs.  Woolley  was  a  proper 
party  to  the  proceeding,  and  the  right  to  revive  the  action 
did  not  accrue  to  plaintiff  until  six  months  after  the  grant 
of  administration.  The  trial  court  erred  in  overruling  the 
motion  to  file  the  petition  of  revivor. 

The  heirs  at  law  are  also  necessary  parties,  and  the 
proceeding  could  have  been  revived  against  them.  See 
Gardner's  Adm'r  v.  Roberts,  4  Kentucky  Law  Reports 
614;  Greer  v.  Powell,  1  Bush,  489.  The  second  amended 
or  supplementary  petition  offered  sought  to  subject  the 
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life  estate  of  appellee  R.  W.  Woolley  as  tenant  bj  the 
curtesy  to  the  payment  of  the  tax  bills  sued  for.  No  re- 
vivor was  necessary  against  him.  He  was  a  party  to  the 
suit  from  the  beginning,  and  had  filed  his  answer.  As 
husband,  he  had  acquired,  during  the  marriage  relation 
"between  himself  and  decedent,  a  vested  interest  in  all  of 
her  real  property  by  the  birth  of  living  issue,  which  be- 
came perfected  by  the  death  of  the  wife,  and  he  took  this 
interest  as  the  heirs  at  law  took  the  interest  which  they 
inherited  from  their  deceased  mother,— ct^m  onere.  And 
this  interest  of  the  life  tenant,  like  the  interest  which  de- 
scended to  the  heirs  at  law,  was  covered  by  the  statutory 
lien  in  favor  of  the  tax  bills  assessed  against  the  property, 
and,  if  necessary,  could  be  subjected  to  their  payment. 
We  think  the  trial  court  also  erred  in  overruling  the  mo- 
tion to  file  this  supplementary  petition.  For  the  reasons 
indicated,  the  judgment  appealed  from  in  both  actions  is 
reversed,  and  cause  remanded  for  proceedings  consistent 
w^ith  this  opinion. 

Judges  Guffy  and  DuRelle,  dissent. 

Petition  of  appellee  for  rehearing  overruled. 
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Case  <94 — ^Action  fob  Pebsonal  Injuries — Jujfz  13. 

Memphis  &  Oin.  Packet  Oo.  v.  Buckner. 

APPEAL   FBOM    KENTON    CIEOUIT    0OX7BT. 
JUDOIIBNT    FOB    PLAINTIPF    AND    DEFENDANT    APPEALS.      AfFIBMED. 

Tbial — Sending  Jubt  to  View  Pbemises — Steamboat  Cabbieb — Cabb 
REQxnBED  AS  TO  Shippeb  Who  Feeds  Hw  Stock — Contbibutoby 
Negligence. 

Held:  1.  In  an  action  to  recover  damages  for  injuries  received 
from  falling  into  an  open  hatchway  on  a  boat,  it  was  discre- 
tionary with  the  court  to  send  the  jury  to  view  the  boat 

2.  A  shipper  of  stock  who  is  carried  on  a  steamboat  on  condition 
that  he  is  to  care  for  hi^  stock,  is  entitled  to  the  same  care  aa 
other  passengers;  and  therefore  it  was  negligence  as  to  such  a 
passenger  to  leave  a  hatchway  open,  unilghted  and  unguarded, 
without  any  warning  to  him  from  the  officer  in  charge  of  that 
part  of  the  boat,  who  knew  that  he  was  passing  that  way  in 
caring  for  his  stock,  and  also  knew  the  danger. 

8.  As  plaintiff  had  passed  over  that  way  several  times  in  company 
with,  or  with  knowledge  of,  the  mate,  and  found  it  all  right,  he 
was  not  guilty  of  contributory  negligence,  as  matter  of  law,  in 
assuming  that  it  was  safe,  but  that  question  was  for  the  jury. 

HARVEY  MEYERS  fob  appellant. 

1.  The  evidence  shows  conclusively  that  appellee  knew  where  the 

hatchway  was,  and  that  it  was  liable  to  be  open,  and  in  going 
to  feed  his  stock,  he  could  have  avoided  going  near  it,  and  would 
not  have  been  injured  had  he  used  ordinary  care. 

2.  The  burden  was  upon  the  appellee  to  show  negligence  on  the 

part  of  appellant,  in  order  to  entitle  him  to  recover,  even  if 
he  were  not  guilty  of  contributory  negligence.  Hughes  v.  Rail- 
road Co.,  91  Ky.,  531;  Crane's  Adm'r.  V.  Ohio  Valley  Tel.Co.,  47  S. 
W.,  760;  Reed  v.  Cov.  ft  Cin.  Bridge  Co.,  16  Ky.  Law  Rep.,  379; 

Dwyer   v.  Natl.   Steamship  Co.,   4   Fed.  Rep.,  ;    Murray  v. 

McLean,  57  111.,  378;   Shearman  &  Redfleld  on  Negligence,  sec. 
523. 
8.  Instruction  No.  1  given  by  the  court  made  it  the  duty  of  the  of- 
ficers of  the  boat  to  direct  appellee  which  route  or  way  he 
should  take.     If  appellee  voluntarily  went  upon  deck  it  should 


Digitized  by 


Google 


702  KENTUCKY  REPORTS.         '       [Vol.  108 

Memphis  &  Cin.  Packet  Co.  v.  Buckner. 

have  been  his  duty  to  make  inquiry,  and  not  the  duty  of  the 
officers  to  seek  him  out  and  inform  him. 
4.  The  court  erred  in  refusing  to  permit  the  Jury  to  visit  and  Inspect 
the  boat  where  the  injury  was  received. 

W.  S.  PRYOR,  Attorney  for  appellant. 

1.  There  are  two  views  of  this  case  presented  by  the  testimony,  but 

in  either  aspect  the  verdict  should  have  been  for  the  defend- 
ant, and  the  jury  should  have  been  so  instructed. 

2.  The  defendant,  by  his  own  request,  and  it  was  a  part  of  his  conr 

tract,  was  allowed  to  feed  and  take  care  of  his  own  stock  on  the 
boat.  He  knew  there  were  hatchwasrs  on  boats  for  loading  be- 
neath the  second  deck,  and  yet  With  a  dim  light,  without  mak- 
ing inquiry  as  to  the  best  route  to  take,  he  negligently  fell  into 
the  hatchway  and  was  injured.  This  was  such  contributory 
negligence  as  precludes  his  right  to  recover.  He  assumed  the 
risk.     Shearman  &  Redfleld  on  Negligence,  294. 

M.  1m  HARBISON  and  R.  P.  E2RNST  i-or  APPELLSac. 

1,  The  court  properly  overruled  the  motion  of  appellee  for  peremp- 

tory instruction.  The  record  presents  questions  of  fact  that 
were  properly  submitted  to  the  jury  under  proper  instructions. 

2.  Appellant  knew  that  appellee  was  using  this  passage  way  to  go 

to  his  horses  and  knowing  it  was  dangerous,  no  other  way  was 
pointed  out  to  him. 
8.  On  the  occasion  when  the  accident  occurred  the  passage  way  was 
darkened  by  reason  of  piles  of  freight  on  both  sides.  The  hatch- 
way  was  left  open.  There  was  no  guard  about  It,  and  no  person 
there  to  warn  appellee  of  the  danger.  There  was  no  evidence 
that  he  knew  of  this  hatchway.  Lake  Shore  &  M.  S.  Ry.  Co.  v. 
Brown,  123  111.,  162;  Chicago  &  E.  111.  Ry.  Co.  v.  O'Connor,  119 
111.,  586;  L.  R.  &  Ft.  S.  Ry.  Co.  v.  Miles,  40  Ark.,  298;  Lawson, 
Admx.,  V.  Chicago,  St  P.,  Ac,  Ry.  Co.,  64  Wis.,  447;  Chicago, 
Milwaukee,  &c.,  Ry.  Co.  v.  Carpenter,  12  U.  S.  A.,  392;  Missouri 
Pac.  Ry.  Co.  v.  Ivey,  71  Texas,  409;  Fla.  Ry.  &  Nav.  Co.  v.  Web- 
ster, 25  Fla.;  Porter  v.  N.  Y.,  L.  E.  &  W.  Ry.  Co..  13  N.  Y, 
Supp.,  491;  Carroll  v.  N.  Y.  &  N.  H.  Ry,  Co.,  1  Duer.,  671.  Ist 
Syl.;  Creed  v.  Pa.  Ry.  Co.,  86  Pa.  St,  133;  B.  &  0.  R.  R.  Co.  v. 
State,  72  Md.,  37;  O'Donnell  v.  The  Ry.  Co.,  59  Pa.  St,  239; 
Chicago  &  Alton  Ry.  Co.  v.  Winters,  175  111.,  293  and  303;  N.  Y. 
C.  &  St.  L.  Ry.  Co.  V.  Blumehthal,  160  III.,  40;  Chicago  City 
Ry.  Co.  V.  Rood,  163  111.,  477;  Richmond  &  Danvijle  R.  R.  Co. 
V.  Powers,  149  U.  S.,  43;  Grand  Trunk  Ry.  v.  Ives,  144  U.  S., 
408  and  417;   Texas  ft  Pac.  Ry.  Co.  v.  Gentry,  168  U.  S.,  358; 
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Shearman  &  Red.  on  Negligence  (5th  ed.),  vol.  1,  sees.  52  and 
54;  Cahlll  y.  Cincinnati,  Ac,  Ry.  Co.,  92  Ky..  345;  Needham 
T.  L.  A  N.  R.  R.  Co.,  85  Ky.,  423;  Lou.  Southern  R.  R.  Co.  v. 
Minogue,  90  Ky.,  369;  L.  ft  N.  R.  R.  Co.  v.  Walton,  13  Rep., 
461,  par.  21. 

4.  There  was  no  error  either  in  giving  or  refusing  instructions. 

6.  The  verdict  is  not  excessive  and  was  fully  warranted  by  the  evi- 
dence. Hanover  Ry.  Co.  v.  Coyle,  55  Pa.  St.,  396;  3  Sutherland 
on  Damages,  page  716;  L.  k  N.  R.  R.  Co.  v.  Turner,  12  Rep.,  606. 

6.  We  do  not  know  of  any  case  in  which  it  has  been  held  that  a  trial 
court  abused  its  discretion  in  refusing  to  grant  a  motion  to 
have  the  Jury  visit  some  public  conveyance  for  the  purpose  of 
inspecting  it.    Clayton  v.  Chicago,  &c.,  Ry.  Co.,  67  la.,  238. 

Ofikion  of  the  coubt  by  judge  HOBSON — ^Affibming. 

Appellee,  Hubbard  G.  Buckner,  took  passage  for  himself 
and  family  on  appellant's  steamer  New  South  frona  Cin- 
cinnati, Ohio,  to  Goodrich  Landing,  in  Louisiana,  and  while 
on  the  boat  fell  into  an  open  hatchway,  sustaining  severe 
injuries,  to  recover  for  which  he  brought  this  suit.  The 
jury  returned  a  verdict  in  his  favor  for  $4,500.  The  evi- 
dence was  conflicting  on  the  trial,  but  his  version  of  the 
facts  was  substantially  as  follows:  He  took  two  horses 
with  him,  and  made  arrangements  with  appellant's  Buper- 
intendent  that  he  would  look  after  his  oww  horses  on  the 
trip.  The  horses  were  near  the  stern  of  the  boat.  Ap- 
pellee fed  them  the  evening  that  he  got  on  the  boat;  also 
the  next  morning.  He  passed  over  the  hatch  in  controv- 
ersy in  going  and  returning  on  both  these  occasions.  The 
officer  who  had  charge  of  the  deck  was  with  him  when  he 
fed  the  horses  in  the  morning,  and  returned  with  him  to 
the  upper  deck.  Soon  after  breakfast  he  went  down 
again,  to  see  after  his  horses.  The  same  officer  saw  him 
going,  but  said  nothing  to  him;  and  soon  after  leaving 
this  officer,  as  he  was  on  his  way  to  the  horses,  he  fell 
into  the  open  hatch,  which  was  at  a  dark  place  on  the 
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boat  from  the  freight  being  piled  up  in  such  a  way  as  to 
cut  off  the  light.  The  freight  was  so  piled  as  to  leave  a 
narrow  passway  between,  as  if  for  persons  t6  go.  He  had 
passed  through  this  space  at  least  four  times,  and  had 
found  it  all  right;  but  as  he  went  along  on  this  occasion  he 
fell  into  the  hole  from  the  hatch  having  been  left  open 
for  some  reason.  The  officer  testified  that  he  called  ap- 
pellee's attention  to  the  hatch,  and  told  him  to  go  another 
way.  Appellant  also  introduced  proof  showing  that  the 
hatch  was  open  for  the  reason  that  freight  was  then  being 
passed  down  through  it  into  the  hold;  that  two  men  were 
by  the  side  of  the  hatch,  passing  the  freight  down,  and  the 
others  below  receiving  it.  Appellee  denied  all  this,  and 
the  jury  seem  to  have  believed  his  testimony.  There  was 
no  error  in  the  admission  or  rejection  of  evidence.  The 
instructions  of  the  court  were  very  clear,  and  as  favorable 
to  appellant  as  the  law  warrants.  It  was  discretionary 
with  the  court  to  send  the  jury  to  look  at  the  boat,,  and 
there  seems,  under  the  statute,  to  have  been  no  error  as 
to  the  place  of  trial. 

The  chief  contention  of  the  distinguished  counsel  for  ap- 
pellant is  tha\  the  jury  should  have  been  instructed  per- 
emptorily to  find  for  appellant  on  the  ground- that  there 
was  no  negligence  in  leaving  the  hatch  open,  and  that  it 
was  incumbent  on  appellee,  in  walking  over  the  lower 
deck,  where  he  knew  there  were  hatchways,  to  avoid  falling 
into  tfiem.  The  position  of  counsel,  which  was  embodied 
in  several  instructions  asked  in  the  lower  court,  is  stated 
in  the  brief  in  these  words:  "The  appellee  occupied  no 
better  position  than  the  roustabout  and  employe,  and 
while  in  the  passenger  cabin  a  degree  of  care  and  safety 
for  his  protection  as  a  passenger  is  assured. .  When  he 
leaves  the  cabin,  and  seeks  to  go  upon  the  deck  to  perform 
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the  menial  service  of  feeding  his  stock  or  that  of  others,' 
he  must  know,  and  is  presumed  to  know,  that  his  shield  as 
a  passenger  is  laid  aside,  and  that  the  perils  pertaining  to 
such  risks  he  voluntarily  assumed."  The  court  below 
properly  refused  to  assent  to  this  view  of  the  case.  When 
appellant  agreed  with  appellee  that  he  might  feed  and  care 
for  his  horses  on  the  trip,  it  was  his  duty  not  to  endanger 
him  unnecessarily,  and  when  it  knew  how  he  was  proceed- 
ing to  care  for  his  stock  it  was  its  duty  to  inform  him  of 
dangers  known  to  it  but  unknown  to  him.  He  had  passed 
over  this  passway  so  often,  and  the  freight  was  so  piled 
about  it,  as  to  justify  him  in  hjielieving  that  it  was  safe, 
and  had  been  left  there  for  a  passway.  To  leave  a  hold 
open  in  such  a  place,  where  there  was  no  light,  when  the 
carrier  knew  of  ite  use  'by  appellee  and  others,  was,  it 
seems  to  us,  negligence,  unless  some  warning  was  given, 
for  the  officer  in  charge  of  the  deck  knew,  not  only  that 
appellee  was  going  this  way,  but  saw  him,  just  before  he 
was  injured  going  over  it  again.  Appellee  did  not  cease  to 
be  a  passenger  when  he  went  to  feed  his  stock,  nor  was  ap- 
pellant absolved  from  its  obligation  to  protect 
him  from  dangers  to  which  he  was  exposed, 
of  which  it  had  notice  but  he  was  ignorant. 
Thus,  in  Railway  Co.  v.  Carpenter,  12  U.  S.  App. 
892,  (5  C.  C.  A.,  551),  (56  Fed.,  451),  the  plaintiff  was  a 
stock  dealer,  traveling  over  the  railroad  in  charge  of  some 
car  loads  of  stock,  which  were  near  the  front  end  of  the 
train.  When  a  stop  was  made  at  a  station,  he  went  for- 
ward from  the  caboose  in  which  he  had  been  riding,  to  ex- 
amine the  stock.  While  he  was  thus  engaged,  the  engine 
gave  the  signal  for  starting,  and  the  train  pulled  out. 
Finding  it  would  be  impossible  for  him  to  go  back  and 

Vol.  108-45 


Digitized  by 


Google 


706  KENTUCKY  REPORTS.  [Vol.108 

iMemphis  &  Cin.  Packet  Co.  y.  Buqkner. 

board  the  caboose,  owing  to  the  speed  that  the  train  would 
attain,  be  climbed  upon  one  of  the  forward  cars,  for  the 
purpose  of  walking  back  over  the  cars  to  the  caboose;  this 
being  the  custom.  While  walking  back,  he  was  struck 
by  an  overhead  bridge,  and  severely  injured.  After  he 
started  to  walk  back,  he  did  not  turn  to  look  in  the  direc- 
tion in  which  the  train  was  moving.  The  bridge  might 
have  been  seen  for  a  distance  of  three-quarters  of  a  mile 
had  he  been  looking  in  that  direction.  There  was  a  ver- 
dict for  the  plaintiff,  which  was  upheld  on  appeal.  Among 
other  things,  the  court  said:  ^^Undcr  the  circumstances 
we  are  not  prepared  to  hold  that  it  was  his  duty  to  assume 
that  there  were  dangerous  structures  ahead,  and  that  he 
was  guilty  of  culpable  negligence  in  failing  for  a  few  min- 
utes to  turn  and  look  for  such  structures.  On  the  con- 
trary, we  think  that  the  question  of  negligence  in  this  re- 
spect was  properly  a  question  for  the  jury,  and  that  the 
circuit  court  did  right  in  submitting  it  to  the  jury."  It 
is  well  settled  that  one  who  is  carried  on  condition  that 
he  is  to  care  for  stock  does  not  thereby  cease  to  be  a 
passenger,  but  is  entitled  to  the  same  care  a^  other  pas- 
sengers carried  on  the  same  train  or  conveyance.  Lawson 
V.  Railway.  Co.,  64  Wis.,  447,  (24  N.  W.,  618),  (54  Am.  Rep. 
634);  Railway  Co.  v.  Ivy,  71  Tex.  409,  (9  S.  W.,  346),  (1  L.  R. 
A.  500);  Railway  Co.  v.  Miles,  40  Ark.  298,  (48  Am.  Rep.  10). 
In  Railroad  Co.  v.  Beebe,  174  111.,  13,  (50  N.  E.  1019),  (43 
L.  R.  A.  210),  a  stock  owner  on  a  freight  train  under  a  con- 
tract to  care  for  his  stock,  but  to  ride  in  the  caboose,  was 
injured  in  the  stock  car,  where  he  had  gone  to  look  after 
his  stock,  and  before  he  had  finished  attending  to  it  the 
train  started  out  with  him  still  in  the  stock  car.  When 
it  stopped  again,  it  was  suddenly  started  with  a  violent 
jerk,  by  which  he  was  thrown  from  the  stock  car,  and 
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severely  injui-ed.  Among  other  things,  the  court  said: 
*'The  contract  must  be  so  construed  as  to  be.  consistent 
with  itself.  If  the  deceased  was  obliged  to  feed,  water, 
arid  take  care  of  hife  stock,  he  had  the  right  to  go  into  the 
car  where  the  stock  was,  in  order  to  fulfill  this  obligation. 
Counsel  for  appellant  claim  that  while  the  train  was  in 
motion  it  was  the  duty  of  the  deceased  to  be  in  the  ca- 
'boose,  and  that  only  when  the  train  stopped  did  he  have 
any  right  to  go  into  his  car  to  feed  and  water  his  stock. 
The  evidence  tends  to  show  that  when  the  train  stopped 
at  Lasalle  the  deceased  was  in  his  own  car,  and  was  there 
engaged  in  watering  his  stock,  and  was  assisted  in  so 
doing  by  the  conductor  and  brakeman  of  the  train.  While 
he  was  thus  engaged  in  feeding  and  watering  his  stock, 
the  train  suddenly  started,and  did  not  again  stop  until  it 
peached  the  place  where  the  accident  occurred.  The  stop 
m^de  at  Lasalle  would  appear  to  have  been  a  very  short 
one,  and  not  long  enough  to  enable  the  deceased  to  finish 
the  acts  of  attention  which  he  was  giving  to  his  stock. 
It  was  a  fair  question  to  be  submitted  to  the  jury  whether, 
under  all  the  circumstances,  the  servants  of  appellant  in 
charge  of  the  train  did  not  fail  to  give  the  deceased  suflS- 
cient  time  to  feed  and  water  his  stock  and  return  to  the 
caboose  before  the  train  started.  After  the  train  started, 
and  while  it  was  in  motion,  it  was  not  possible  for  him 
to  reach  the  caboose.  It  was  a  question,  therefore,  for 
the  jury  to  determine,  whether  or  not  the  deceased  was 
guilty  of  contributory  negligence  in  being  in  the  car,  and 
whether  or  not  he  was  not  forced  to  remain  there  by  rea- 
son of  the  conduct  of  the  servants  of  the  appellant  in  caus- 
ing the  train  to  start  before  he  had  finished  caring  for 
the  stock.  If  there  had  been  no  provision  in  the  contract 
of  shipment  requiring  the  deceased  to  feed  and  water  his 
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stock,  it  would  have  been  the  duty  of  appellant  to  do  so, 
and  appellant  would  have  been  liable  to  the  deceased  fot 
a  loss  or  injury  occurring  to  the  stock  in  case  it  had  failed 
to  discharge  this  duty.  But,  inasmuch  as,  by  the  terms 
of  the  contract,  14e  duty  of  caring  for  the  stock  was  as* 
sumed  by  the  deceased,  as  the  shipper  thereof,  the  appel- 
lant was  under  obligation  to  afford  him  a  reasonable  op- 
portunity and  reasonable  facilities  for  doing  what  the 
contract  required  him  to  do.  It  failed  to  furnish  him  such 
reasonable  opportunity  and  facilities  if  it  refused  to  de- 
tain its  train  long  enough  at  a  proper  stopping  pla<%  to 
enable  him  to  feed  and  water  his  stock  and  return  to  the 
caboose  before  the  starting  of  the  train.  5  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  pp.  436,  437."  In  this  case,  under  the 
instructions  of  the  court,  the  jury  have,  in  effect,  found 
that  it  was  in  the  contract  for  carrying  plaintiff  and  his 
family  and  horses  that  during  the  trip  plaintiff  should 
feed  and  care  for  the  horses;  that  appellant  did  not  inform 
him  of  any  route  or  way  to  travel  in  going  to  and  from  the 
horses;  that  he  exercised  ordinary  care  in  selecting  the 
route  and  using  it;  that  appellant's  officer  in  charge  of 
that  part  of  the  boat  knew,  before  plaintiff  was  injured, 
that  he  was  using  this  route,  and  knew  of  the  danger  in 
its  use,  and  did  not  inform  him  of  the  danger,  or  of  any 
other  route  to  travel;  and  that  the  hatch  was  negligently 
permitted  to  remain  open,  and  unlighted  and  unguarded, 
by  reason  of  which  he  was  injured.  While  the  evidence 
is  conflicting,  we  are  not  prepared  to  say  that  the  verdict 
is  against  the  evidence,  or  that,  considering  the  nature  of 
the  injuries,  the  amount  allowed  appellee  is  excessive.  In 
its  regard  for  human  life  the  law  imposes  upon  carriers 
of  passengers  the  obligation  to  use  proper  care  to  protect 
them  from  injury  which  it  has  reason  to  anticipate;  and 
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appellant  was  required,  when  it  knew  of  appellee's  use 
of  this  passway,  to  warn  him  of  the  danger  attending  its 
use,  and  the  jury  were  warranted  in  finding  it  guilty  of 
negligence  in  leaving  the  hatchway  open,  unguarded,  and 
unlighted  under  the  circumstances.  As  appellee  had  pass- 
ed over  this  way  so  often,  and  found  it  all  right,  in  com- 
pany with,  or  with  the  knowledge  of,  the  mate,  we  do 
not  see  that,  as  a  matter  of  law,  he  was  guilty  of  con- 
tributory negligence  in  assuming  it  was  safe;  and  under 
the  testimony  the  questions  of  negligence  on  the  part  of 
appellant  and  of  contributory  negligence  on  the  part  of 
appellee  were  properly  submitted  to  the  jury.  Judgment 
afQrmed. 


Cask  9&— (AonoN  on  Attaosmeitt  Boin>— Juke  18.  •• 

Martin,  &c.,  v.  Turpin,  &c. 

APFBAL  ntOM    UADISON   OUKTUIT  OOUBT. 

JtrDOHENT  FOB  Defekdants  akd  Plaintitfs  Afpb^ll.    AniBlCXD. 

Attachment— Wbongfui*  Levy  on  Pbofebtt  Not  Belonoino  to 
Debtoe— Liability  on  Bond. 

Held:  The  sureties  In  an  attachment  bond  are  not  liable  for  the 
wrongful  levy  of  the  attachment  on  the  property  of  anotfier 
than  the  debtor,  there  being  no  breach  of  the  bond,  unless  the 
attachment  was  wrongfully  obtained. 

GRANT  E.  JAJJLY,  Attobnet  fob  affellants. 

R.  H.  €OQKB»  Attobnet  ^b  appellees. 

(No  briefs  in  the  record.) 

Opinion  of  the  coubt  by  JU'DGEJ  HiOBSON — ^Affibhino. 

On  January  23,  1896,  Hayden  Turpin  filed  suit  in  the 
Madison  Circuit  Court  against  A.  K.  Lewis,  to  recover  on 
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a  note  executed  to  him  by  Lewis  for  f  150,  and  sued  out  an 
,  attachment,  which  was  levied  on  Lewis'  interest  in  a  tract 
of  lapd,  Appellees  Alex  Turpin  and  D.  M.  Chenault  were 
the  sureties  in  the  attachment  bond  executed  in  the  ac- 
tion. Appellants  William  Martin,  Mollie  Martin,  and  J. 
M.  Owen  were  made  defendants  to  the  petition  as  claim- 
ants of  the  land*  which  was  sought  to  be  subjected.  They 
appeared,  and  filed  answer,  setting  up  their  right  to  it. 
On  final  hearing  judgment  was  rendered  against  Lewis 
for  the  debt,  sustaining  the  attachment  as  to  him,  but  dis- 
missing the  action  as  to  appellants,  it  being  adjudged  by 
the  court  that  A.  K.  Lewis  had  no  interest  of  any  kind  in 
the  land.  Appellants  thereupon  filed  this  action  on  the 
attachment  bond  executed  in  that  action,  alleging  that  by 
reason  of  the  attachment  they  had  been  compelled  to  em- 
ploy an  attorney  and  incur  costs;  that  they  had  lost  much 
time,  and  been  much  annoyed,  in  attending  to  the  suit,  and 
defending  the  attachment,  and  were  kept  out  of  the  pos- 
session of  the  rents  and  profits  of  the  land,  delayed  in 
the  collection  of  a  lien  de'bt  on  it,  and  compelled  to  pay 
out  additional  cost, — by  all  of  which  they  were  damaged 
in  the  sum  of  f250,  for  which  they  prayed  judgment.  The 
court  below  sustained  a  demurrer  to  ther  petition,  and 
dismissed  the  action. 

Section  198  of  the  Code  of  Practice  requires  the  clerk, 
before  issuing  an  order  of  attachment,  to  take 
a  bond,  with  one  or  more  sufficient  sureties,  of  the 
plaintiff,  to  the  effect  that  the  plaintiff  shall  pay  to  the 
defendant  all  damages  which  he  may  sustain  by  reason  of 
the  attachment  if  the  order  be  wrongfully  obtained,  not 
exceeding  double  the  amount  of  the  plaintiff's  claim.  The 
purpose  of  this  bond  is  to  protect  the  attachment  defend- 
ant in  case  the  attachment  is  improi>erly  obtained.    If  the 


Digitized  by 


Google 


Vol.  108]  APRIL  TERM,  1900.  711 

Martin,  Ac,  v.  Turpln,  &c. 

order  of  attachment  is  not  wrongfully  obtained,  there  is, 
under  the  terms  of  the  statute,  no  breach  of  the  bond.  In 
this  case  the  general  attachment  against  the  property  of 
A.  K.  Lewis  was  properly  obtained,  for  on  final  hearing 
it  was  so  adjudged  by  the  court,  and  that  judgment  is 
still  in  force.  The  fault  here'was  not  in  the  issuing  of  the 
general  attachment  against  the  property  of  A.  K.  Lewis, 
but  in  the  levying  of  it  on  the  land  of  appellants.  Appel- 
lants, under  section  214  of  the  Code  of  Practice,  might  have 
secured  a  release  of  the  levy  by  executing  bond  as'therein 
provided,  or,  failing  in  fhis,  they  may  look  to  the  plaintiff 
in  the  attachment  who  procured  the  levy,  or  the  oflScer 
making  it,  as  in  other  cases  of  trespass  or  damages  for 
the  seizure  of  their  property.  But  these  are  matters  not 
covered  by  the  attachment  bond.  To  sustain  appellants' 
right  to  recover  attorneys'  fees*  we  are  referred  to  section 
7,  Kentucky  Statutes:  "If  property  be  distrained  or  at- 
tached without  good  cause  for  suing  out  such  distress  or 
attachment,  the  owner  of  such  property  may  in  an  action 
against  the  party  suing  out  the  distress  or  attachment  re- 
cover damages  for  the  wrongful  seizure;  and  if  the  prop- 
erty be  sold,  also  damages  for  the  sale  thereof  and  the 
defendant's  costs  in  the  distress  or  attachment,  including 
reasonable  attorneys'  fees.  In  such  cases  the  plaintiff 
shall  not  be  held  to  allege  or  prove  malice  on  the  part  of 
the  defendant."  This  provision  has  no  reference  to  at- 
tachment bonds.  It  expressly  gives  the  remedy  against 
the  party  suing  out  the  distress  or  attachment,  and  no  one 
else  isi  liable  under  it.  By  its  terms  the  liability  arises 
if  property  is  distrained  or  attached  without  food  cause 
for  suing  out  the  distress  or  attachment.  Liability  for  a 
wrongful  levy  of  the  attachment  is  not  within  the  words 
or  the  purpose  of  the  section.    Its  sole  object  is  to  give  an 
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action  to  the  person  against  whom  the  writ  is  issued,  where 
it  is  sued  out  without  good  cause.  We  are  also  referred  to 
section  3212,  Kentucky  Statutes,  but  that  only  applies  to 
distress  or  attachment  for  rent,  and  is;  in  substance,  the 
same  as  the  old  statute  under  which  it  was  held  that  the 
double  damages  could  not  be  awarded  againsrt  the  landlord 
for  distraining  the  goods  of  a  stranger.  Ward  v.  Beatty, 
2  B.  Mon.  260.  The  substance  of  the  case  is  that  appel- 
lants claim  to  own  land  which  Hayden  Turpln  claimed 
that  A.  K.  Lewis  owned.  The  title  to  this  land  was  liti- 
gated and  determined  in  the  suit  above  referred  to.  Ap- 
pellants are  entitled  to  their  legal  costs  allowed  in  that 
action,  but  to  no  attorneys'  fees  beyond  that  allowed  by 
the  statute  to  be  taxed  as  costs.  In  Worthington  v.  Mor- 
ris' Ex'x,  98  Ky.  57,  (32  S.  W.  269),  where  an  attachment 
had  been  issued  and  levied  upoi^  the  property  of  another, 
who  successfully  maintained  his  right  to  the  property,  and 
secured  the  discharge  of  the  attachment  as  to  him,  this 
court  said:  "We  do  not  see  in  what  respect  this  action 
differs  from  one  brought  to  subject  the  property  alleged 
to  be  fraudulently  held  by  one  person  for  the  benefit  or 
protection  of  another  as  against  the  latter's  debts.  If  the 
plaintiff  succeeds  in  such  a  case,  he  may  as  justly  claim 
that  he  ought  to  have  his  attorneys'  fees  paid  because  the 
defendant  wrongfully  and  illegally  sought  to  cover  up  his 
friend's  property,  and  caused  this  additional  loss,  as  that 
the  defendant,  if  successful,  may  claim  his  extraordinary' 
costs  and  attorneys'  fees."  In  Warehouse  Co.  v.  Gibbons 
(Ky.)  55  S.  W.  2,  this  case  was  approved,  and  it  was  held 
that  the  pleasure  of  recovery  by  a  claimant  of  attached 
property,  in  a  case  like  this,  is  the  actual  and  direct  dam- 
age to  the  property  itself.  To  this  extent  the  officer  who 
levied  the  attachment  or  the  plaintiff  procuring  it  may  be 
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held  liable  in  a  suit  against  theni  for  the  tort,  but  no  re- 
covery for  this  can  be  had  on  the  attachment  bond.  The 
judgment  of  the  circuit  court  dismissing  the  action  on  the 
bond  is  therefore  affirmed. 


Case  9G— Action  to  Bn^pobcb  Lien  on  Land — ^Jttnb  18. 

Griflath  and  Wife  v.  Bluegrass  Building  and 
Loan  Association. 

APPEAR    FBOIC    rUClCINO    dBOUIT    COITBT. 
JUDGICENT  FOB  PLAINTUTF  AND  QrOTITH.  AND  WiFE  APPEAL.     AFFIRMED. 
JiniGMENT — EnFOSCEMENT  OF  LlEN — SaLB  OF  PBOPEBTT  TO  SaTISFT  AIX 

Liens — ^Necessitt  of  Process  on  Cross  Petition  and  Amended 
Petition. 

Held:  1.  Under  CItU  Code  Practice,  section  692,  where  the  plaintiff 
in  an  action  to  enforce  a  lien  on  property  states  the  ezlvtence 
of  a  lien  held  (by  another,  and  makes  him  a  defendant,  asking 
a  sale  of  the  property  to  satisfy  both  liens,  and  such  defendant 
files  a  cross  petition  asserting  his  lien,  no  process  thereon  Is 
necessary  to  authorize  a  sale  of  the  property  to  satisfy  both 
liens,  and  therefore  judgment  may  be  rendered  on  the  same  day 
•  such  pleading  is  filed  for  such  a  sale  of  the  property,  no  personal 
judgment  being  rendered  in  favor  of  the  plaintiff  in  the  cross 
petition,  and  no  part  of  the  proceeds  of  sale  being  withdrawn,  by 
him  until  the  debtor  has  had  an  opportunity  to  be  heard. 

2.  In  an  action  to  enforce  a  lien  on  property,  no  summons  was  neo- 
eesary  on  an  amended  petition  stating  the  existence  of  a  lien 
inferior  to  the  lien  of  plaintifts,  and  asking  a  sale  of  the  prop* 
erty  to  satisfy  both  liens. 

J.  M.  COLLINS  and  G.  A.  CASSIDY,  Attobnets  fob  afpellamtb. 
JOHN  P.  iMcCAiRTNEY,  Attorney  for  - 
(No  briefs  in  the  record.) 
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\ __ . 

OPIiaON   OF  THE  COUBT  BY  JUDGE   HOBSON^ASTIBMIITG. 

Appellee,  the  Bine  OrasB  Building  &  Loan.  Association, 
filed  this  suit  on  September  8,  1896,  against  appellants, 
James  GriflSth  and  wife,  to  recover  against  him  on  a  note 
executed  by  him  to  it  of  date  September  22,  1894,  for  the 
sum  of  fl,400,  and  to  foreclose  a  mortgage  given  by  him 
and  his  wife  to  secure  the  payment  of  the  money.    It  was 
alleged  in  the  petition  that  the  land  could  be  divided  with- 
out materially  impairing  its  value,  and  that  there  were  no 
other  liens  on  it  known  to  the  plaintiff.    Judgment  was 
prayed  against  the  husband  for  the  debt,  and  that  the 
land,  or  so  much  of  it  as  might  be  necessary,  should  be 
sold.    A  summons  was  issued,  upon  the  petition,  and  duly 
served  on  appellants.    No  steps  were  taken  in  the  action 
until  January  15,  1898,  when  an  order  was  made  filing  an 
amended  petition.    In  this  amended  petition  certain  cred- 
its were  set  up  on  accounts  of  payments  made  by  Griffith 
on  the  debt,  which,  as  alleged,  reduced  the  amount  due 
by  him  to  the  sum  of  f  1,215.10;  and  it  was  further  stated 
that  James  C.  Fisher  had  a  lien  on  the  land  by  mortgage 
executed  to  him  by  GrifQth  and  wife  on  Jane  20,  1895,  for 
1384.96  and  interest,  which  was  inferior  to  the  lien  of  plain- 
tiif.    Fisher  was  made  defendant  to  this  amended  peti- 
tion, and  in  it  judgment  was  prayed  against  James  Griffith 
for  f  1.215.10,  with  interest;  also  for  a  prior  lien  on  the 
land,  and  that  Fisher's  lien  be  adjudged  subordinate,  and 
the  land  sold,  first,  to  pay  plaintiffs  debt,  and  then,  if  any- 
thing was  left,  to  be  applied  to  the  lien  of  Fisher.    On  the 
same  day  that  this  amended  petition  was  filed,  James  C. 
Fisher  appeared,  and  filed  his  answer  and  cross  petition, 
in  which  he  set  up  the  same  facts  as  to  his  debt  and  mort- 
gage that  had  been  set  up  in  the  amended  petition,  and 
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prayed  a  sale  of  tbe  land,  and  personal  judgment  against 
GriflSth  for  the  debt.  On  the  same  day  the  case  was  sub- 
mitted, and  judgment  entered  in  favor  of  the  building  and 
loan  association  against  James  Griffith  personally  for  its 
debt  of  11,215.10,  with  interest  and  costs.  It  was  also  ad- 
judged that  the  mortgage  lien  of  the  building  and  loan 
association  should  be  foreclosed,  and  that  the  land,  or 
enough  of  it  to  pay  its  debt,  should  be  sold ;  that  its  mort- 
gage lien  was  prior  to  all  others  on  the  land;  that  Fisher 
had  a  lien  on  the  land  for  his  debt  subordinate  to  its 
lien;  and  that  enough  of  the  land  to  pay  both  debts  should 
be  sold,  the  debt  of  the  association  to  be  first  paid  out  of 
the  proceeds,  and  the  remainder,  if  any,  to  be  applied  to 
the  Firiiher  debt.  The  commissioner  of  the  court  was  or« 
dered  to  make  the  sale,  and  to  take  bond  to  himself  for  the 
proceeds,  payable  in  six  and  twelve  months.  No 
personal  judgment  was  rendered  for  the  Fisher 
debt,  and  no  order  was  made  allowing  him 
to  withdraw  any  part  of  the  proceeds  of  the 
sale.  No  sale  having  been  made  under  this  order, 
the  court,  on  October  8, 1898,  ordered  the  commissioner  to 
make  the  sale  on  Monday,  December  26,  1898.  This  he 
did,  and  filed  his  report  of  sale  on  January  3, 1899,  showing 
that  the  property  had  been  purchased  by  Anna  B.  Everett 
for  f  1,700,  which  was  f200  more  than  it  was  appraised  at. 
On  the  same  day  appellants,  Griffith  and  wife,  appeared^ 
and  moved  the  court  to  set  aside  the  judgment  rendered 
in  the  case  on  the  ground  that  it  was  void.  This  motion 
the  court  overruled.  They  then  filed  exceptions  to  the 
report  of  sale  on  the  same  ground,  which  were  also  over- 
ruled by  the  court,  and  the  sale  confirmed. 

The  objection  to  the  proceeding  is  that,  although  process 
was  duly  served  on  the  original  petition  of  the  building 
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and  loan  asBociation,  there  was  no  summons  on  the  amend- 
ed petition,  or  on  Fisher's  cross  petition,  and  that  the 
judgment  was,  for  this  reason,  yoid.  No  defense  was 
offered  to  the  action,  nor  was  there  any  irregularity  in  tha 
sate.  The  ,only  que^ion  is  as  to  the  validity  of  the  judg- 
ment without  process  on  the  amended  petition  or  the' 
cross  petition  of  Fisher.  Section  692  of  the  Code  is  as  fol- 
lows: "The  plaintiff  in  an  action  for  enforcing  a  lien  on 
property  shall  state  in  his  petition  the  liens  held  thereon 
by  others,  making  them  defendants;  and  may  ask  for  and 
obtain  a  judgment  for  the  sale  of  the  property  to  satisfy 
all  of  said  liens  which  are  shown  to  exist,  though  the  de- 
fendants fail  to  assert  their  claims.  Such  defendants 
shall  not,  howeyer,  be  allowed  to  withdraw  or  receive 
any  of  the  proceeds  of  such  sale,  until  they  have  shown 
their  right  thereto  by  answer  and  cross-petition.  But  un- 
less a  personal  judgment  be  prayed  for  in  such  cross-peti- 
tion, there  nee.d  not  be  any  sunmions  thereon;  and  it  shall 
be  treated  with  reference  to  the  time  of  answering  thereto, 
aiB  a  set-off  or  counter-claim."  Without  the  statute,  a 
proceeding  precisely  similar  to  that  in  this  case  was  sos- 
tained  by  this  court  in  Jenkins  v.  Smith,  4  Mete.  380.  The 
statute  would  appear  to  be  only  declaratory  of  the  rule 
announced  in  that  case,  which  wa«  subsequently  question- 
ed. Calvin  v.  Williams,  8  Bush,  346.  In  this  case  the 
plaintiff  literally  followed  the  statute.  Fisher  has  not 
been  allowed  to  withdraw  or  receive  any  of  the  proceeds 
of  the  sale,  and  no  personal  judgment  has  been  rendered 
for  his  debt.  If  there  is  any  defense  to  Fishers  debt,  or 
to  his  having  a  lien  on  the  land,  it  may  yet  be  set  up.  Ap- 
pellants do  not  appear  to  have  been  prejudiced,  or,  at 
least,  they  have  not  disclosed  any  facts  showing  that  in- 
justice has  been  done.    The   original  petition  prayed  a 
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isale  of  the  land.  The  amended  petition  set  up  a  matter 
germane  to  that  alleged  in  the  original  petition,  and  in- 
cidental to  the  relief  there  soaght.  It  was  not  a  new 
cause  of  action, 'but  a  newly-discovered  fact,  proper  to  be. 
brought  before  the  court  for  the  correct  obtention  of  the 
relief  sought  in  the  original  petition.  McKibben  v.  Worth- 
ington's  Ex'r  (Ky.)  45  S.  W.  233.  The  order  of  sale  only 
brought  the  fund  into  court  for  adjudication.  Were  it 
otherwise,  the  land  might  be  sacrificed,  or  the  plaintiff 
unduly  delayed  in  the  collection  of  his  debt.  Judgment 
affirmed* 


Cask  97 — ^Agtioh  bt  the  Comhonwealth  v.  LomsvnxE  &  JEFFEBSoir* 
vnxE  Febbt  Compajvt  to  Rbcoveb  Taxes — ^June  13. 

Louisville  &  Jeflfersonville  Ferry  Co.  v.  Oom- 
monwealth  of  Kentucky  (five  cases). 

AFPBAI.   nfiOlC    FftANKUN    OIBCUIT   OOUBT. 

Judgment  fob  Commonh^tealth  Ain>  Detvivdaj^t  Appeals.    AmBMBD. 

Taxatioit — Yaluatign  of  Febby  Fbanchise — Additional  Fbanchi8B 
GBANTia)  bt  Anotheb  State — ^Rktboactive  Assessments. 

Held:  1.  The  fact  that  a  ferry  company  incorporated  In  Kentucky, 
and  having  a  franchise  granted  by  that  State  for  the  transporta- 
tion of  persons  and  property  from  the  Kentucky  side  to  the 
Indiana  side  of  the  Ohio  river,  has  also  a  franchise,  granted  by 
the  State  of  Indiana,  for  the  transportation  of  persons  and  prop* 
erty  from  the  Indiana  side  to  the  Kentucky  side  of  the  Ohio 
river,  does  not  require  that  the  State  of  Kentucky,,  in  valuing  its 
franchise  for  taxation,  shall  deduct  anything  on  that  account; 
the  State  of  Kentucky  having  the  right  to  tax  the  added  value 
which  the  Indiana  franchise  gives  to  the  Kentucky  franchise. 

3.  The  fact  that  a  Kentucky  ferry  company,  domiciled  in  Kentucky, 
is  engaged  in  interstate  commerce,  does  not  deprive  the  State 
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of  Kentucky  of  the  right  to  tax  its  franchise;  and  its  income 
may  be  considered  in  fixing  the  value  of  that  franchise. 
8.  Under  Kentucky  Statutes,  section  4090,  providing  that  where  the 
report  of  a  corporation  is  not  made  within  the  time  required  by 
law,  the  State  Board  of  Valuation  and  Assessment  shall  proceed 
to  ascertain  the  facts,  and  fix  the  value  of  the  corporate  fran- 
chise for  taxation,  and  section  4077,  providing  that  the  Auditor 
shall  calf  the  board  together  from  time  to  time  as  the  business 
may  require,  the  board  has  power  to  make  retrospective  assess- 
ments of  franchises  which  liave  been  omitted  from*  taxation  for 
previous  years;  and  this  is  true,  though  section  4241  confers 
power  upon  the  sheriff  and  auditor's  agent  to  assess  omitted 
property. 

(Held  in  second  opinion.) 

4.  Taxes  are  liabilities  created  bystatute,  within  the  Kentucky  Statutes, 
section  2515,  and  are  barred  after  the  lapse  of  five  years 
after  they  are  due  and  payable,  but  they  do  not  become  due  until 
after  the  assessment  is  made. 

HUMPHREY  &  DAVIE,  Attobneys  for  appellant. 

First,  The  Boarjl  of  Valuation  and  Assessment  had  no  right 
to  take  into  consideration  the  value  of  the  Indiana  franchise  for 
the  purpose  of  a  Kentucky  assessment. 

Second,  The  assessment  being  based  upon  earnings  of  inter- 
state commerce  is  void. 

Third,  The  board  was  bound  by  the  law  to  apportion  the  net 
earnings  equitably  between  the  Kentucky  franchise  and  the 
Indiana  franchise. 

Fourth,  The  taxes  for  1893  are  barred. 

Fifth,  The  board  had  no  right  to  make  any  assessments  for  the 
years  1893,  1894,  1895,  1896  or  1897. 

1.  The  Jurisdiction  of  Indiana  and  Kentucky  are  concurrent  over 

the  river  and  neither  State  can  grant  a  ferry  franchise  for  the 
transportation  of  persons  and  property  except  from  its  own 
border  to  the  border  of  the  other  State.  Virginia  Compact,  art. 
U;  Ky.  Stats.,  page  44;  Newport  v.  Taylor's  Bxrs.,  16  B.  Mon., 
699,  784;  Conway  v.  Taylor,  1  Black,  622;  Rives  v.  UtUe,  7  Bush, 
469. 

2.  A  ferry  franchise  is  an  incorporeal  hereditament.    2  Washburn  on 

Real  Property,  291-2  and  210;   Stevens  v.  Stevens,  3  Dana,  371; 
Lipp  V.  Allander,  27  la.,  460;   1  Scribner  on    Dower,     189;     2 
Scribner   on   Dower    (74),   599. 
^  The   so-called   franchise   tax   is  a  tax  on   property.     Henderson 
Bridge  Co.  v.  Com.,  99  Ky.,  623;  Henderson  Bridge  Co.  v.  Ky^ 
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166  U.  S.,  150,  152»  154;  Adams  E}zpress  Co.  v.  Kentucky,  166 
U.  a.  171.  180. 

4.  The  Board  of  Valuation  and  Assessment,  in  capitalizing  net  earn- 

ings from  interstate  commerce,  in  effect  was  levying  a  tax  on 
interstate  commerce,  and  this  is  void.  Gloucester  Ferry  Co.  t. 
Penn.,  114  U.  S.,  1&6;  Phila.  Steamship  Co.  v.  Pa.,  123  U.  S.,  32€. 

5.  The  board  should  have  apportioned  the  valuation  as  between  the 

franchises  granted  from  the  two  States.  Ky.  Statutes,  sees.  407d, 
4080. 

6.  The  board  has  no  right  to  retrospectively  assess,  such  power  be- 

ing given  to  another  officer.  1  Desty  on  Taxation,  460;  Welty 
on  Assessments,  sec.  24;  Burroughs  on  Taxation,  sec.  93;  Sud- 
derth  v.  Brittain,  76  N.  C,  458;  C.  N.  R.  R.  Co.  v.  Commission- 
ers, 77  N.  C,  4;  Johnson  v.  Royster,  88  N.  C,  194;  State  ▼. 
L.  a.  B.  ^  S.  D.  Co.,  3^  La.  Ann.,  736;  Ky.  Stat,  sec.  4241;  Endllch 
on  Interpretation  of  Statutes,  pages  559,  288. 

If.  H.  THAT1CHE3R  fob  appexlee. 

Citations  and  authorities  quoted  in  argument  against  the  fol- 
lowing propositions  argued  by  appellant: 

First,  That  the  Jurisdiction  of  Indiana  and  Kentucky  are  con- 
current over  the  river,  and  neither  State  can  grant  a  franchise 
for  the  transportation  of  persons  and  property,  except  from  its 
own  border,  to  the  border  of  the  other  State;  and  that  Indiana 
has  equal  property  rights  in  the  Ohio  river  as  Kentucky.  Vir- 
ginia Compact,  art.  11,  Ky.  Stats.,  page  44;  Meyler  v.  Wedding, 
S.  W.  R.,  vol.  -53,  page  809;  Lou.  Bridge  Co.  v.  City  of  Louisville, 
81  Ky.,  194;  McFall  v.  Com.,  2  Met,  394;  Handley's  Lessee  v. 
Anthony,  5  Wheat,  374,  (5  L.  Ed.,  113;  Henderson  Bridge  Co. 
edv.  Com.,  99  Ky.,  626. 

Fifth,  That  these  cases  are  unlike  that  of  Henderson  Bridge 
Co.  V.  Kentucky,  because  the  Henderson  Bridge  Company  was 
not  engaged  In  commerce  or  transportation.  Henderson  Bridge 
Co.  adv.  Com.,  99  Ky.,  626. 

Seventh^  That  the  taxes  for  1893  are  barred  by  limitation.  Act 
1889-90,  page  144,  ch.  1763;  Ky.  Stats.,  sec.  4078. 

Eighth^  That  the  Board  of  Valuation  and  Assessment  had  no 
right  to  retrospectively  assess,  such  power  being  given  to  an- 
other officer.  Ky.  Stats.,  sees.  4078,  4090  and  4091;  A.  ft  BL 
Enc,  vol.  26»  p.  448;  Mills,  v.  Johnson,  17  Wis.,  698;  Hallo  t. 
Halmer,  12  N-eb.,  87;  St  Louis,  &c.,  R.  Co.  v.  Suwell,  88  lU., 
S36;  People  v.  McCreery,  34  Cal.,  432,  and  sundry  other 
referred  to  In  foot-note;  A.  ft  E.,  vol.  25,  449. 
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QraaoiT  00*  the  ooubt  bt  JUDGE  PATNTEIR— AinBBtoro.    Folu)wis 

BY  SBOOKD  OPIiaON,  AXSO  AFFIBMUVG. 

The  judgments  from  wbicb  the  appeals  are  prosecuted 
are  for  the  franchise  tax  for  the  years  1894,  1895,  1896, 
1897  and  1898.  The  appellant  is  a  corporation  organized 
under  a  special  act  of  the  Legislature  passed  in  1869.  It 
purchased  a  ferry  franchise  which  had  been  originally 
granted  by  the  territorial  authorities  of  Indiana,  which 
authorized  the  original  grantee  to  oonduct  a  ferry  busi- 
ness across  the  Ohio  river  from  Indiana  to  Kentucky. 
By  regular  devolution  of  title,  through  descents  and  con- 
veyances, appellant  owns  the  rights  thus  granted.  The 
franchise  thus  acquired  authorizes  the  appellant  to  trans- 
port persons  and  property  from  Jeflfersonville,  Ind.,  to 
Louisville,  Ky.  There  was  vested  in  the  sinking  fund 
commissioners  of  the  city  of  Louisville  title  to  the  ferry 
rights  along  the  Ohio  river  within  the  boundaries  of  that 
city,  and  by  an  agreement  with  them  the  appellant  be- 
came the  owner  of  it.  The  appellant  owned  certain  ferry 
boats  which  are  enrolled  at  the  port  of  Louisville.  It 
owned  certain  real  estate  in  the  Btate  of  Indiana.  It 
has  paid  its  taxes  upon  its  real  property  in  Indiana,  and 
upon  its  personal  property  in  this  State.  It  has  paid  its 
taxes  only  upon  its  tangible  property.  It  appears  to  have 
no  Income  except  the  revenue  derived  from  carrying  per-, 
sons  and  property  from  one  side  of  the  river  to  the  other. 
The  board  of  valuation  and  assessment  fixed  the  value  of 
the  franchise  for  the  corporation  as  if  it  conducted  all 
of  its  business  in  the  territorial  limits  of  the  State  of 
Kentucky,  not  deducting  anything  from  that  value  on  ac- 
count of  the  fact  that  it  exercised  the  privilege  of  con- 
veying  passengers   from  Jeffersonvllle  to  Louisville  by 
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reason  of  its  acquisition  of  privileges  which  were  origi- 
nally granted  under  the  laws  of  that  State. 

On  behalf  of  appellant  it  is  urged  (1)  that  the  fran- 
chise belonging  to  the  corporation,  derived  by  it  from  the 
State  of  Indiana,  is  an  incorporeal  hereditament,  whose 
location  is  in  the  State  of  Indiana,  and  which  can  not  be 
taxed  by  the  State  of  Kentucky,  nor  can  its  value  be  in- 
cluded in  any  tax  which  the  State  of  Kentucky  endeavors 
to  exact  from  it;  (2)  that  as  the  revenues  of  the  corpora- 
tion are  derived  from  the  exercise  of  two  independent 
franchises,  one  having,  its  source  from  the  State  of  Ken- 
tucky, and  the  other  having  its  source  from  the  State  of 
Indiana,  only  so  much  of  the  value  assessed  as  comes 
from  the  exercise  of  the  Kentucky  franchise  can  be  taxed  > 
(3)  that,  as  the  franchise  of  the  corporation  is  solely  em- 
ployed in  the  business  of  interstate  commerce  the  rev- 
enues from  the  exercise  of  that  franchise  are  not  subject 
to  State  taxation,  nor  can  they  be  made  the  basis  ^of  an 
assessment  for  the  purpose  of  State  taxation;  (4)  that, 
the  assessments  not  having  been  made  within  the  years 
during  which  the  taxes  were  due  and  payable,  the  board 
of  valuation  and  assessment  could  not  make  the  assess- 
ment,— in  other  words,  has  no  right  to  retrospectively 
assess. 

We  will  consider  the  first  and  second  objections  to- 
gether. We  deem  it  unnecessary  to  enter  into  a  consid- 
eration as  to  the  meaning  of  the  eleventh  article  of  the 
compact  with  Virginda.  It  is  sufficient  to  say  that  in 
Newport  v.  Taylor's  Ex'rs,  16  B.  Mon.,  784,  and  Reeves 
V.  Little,  7  Bush,  469,  this  court  has  held  that  the  State 
of  Kentucky  has  the  right  to  grant  a  ferry  franchise  for 
the  transportation  of  persons  and  property  to  the  States 
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on  the  northern  side  of  the  Ohio  river,  and  that  she  iiab 
never  attempted  to  exercise  the  right  to  grant  a  ferry 
franchise  for  the  transportation  of  persons  or  property 
from  the  northern  shore  of  the  Ohio  river  to  the  Ken- 
tucky shore,  but  the  statutes  of  Kentucky  only  attempt- 
ed to  regulate  the  transportation  of  persons  and  prop- 
erty  from  this  State's  northern  boundary  to  the  opposite 
shore  of  the  Ohio  river.  From  our  view  of  the  question 
here  involved,  it  is  unnecessary  to  enter  into  a  considera- 
tion of  the  question  as  to  the  right  which  the  State  of 
Kentucky  might  exercise  in  the  matter  of-  regulating 
transportation  of  persons  and  property  across  the  Ohio 
river  from  its  northern  to  its  southern  shore.  The  ap- 
pellant is  a  Kentucky  corporation.  The  board  of  valua- 
tion and  assessment  did  not  attempt  to  assess  or  tax  its 
revenues  coming  from  the  exercise  of  its  franchise  in  the 
transportation  of  persons  and  property  over  the  Ohio 
river.  But,  under  certain  sections  of  the  Kentucky  Stat- 
utes, it  assessed  the  value  of  appellant's  franchise,  which 
is  its  intangible  property.  The  board  did  not  assess  o.' 
attempt  to  assess  the  property,  either  tangible  or  intan- 
gible»  which  it  owned  in  the  State  of  Indiana.  By  virtue 
of  its  corporate  authority  the  appellant  acquired  ferry 
boats,  the  ferry  rights  within  the  city  of  Louisville,  which 
jncluded  the  right  to  transport  persons  and  property 
from  Kentucky  to  Indiana  over  the  Ohio  river,  and  the 
necessary  use  of  its  wharf  to  carry  on  that  business.  It 
also,  by  contract  (which  its  charter  seems  to  have  au- 
thorized it  to  do),  acquired  wharf  privileges  on  the  In- 
diana side,  and  also  the  right  which  had  been  previously 
granted  by  Indiana  to  transport  persons  and  property 
from  Indiana  to  Kentucky  over  the  Ohio  river.  It  also 
owns  a   park  in   Indiana.    The  property  thus  acquired 
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constituted  all  of  its  property,  tangible  and  intangible, 
in  Kentucky  and  Indiana.  Having  thus  acquired  the 
•foregoing  property,  and  having  profitably  used  it,  its  cor- 
porate franchise  presumably  became  of  the  value  fixed 
by  the  board  of  valuation  and  assessment.  If  the  fran- 
chise of  the  appellant  became  valuable  by  the  acquisi- 
tion of  tangible  or  intangible  property,  or  both,  the  effect 
is  exactly  the  same,  whether  it  is  acquired  in  Indiana  or 
in  Kentucky,  or  both.  It  is  not  the  tangible  or  intangi* 
ble  property  in  Indiana  which  the  appellant  acquired  by 
purchase  which  is  sought  to  be  taxed,  but  the  value  of  its 
franchise  which  has  been  created  in  and  now  exists  in 
Kentucky.  We  do  not  think  the  case  of  Henderson 
Bridge  Co.  v.  Com.,  99  Ky.,  623,  (31  S.  W.,  486),  is  in  con- 
flict with  the  views  here  expressed.  There  the  Common- 
wealth only  attempted  to  tax  its  franchise  to  low-water 
mark  on  the  Indiana  side.  This  was  done  because  that 
part  of  the  bridge  which  was  in  the  State  of  Indiana  was 
constructed  under  a  charter  from  the  State  of  Indiana, 
and  presumably  held  and  operated  by  virtue  of  it. 

There  is  no  doubt  but  what  the  business  which  the  ap- 
pellant carries  on  may  be  properly  designated  as  "inter- 
state commerce,"  and  that  it  is  a  subject  of  national  char- 
acter; Congress  having  the  authority  and  the  power  un- 
der the  Constitution  to  regulate  it.  The  State  of  Ken- 
tucky is  not  attempting  to  impose  a  tax  upon  receiving 
and  handling  persons  and  property,  but  is  sdmply  at- 
tempting to  collect  a  franchise  tax  on  the  corporation 
created  by  law.  As  authorized  by  the  laws  and  Constl- 
tution,  the  State  is  entitled  to  impose  a  tax  upon  its  tan- 
gible property.  The  supreme  court,  in  Gloucester  Ferry 
Co.  V.  Pennsylvania,  114  V.  S.,  206,  (5  Sup.  Ct.,  829),  29  L* 
Ed.,  163),  said:    "It  is  true  that  the  property  of  corpora- 
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tions  engaged  in  foreign  or  interstate  commerce,  as  well 
as  the  property  of  corporations  engaged  in  other  busi- 
ness, is  subject  to  State  taxation,  provMed,  always,  it  bt« 
within  the  jurisdiction  of  the  State."  In  Morgan  v.  Par- 
hain,  16  Wall.,  471,  (21  L.  Ed.,  303),  it  was  held  that  a  ves- 
sel registered  in  New  York  was  not  subject  to  taxation 
in  Alabama,  though  engaged  in  commerce  as  one  of  a 
regular  line  of  steamers  between  Mobile,  in  that  State,  and 
New  Orleans,  in  Louisiana.  In  that  case  the  court  said: 
**It  is  the  opinion  of  the  court  that  the  State  of  Alabama 
had  no  jurisdiction  over  this  vessel  far  the  purpose  ot 
taxation,  for  the  reason  that  it  had  not  become  incor- 
porated into  the  personal  property  of  that  State,  but  was 
there  temporarily  only,  and  that  it  was  engaged  in  law- 
ful commerce  between  the  States,  with  its  situs  at  the 
home  port  of  New  York,  where  it  belonged,  and  wheref 
its  owner  was  liable  to  be  taxed  for  its  value.^  If  the 
State  was  attempting  to  impose  a  tax  upon  the  gross  re- 
ceipts or  revenues  of  the  appellant,  it  might  be  plausibly 
argued  that  it  was  a  tax  imposed  upon  interstate  com- 
merce; for  it  was  held  in  Philadelphia  &  Southern  S.  S. 
Co.  V.  Pennsylvania,  122  U.  S.,  326,  (7  Sup.  Ct.,  1118),  (30 
L.  Ed.,  1200),  that  a  State  tax  upon  the  gross  receipts  of 
the  steamship  company  incorporated  under  its  laws, 
which  are  derived  from  the  transportation  of  persons  and 
property  by  sea  between  different  States,  is  a  regulation 
of  interstate  commerce,  in  conflict  with  the  exclusive 
powers  of  Congress  under  the  Constitution;  but  the  court 
(page  345,  122  U.  S.,  page  1124,  7  Sup.  Ct.,  and  page  1204, 
30  L.  Ed.),  said:  "The  corporate  franchises,  the  prop- 
erty, the  business,  the  income  of  corporations  created  by 
a  State  may  undoubtedly  be  taxed  by  the  State;  but,  to 
imposing  such  taxes,  care  should  be  taken  not  to  inter* 


Digitized  by 


Google 


Vol.  108] APRIL  TERM,  1900. 725 

Louisyille  &  Jeffersonville  Ferry  Co.  v.  Com.  of  Kentucky  (five  cases). 

fere  with  or  hamper,  directly  or  by  indirection,  interstate 
or  foreign  commerce,  or  any  other  matter  exclusively 
within  the  jurisdiction  of  ^he  Federal  Government."  In 
Henderson  Bridge  Co.  v.  Kentucky,  166  U.  S.,  154,  (17 
Sup.  Ct.,  533),  (41  L.  Ed.,  954),  the  court  said:  **The  fact 
that  the  tax  in  question  was  to  some  extent  affected  by 
the  amount  of  the  tolls  received,  and  therefore  might  be 
supposed  to  increase  the  rate  of  tolls,  is  too  remote  and 
incidental  to  make  it  a  tax  on  the  business  transacted. 
This  very  question  was  decided  in  New  York,  Lake  Erie 
&  W.  R.  Co.  V.  Pennsylvania,  158  TJ.  S.,  431,  439,  (15  Sup. 
Ot.,  899),  (39  L.  Ed.,  1045),  where  it  was  said:  *It  is  argued 
that  the  imposition  of  a  tax  on  tolls  might  lead  to  in* 
creasing  them,  in  an  effort  to  throw  their  burden  on  the 
carrying  company.  Such  a  result  is  merely  conjectural^ 
and,  at  all  events,  too  remote  and  indirect  to  be  an  inter- 
ference with  interstate  commerce.  The  interference  with 
the  commercial  power  jnust  be  direct,  and  not  the  mere 
incidental  effect  of  the 'requirement  of  the  usual  propor- 
tional contribution  to  public  maintenance.'" 

The  appellant  is  domiciled  in  Kentucky,  and  the  prop- 
erty sought  to  be  taxed  has  its  situs  in  Kentucky;  and^ 
as  we  have  said,  there  is  no  attempt  to  tax  the  appellant's 
business,  income,  or  revenues,  but  its  Income  is  alont^ 
considered  in  fixing  the  value  of  its  franchise.  The  board 
of  valuation  and  assessment  has  the  right  to  make  ret* 
respective  assessments.  Section  4090,  Kentucky  Statutes^ 
reads  as  follows:  "Should  any  corporation  fail  to  make 
the  reports  as  required  herein  on  or  before  the  first  day 
of  October  of  each  year,  the  said  board  shall  proceed  to 
ascertain  the  facts  and  values  as  required  by  this  article, 
in  such  manner  and  by  such  means  as  it  deems  proper, 
at  the  cost  of  the  company  failing  to  make  the  report^ 
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and  shall  fix  the  ralues  of  the  corporate  franchise  liabl** 
for  taxation  as  aforesaid,  and  the  corporation  shall  be 
taxed  accordingly.''  By  this  section,  if  the  reports  are 
not  made  within  the  time  prescribed  by  law,  the  board 
may  proceed  to  ascertain  the  facts  and  values  as  re- 
qulFed  by  the  article;  and,  in  our  opinion,  it  was  intend- 
ed by  this  section  that  they  should  exercise  this  power 
at  any  time.  Besides,  section  4077  provides  that  the 
auditor  may  call  the  board  of  valuation  and  assessment 
together  from  time  to  time  as  the  business  of  the  board 
may  require.  This  indicates  that  they  may  have  meet- 
ings at  any  time  to  discharge  the  duties  imposed  upon 
them  by  law,  among  which  is  the  duty  of  assessing  fran- 
chises when  no  reports  are  made.  Section  4241  imposes 
a  duty  upon  the  sheriff  and  auditor's  agent,  but  does  not 
interfere  with  the  power  of  the  board  to  make  the  assess- 
ments as  in  this  case.  If  they  fail  to  do  so,  and  the  sher- 
iff or  auditor's  agent  should  attempt  to  have  the  assess- 
ment: made,  then  the  question  would  arise  as  to  their  au- 
thority to  do  so.  Until  such  question  arises,  we  forbear 
to  express  an  opinion  on  it.    The  judgments  are  affirmed* 

Second  opinion  by  Judge  Paynter. 

The  questions  involved  in  this  case  are  the  same  as  in 
five  other  cases  of  the  same  appellant  against  the  same 
appellee,  this  day  decided  (57  S.  W.,  624),  except  it  is 
insisted  that  the  statute  of  limitation  bars  a  recovery. 
This  court  decided  in  Central  Railway  &  Bridge  CJo.  v. 
Com.,  49  S.  W.,  456,  that  an  action  could  be  maintained 
under  certain  sections  of  the  Kentucky  Statutes,  not  nec- 
essary to  mention,  but  it  is  sufficient  to  say  the  right  to 
do  so  is  not  based  on  the  act  to  which  counsel  refer. 
Section  4021,  Kentucky  Statutes,  (being  a  part  of  the  act 
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of  November  11,  1892),  gives  the  Commonwealth,  and  each 
county,  incorporated  city,  town,  and  taxing  district,  a 
lien  on  the  property  assessed  for  the  taxes  due  them, 
respectively,  whdch  shall  noit  be  defeated  by  gift,  devise, 
sale,  or  alienation,  or  any  means  whatever,  unless  the 
gift,  devise,  sale,  or  alienation  shall  have  been  made  for 
more  than  five  years  before  the  institution  of  proceeding% 
to  enforce  t-he  lien,  and  nothing  shall  be  exempt  from 
levy  and  sale  for  taxes,  and  costs  incident  to  the  sale. 
This  section  gives  a  state  of  case  wherein  the  Men  can 
not  be  enforced,  but  does  not  seem  to  limit  the  time  in 
which  the  Commonwealth,  county,  city,  etc.,  shall  assert 
a  lien  against  property  undisposed  of  by  the  owner.  We 
have  examined  the  revenue  act,  and  are  unable  to  find  any 
provision  therein  limiting  the  time  in  which  an  action 
shall  be  brought  to  enforce  a  claim  for  taxes  against  the 
owner.  Taxes  are  liabilities  created  by  statute,  and  are 
barred  after  the  lapse  of  five  years  after  they  are  due 
and  payable,  and  they  do  not  become  due  until  after  the 
assessment  is  made.  Section  2515,  Kentucky  Statutes. 
These  taxes  were  not  assessed  until  1898,  and,  of  course, 
the  statute  does  not  bar  a  recovery.  The  judgment  ia^ 
afQrmed. 
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Case  98 — Action  to  be  Allowed  to  Redeem  Cebtaiit  Shasbs  or 
Stock,  Claiicbd  to  Have  Been  Pledged  to  Detendaiit's  Twta* 

TOB — ^JUNB  14. 

Ourminghain  v.  Jones^  Exi-s. 

appeal  PBOH  JEETEBSOir  ClfiUUIT  OOUBT,  LAW  AND  EQUTTT  DIVISION* 

Judgment  fob  Defendants  and  Plaintiff  Apebals.    Affibmed. 

Pledges — ^Sale  bt  Fledgob  to  Pledgee — ^Extinguishment  of  Right 
TO  Redeem. 

Held:  Where  the  pledgee  of  shares  of  stock  surrendered  to  the 
pledgor  a  paper  evidencing  the  pledge,  and  also  surrendered  the 
notes  to  secure  which  the  pledge  was  made,  marking  them  "paid," 
and  the  pledgor  executed  and  delivered  to  the  pledgee  an  abso- 
lute bill  of  sale  of  the  shares,  the  chancellor  will  not,  in  the  ab- 
sence of  strong  evidence  of  fraud,  set  aside  the  contract  and  per* 
mlt  the  pledgor  to  redeem. 

W.  S.  PRYOR,  D.  W.  SANDERS  and  DODD  &  DODD,  Attobnets  fob 

APPELLANT. 

1.  That  necessitous  men  are  In  a  measure  not  free  men,  and  wh^e 

a  pledgee,  by  the  influence  of  his  encumbrance,  acquires  from 
the  pledgor  his  equity  of  redemption,  courts  of  equity  will  not 
hesitate  to  set  the  transaction  aside  when  asked  to  do  so  by  the 
oppressed  debtor,  unless  it  be  affirmatively  shown  by  the  pledgee 
that  the  transaction  was  a  fair  one  and  was  made  upon  an  ade- 
quate consideration.  The  pledgee,  having!  already  the  possession 
of  and  legal  title  to  the  stock  certificates,*  comes  into  every  new 
transaction  with  the  pledgor  with  increased  advantage.  In 
order  to  attain  the  ends  of  justice  and  prevent  fraud  and  oppres- 
sion, every  doubt  should  be  resolved  in  favor  of  the  pledgor's 
right  to  redeem  the  stock,  because  the  pledgee  Is  thereby  fully 
protected  and  secured  in  the  payment  of  his  debt  and  interest 
Perkins  v.  Drye,  3  Dana,  170;  Honore  v.  Hutchins,  8  Bush,  695; 
Price  V.  Thompson,  84  Ky.,  226;  Hart  v.  Burton,  7  J.  J.  Mar- 
shall, 323;  Goodin  v.  Canal  Co.,  18  Ohio  St.,  183. 

2.  The  fact  that  the  real  transaction  between  the  parties  was  a  bor- 

rowing and  lending  of  money,  on  the  pledge  of  the  stock  as  se- 
curity, will,  whenever  or  however  it  shall  appear,  show  that 
a  deed,  absolute  on  its  face,  was  Intended  as  a  security  for  the 
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money;  and  whenever  it  can  be  ascertained  to  be  a  security  for 
money,  it  is  only  a  pledge  or  mortgage,  however  artfully  it  may 
be  disguised,  and  the  pledgor  can  redeem  upon  the  payment  of 
that  debt  and  Interest.  Edrington  v.  Harper,  3  J.  J.  Marshall,. 
365;  Bright  v.  Wagle,  3  Dana,  253;  Skinner  v.  Miller,  5  Litt,  86; 
Honore  v.  Hutchins,  8  Bush.,  695;  Villa  v.  iRodrigu^,  12  Wall., 
d39. 
8.  It  is  not  material  that  the  said  Jon«s  retained  no  other  security 
or  evidence  for  what  appellant  owed  him  than  the  stock  Itself, 
nor,  in  case  the  stock  depreciated  in  value,  that  it  was  optional 
with  appellant  whether  he  would  pay' or  not,  and  if  he  failed  to 
pay,  that  Jones  might  hkve  been  without  remedy  to  collect  from 
him  the  deficit. 

Jones  admitted  in  his  Reposition  that  he  knew  at  the  time 
that  appellant  was  in  harassed  and  straitened  financial  cir- 
cumstances, and  that  he  did  not  give  him  a  cent  for  the  equity 
of  redemption.  The  circumstance  that  he  surrendered  the  notes 
is  neither  con<;lusive  nor  formidable,  as  has  often  been  held  by 
the  authorities.  Honore  v.  Hutchins,  8  Bush,  695;  Perkins  v. 
Drye,  3  iDana,  177;  Hyndman  t.  Hyndman,  19  Vt.  9.  (Same  case^ 
46  Am.  Dea,  171) ;  Turnipseed  v.  Cunningham,  16  Ala.,  503. 

4.  To  give  Talidity  to  such  a  sale  by  pledgor  to  pledgee,  it  must  be 

shown  that  the  conduct  of  the  pledgee  was,  in  all  things,  fair 
and  frank,  and  that  he  paid  for  the  property  all  that  it  was 
worth.  He  must  hold  out  no  delusive  hopes;  he  must  exercise 
no  undue  influence;  he  must  take  no  advantage  of  the  fears  or 
hopes  of  the  pledgor.  Wliere  confidential  relations  and  the 
means  of  oppression  exist,  the  scrutiny  is  even  severer.  The 
form  of  the  instruments  employed  is  immaterial.  That  the 
pledgor  knowingly  surrendered,  and  never  intended  to  reclaim, 
is  of  no  consequence.  Public  policy,  sound  morals,  and  the  pro- 
tection due  to  those  whose  property  is  thus  involved,  require  that 
such  shall  be  the  law.  Villa  v.  Rodriguez,  12  Wall.,  339;  Ekiston 
V.  German  American  Bank,  127  U.  S.,  536;  (Russell  v.  Southard, 
12  How.,  139;  Peugh  v.  Davis,  96  U.  S.,  336. 

5.  That  Jones  owed  a  duty  to  appellant  to  get  for  the  said  stock  its 

full  value,  and  was  diaqudlifled  from  purchasing  from  himself. 
The  •ground  on  which  this  disability  or  diaqwiUfloation  rests  is 
no  other  than  that  principle  which  dictates  that  a  person  can 
not  be  both  judge  and  party.  He  who  is  entrusted  with  the  busi- 
ness  of  others  can  not  be  allowed  to  make'  that  business  a  target 
for  his  own  selfish  greed,  because,  from  the  frailty  of  human 
nature,  one  who  has  the  power  fwlll  be  too  readily  seized  with 
the  inclination  to  use  the  opportunity  for  serving  his  own  inter- 
est at  the  expense  of  those  for  whom  he  is  trustee.    The  danger 
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of  temptation  from  the  facility  and  advantages  for  doing  wrong 
which  a  particular  situation  affords,  does,  out  of  the  mere  neces- 
sity of  the  case,  work  a  disqualification;  nothing  less  than  inca- 
pacity being  able  to  shut  the  door  against  temptation  where  the 
danger  is  imminent  and  the  security  against  discovery  great,  as 
it  must  be  where  the  difficulty  of  preveation  or  remedy  is  In- 
herent to  the  very  situation  which  creates  the  danger.  7'he  wise 
policy  of  the  law  has,  therefore,  put  the  sting  of  a  disability  into 
the  temptation  as  a  defensive  weapon  against  the  strength  of  the 
danger  which  lies  in  the  situation.  Buckles  v.  Lafferty,  2  Rob. 
(Va.),  302;  Newton  v.  Fay,  10  Allan  (Mass.),  605;  Perry  on 
Trusts,  vol.  1,  sees.  194  to  199;  Scott  v.  Henry,  13  Ark.,  112; 
Jones  on  Mortgages,  vol.  1,  sees.  711  and  712;  Lea  v.  Pierce,  69 
N.  Car.,  76;  McLeod  v.  Bullard,  84  N.  Car.,*5Sl;  Fox  v.  Macreath, 
vol.  1,  Leading  Cases  in  Equity.,  1S8;  Richardson  v.  Spencer, 
18  B.  Mon.,  465. 

6.  When,  on  the  lath  day  of  February,  18^2,  the  appellant  paid  off 

the  ¥6,000.00  indebtedness,  on  account  of  which  the  100  shares 
were  transferred  on  October  16,  1891,  he  was  entitled  to  an 
exoneration  and  release  of  that  stock,  and  thereafter  the  said 
Jones  held  at  least  those  100  shares  as  simple  trustee  for  appel- 
lant. Under  the  facts  and  circumstances  of  this  case  we  claim 
that,  in  any  event,  the  appellant  Is  entitled  to  recover  back,  un- 
conditionally, those  one  hundred  shares,  even  If  the  court  should 
conclude  that  the  Jones  estate  might  claim  the  remaining  500 
shares  in  satisfaction  of  the  indebtedness  on  account  of  which 
it  was  pledged. 

7.  As  a  matter  of  both  law  and  fact,  we  earnestly  Insist  that  the 

appellant  has  clearly  established  the  following  averment  of  his 
petition  to  be  true,  to-wit: 

"Plaintiff  says  that  the  said  document  of  March  4,  1892,  so  far 
as  it  purports  to  evidence  an  absolute  sale  and  final  settlement  of 
the  matters  between  this  plaintiff  and  the  said  Paul  Jones,  with- 
out any  right  of  redemption  to  the  plaintiff,  was  procured  from 
him  by  the  fraud,  covin,  imposition,  misrepresentation,  and  de- 
ceit of  the  said  Paul  Jones,  and  was  and  Is  an  unconscionable, 
illegal,  fraudulent,  and  usurious  instrument,  and  a  perversion  of 
the  trust  relations  existing  between  this  plaintiff  and  the  said 
Paul  Jones  at  that  time;  and  the  said  paper  does  not  represent 
the  actual  contract,  Intentioh,  understanding,  or  agreement  then 
entered  Into  between  this  plaintiff  and  the  said  Paul  Jones,  and 
the  same  was  and  is  Inequitable,  Illegal  and  void."  (Record,  vol.  * 
1,  page  18.) 
S.  That  when  a  pledgee  claims  from  his  pledgor  a  relinquishment 
or  sale  of  his  equity  In  the  pledged  property  without  having  paid 
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anything  more  therefor  than  the  satisfaction  of  the  old  debt 
secured  by  the  pledge,  the  burden  rests  on  the  pledgee  to  show 
by  the  clearest  and  most  convincing  proof  that  the  transaction 
was  perfectly  fair  and  for  an  adequate  consideration,  as  well 
as  wholly  untainted  with  any  fraud  and  misrepresentation,  and 
that  the  same  was  voluntarily  and  Intelligently  given  by  the 
pledgor. 

Any  advantage  acquired  by  the  pledgee  over  the  pledgor  in 
obtaining  the  pledged  property  for  less  than  others  would  have 
given  will  be  set  aside.  Peugh  v.  Davis,  9G  U.  S.,  337;  Brad- 
bury V.  Davenport,  55  Am.  St.,  Reports,  109;  Stoutz  v.  Rouse, 
84  Ala.,  3M;  NIggeler  v.  Maurin,  Zi  Minn.,  118;  Hyndman  v. 
Hyndman,  46  Am.  Dec.,  171;  Shaw  v.  Walbrldge,  33  Ohio  St.,  1; 
Poemroy's  Eq.  Jur.,  sec.  1103. 

9.  "It  is  among  the  rudiments  of  the  law  that  the  same  person  can 

not  act  for  himself,  and,  at  the  same  time,  with  respect  to  the 
same  matter,  as  the  agent  of  another  whose  interests  are  con- 
flicting. Thus,  a  person  can  not  be  a  purchaser  of  property  and 
at  the  same  time  the  agent  of  the  vendor.  The  two  positions 
impose  different  obligations,  and  their  union  would  at  once  raise 
a  conflict  between  interest  and  duty,  and,  constituted  as  human- 
ity is,  in  the  majority  of  cases,  duty  would  be  overborne  in  the 
struggle.  The  law,  therefore,  will  always  condemn  th^  trans- 
actions of  a  party  on  his  own  behalf,  when,  in  respect  to  the 
matter  condemned,  he  is  the  agent  of  others.  He  is  not  per- 
mitted to  occupy  a  position  which  will  conflict  with  the  interest 
of  a  party  who  he  represents  and  is  bound  to  protect."  Wardell 
V.  Railroad  Company,  103  U.  S.,  658;  Ooodin  v.  Canal  Company, 
18  Ohio  St.,  182;  Marsh  v.  Whitmore,  21  Wall.,  183-4. 

10.  We  earnestly  contend  that  the  Judgment  of  the  court  below  dis- 
missing appellant's  petition  is  not  supported  either  by  the  law 
or  the  evidence,  and  that  it  should  be  reversed,  with  directions 
to  award  the  appellant  the  said  600  shares  of  stock  as  of  May 
14,  1894,  upon  the  payment  of  the  $42,410.00  then  tendered,  with- 
out any  interest  thereon  after  that  date,  and  that  appellees 
should  be  compelled  to  account  for  all  dividends  received  thereon* 

Having  made  the  foregoing  preliminary  statement  of  the  points 
In  the  case,  we  will  next  proceed  to  make  a  fuller  and  more 
analytical  statement  and  argument  of  the  case. 

HUMPHREY,  BURNETT  &  HUMPHREY,  Attorneys  for  appellees. 

We  have  given  the  law  in  Kentucky  and  elsewhere,  and  the 
facts  in  this  record  as  a  full  and  complete  answer  to  every  prop- 
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ositlon  made  In  the  summary  of  the  brief  for  appellants;  to  en- 
deavor to  answer  them,  one  hy  one,  would  be  but  to  go  over  our 
brief. 
We  submit: 

1.  That  the  papers  of  January  24,  1891»  and  March  4,  1892,  are  sim- 

ple, unambiguous,  and  signed  by  all  parties  voluntarily  and  on- 
derstandingly. 

2.  That  there  is  neither  mistake,  fraud  nar  vice  in  either  of  thenL 

3.  That  In  Kentucky  parol  evidence  is  not  admissible  to  add  to  thenL 

4.  That  if  it  were,  the  evidence  shows  conclusively  that  they  are 

what  they  purport  to  be,  one  the  evidence  of  a  pledge,  the  other 
of  a  sale. 

5.  That  there  is  no  evidence  here  of  fraud,  oppression,  or  unfair 

dealing. 

6.  That  Paul  Jones  and  his  memory  are  entirely  undeserving  of 

the  epithets  used,  and  that  Cunningham's  attack  upon  him  shows 
that  gratitude  with  him  is  simply  "a  lively  apprehension  of  fa- 
vors to  come." 

Parol  evidence  not  admissible  against  the  written  paper.  Man- 
ford  V.  Green's  Administrator.  19  Ky.  Law  Rep.,  1792. 

Cunningham's  opportunity  to  read  paper.  Watkins  v.  Ry- 
mill  Law  Rep.,  10  Q.  B.  Dlv.,  186;  Spitze  v.  B.  &  0.  R.  R.  Co., 
32  Am.  St.  Rep.,  386;  May  v.  Johnson,  3  Ind.,  44;  Sanger  v.  Dun.,  32 
Am.  Rep.,  789,  S.  C.  (47  Wis.,  6-15);  Wharton  on  Evidence,  sees. 
932  and  1243. 

Authorities  i^  Kentucky  on  the  subject  of  parol  evidence: 
<xrant's  Heirs  v.  Cralgmiles,  1  Bibb,  205;  Haden  v.  Mcllvane.  4 
Bibb,  58;  Blanchard  v.  Kenton,  4  Bibb,  451;  Trumbo  v.  Cart- 
right,  1  Marshall,  582;  Baugh  v.  Ramsey.  4  T.  B.  Mon.,  156; 
Stone  V.  Ramsey,  4  T.  B.  Mon..  237;  Thompson  v.  Patton,  S 
Littell,  74;  Skinner  v.  Miller,  5  Littell.  84;  Lindley  v.  Sharpe. 
7  Monroe,  252;  Marshall's  Admr.  v.  Cox,  7  J.  J.  Mar.,  134; 
Thomas  v,  McCormack,  9  Dana,  109;  Crutcher  v.  Muir's  E<xeca- 
tor,  90  Ky.,  142;  Harper  v.  Harper,  5  Bush,  177;  Edrington  v. 
^Harper,  3  J.  J.  Mar.,  555;  Perkins  v.  Drye,  3  Dana,  170. 

The  law  in  other  jurisdictions.  Howland  v.  Blake,  97  U.  S.. 
624;  Coyle  v.  Davis.  116  U.  S.,  108;  Cadman  v.  Peter,  118  U.  S.. 
73;  Voorhees  v.  Hennessey,  34  Pac.  Rep..  931  (s.  c,  7  Washing- 
ton. 243);  Barton  v.  Bank  of  New  South  Wales,  Law  Reports, 
15  App.  Cases,  381;  Tygret  v.  Potter,  16  Ky.  Law  Rep..  810; 
Lance's  Appeal.  4  Atl.  Rep.,  377  (s.Jc,  112  Pa.  State.  456);  Ma- 
honey  v.  Bostwick.  31  Am.  St.  Rep.,  180;  Peagler  v.  Stabler.  91 
Alabama,  308  (s.  c  .,9  Southern,  158) ;  Adams  v.  Pilcher,  92  Ala., 
474  (s.  c,  8  .Southern,  757) ;  Jones  on  Mortgages,  4th  ed.,  aec- 
2^7;  Armor  v.  Spaulding.  23  Pac.,  790  (14  Colorado,  302) ;  NuU  I 
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.  T.  Fries,  110  Pa.  State,  621  (s.  c,  1  Atlantic  Rep.,  651);  Walker 
•V.  Farmers'  Bank,  10  AtL  Rep.,  99  (s.  c,  8  Houston's,  Delaware, 

!  94);  Walker  v.  Farmers'  Bank,  14  Atl.  Rep.,  819  (s.  c,  8  Hous- 
ton's Delaware,  258);  Downing  v.  Jhe  Woodstock  Iron  Co.,  93 
Ala.,  261  (s.  c,  9  Southern  Rep.,  177);  Stoutz  v.  Rouse,  84  Ala., 
312  (s.  c,  4  Southern  Rep.,  170;  Plsher  v.  Green,  31  N.  E.  Rep., 
174  (142  111.,  80);  Barton  v.  Lynch.  23  N.  Y.  Supp.,  217  (69 
Hun,  1);  Clifford  v.  Gates,  23  N,  if,  Supp.,  1085  (70  Hun.,  697); 
Cake  V.  Schull,  16  Atl.  Rep.,  434  (45  N.  J.  Eq.,  208);  Rutherford 
v.  Massachusetts  Mutual  Ins.  Co.,  45  Fed.  Rep.,  712;  Appeal  of 
Fisher,  132  Pa.  St  Rep.,  488  (19  Atl.  Rep.,  276);  Langor  v. 
Merservey,  80  la.,  ISS  (s.  c,  4i5  N.  W.  Rep.,  732);  Ensign  v. 
Ensign,  120  N.  Y.,  655  (s.  c,  24  N.  B.  Rep.,  942);  Story  v. 
Springer,  39  N.  B.  Rep.,  570  (1'55  111.,  2&);  Btheridge  v.  Wlsner, 
86  Mich.,  166  (s.  c,  48  N.  W.  Rep.,  1087);  Wallace  v.  Smith,  165 
Pa.,  78  (25  Atl.  |tep.,  807);  Hogan  v.  Jacques,  97  Am.  Dec,  644 
(19  N.  J.  Bq.,  133);  Baxter  v.  Willy,  31  Am.  Dec.,  623  (9  Ver- 
mont, 276);  Corbett  v.  Smith,  71  Am.  Dec,  431  (7  Iowa,  60); 
Ingram  T.  Illges,  13  Southern  Rep.,  548  (98  Ala.,  511);  Winston 
T.  Burnell,  21  Am.  St  Rep.,  291  (44  Kan8as>  367);  Frink  t. 
Adams^  36  N.  J.'Bq.,  485. 

No  public  policy  forbids  the  purchase  of  the  pledge  by  the 
pledgee.  (Manning  v.  Shriver,  28  Atl.  Rep.,.  899  (79  Md.,  41); 
Eafiton  T.  The  German  American  Bank,  127  U.  S.,  538;  Russell 
V.  Southard,  12  Howard,  164.    . 

No  trust  relation  between  pledgor  and  pledgee.  Lewln  on 
Trusts  (side  p.  490);  Jones  on  Mortgages  (4th  ed.),  sees.  711, 
712);  Perry  on  Trusts,  sec.  Ii99;  Bigelow  on  Fraud,  pp.  136,  347; 
Jones  on  Pledges,  sec.  955;  Mielbourne  Banking  Co.  v.  Brougham, 
^law  Rep.,  7  App.  Cases,  315;  Knight  y.  Majorlbanks,  2  Mc* 
Naughton  ft  Gordon,  10;  Montague  v.  Bell,  14  Ky.  Law  Rep.,  890; 
Conway's  Executors  y.  Alexander,  7  Cranch,  237. 

Declarations  of  Dlyidends.  119  U.  S.,  304;  82  Ky., 
376;  153  U.  S.,  497;  150  Pa.  St.,  118;  Beach  on  Private  Corpora- 
tions, sec  602,^  Cook  on  Stockholders,  sec.  646;  99  Cal.,  67;  96 
Ala.,  329;  Morawetz  on  Corporations,  sec  448;  6  Ky.  Law  Rep., 
•588. 

Opinion  of  the  cxxubt  by  JITDGB  DdRBLLE — Affirming. 

Appellant,  Cunnin^bam,  brought  suit  against  the  execu- 
tors of  Paul  Jones,  claiming  that  600  shares  of  stock  in 
the  J.  G.  Mattingly  Company,  in  the  name  of  Paul  Jones, 
were  subject  to  redemption  by  him,  and  that  on  May  14, 
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1894,  he  had  tendered  to  Jones  f41,410  in  redemption  of 
the  stock,  and  asked  that  Jones'  executors  be  compelled 
to  accept  the  money  and  turn  over  the  stock.  He  had 
previously  set  up  by  a  cross  action  the  same  claim  in  a 
suit  by  W.  H.  Thomas  &  Son,  to  which  Cunningham  and 
Jones  were  parties  defendant,  but  so  much  of  his  plead- 
ing as  set  up  the  cross  action  was  stricken  out  of  the 
suit.  At  a  sale  at  public  auction  by  the  assignee  of  the 
firm  of  J.  Q.  Mattingly  &  Son,  the  distillery  plant,  includ- 
ing the  brands  of  that  firm,  was  purchased  by  W.  H. 
Thomas,  J.  A.  Cunningham,  and  Paul  Jones  for  |125,000. 
Thereupon  the  J.  G.  Mattingly  Company  was  incorporat- 
ed, with  a  capital  stock  of  f300,000,  |250,000  of  which 
was  paid  for  the  distillery  plant,  which  was  conveyed  to 
the  company,  and  ithe  other  ^0,000  was  agreed  to  be 
furnished,  one-third  by  each,  by  the  three  incorporators, 
as  workiing  capital  The  assets  of  the  corporation  there- 
fore represented  |125,100  paid  for  the  property,  and  |50, 
000  working  capital,  of  which  |100,000  was  raised  on  the 
note  of  the  corporaition.  Indorsed  by  the  corporators,  and 
the  remaining  f75;000  was  to  be  paid  in  cash.  Thomas 
paid  in  his  f 23,000  in  the  spring  of  1890;  Cunningham 
paid  in  |20,000,  which  he  obtained  on  the  indorsement  of 
his  son-in-law,  Mr  Frank  L.  Powell;  and  Jones  paid  in 
125,000  in  cash.  Cunningham  did  not  pay  in  the  remain- 
ing |5,000  due  from  him  at  that  time,  but  carried  a  cash 
ticket  in  the  drawer  for  f5,000  until  June,  1891.  The 
1100,000  note  of  the  corporation  was  carried  by  the  Ken* 
tucky  National  Bank  until  September,  1890,  when  pay- 
ment was  demanded.  Jones  thereupon  paid  his  one-third 
of  the  amount.  Thomas  gave  a  note  indorsed  by  Jones 
and  Cunningham,  which  was  discounted  by  the  bank,  and 
Jones  executed  to  Cunningham  two  notes  of  |10,000  each. 
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and  one  for  |15,000,  which  were  discounted  by  the  latter 
at  the  First  National  Bank,  and  the  proceeds  used  In 
payment  of  his  one-third.  After  this  arrangement  was 
made,  the  stock  cf  the  corporation  was  issued,  1,000 
shares  to  each  of  the  three  corporators;  and  Cunningham 
thereupon  indorsed  his  stock,  and  turned  it  over  to  Jones 
as  security  for  the  paymei^t  of  the  notes  aggregating 
$35,000.  Shortly  thereafter,  being  threatened  with  a  suit 
by  a  bank  at  Danville,  111.,  he  informed  Jones  of  the  fact; 
and  Judge  William  Lindsay,  being  called  in  for  consulta- 
tion, prepared  what  is  known  in  thds  case  as  the  ^'Lindsay 
Paper,"  which  speaks  for  itself: 

"This  paper  is  to  show  that,  in  order  to  enable  James 
A.  Cunningham  to  pay  for  (1,000)  one  thousand  shares  of 
the  capital  stock  of  the  J.  G.  Mattingly  Company  of  Louis- 
ville, Kentucky,  I  executed  to  him  three  certain  promis. 
eory  notes  dated  August  29,  1890, — one  for  ten  thousand 
dollars,  due  in  four  months;  one  for  fifteen  thousand  dol* 
lars,  due  in  five  months;  and  one  for  ten  thousand  dollars 
due  in  six  months.  Said  notes  were  executed  under  and 
in  virtue  of  an  agreement  that  Cunningham  was  to  dis- 
count  them  at  the  First  National  Bank  of  Louisville,  and 
apply  the  proceeds  to  the  payment  for  the  said  stock,  and 
that  I  was  to  hold  the  said  stock  in  lien  to  secure  me 
against  loss  in  case  I  should  be  compelled  to  pay  off  the 
said  notes,  or  any  part  of  the  same;  also,  that  I  have  paid 
off  the  two  notes,  respectively,  in  four  and  five  months, 
and  am  still  bound  on  the  ten  thousand  dollar  note  due 
in  six  months.  Now,  pursuant  to  the  said  agreement,  nn 
the  said  29th  day  of  August,  1890,  the  said  Cunningham 
transferred  to  me  his  certificate  for  the  said  one  thousand 
shares  of  stock,  to  hold  in  lien  as  aforesaid.  Afterwards, 
on  December  5,  1890,  with  the  consent  of  the  said  Gun- 
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ningham,  1  caused  the  certificate  for  tiie  said  one  thous- 
and shares  of  stock  to  be  issued  to  myself.  Now,  on  th»* 
same  day,  with  the  consent  and  in  obedience  to  the  in- 
structions of  the  said  Cunningham,  I  surrendered  the  said 
last-named  certificate,  and  caused  a  certificate  for  one 
share  of  the  said  stock  to  be  issued  to  the  said  Cunning- 
ham, and  a  certificate  for  (499)  four  hundred  and  ninety- 
nine  shares  to  Frank  L.  Powell,  and  (500)  five  hundred 
shares  to  myself.  These  said  five  hundred  shares  I  hold 
in  lien  "to  secure  the  payment  to  me  by  the  said  Cunning- 
ham of  the  amount  of  the  two  notes  I  have  already  paid 
as  aforesaid  to  the  First  National  Bank,  and  to  indemni- 
fy me  against  loss  on  the  note  not  yet  due.  For  the  sums 
so  paid  I  hold  the  two  notes  of  the  said  Cunningham^  one 
date^  December  SO,  1890,  for  ten  thousand  dollars,  doe 
four  months  after  date,  and  the  other  for  fifteen  thou- 
sand dollars,  dated  January  6,  1891,  and  due  four  months 
after  date;  each  note  bearing  seven  per  cent,  interest  from 
date.  Now,  when  the  said  Cunningham  shall  pay  off  and 
discharge  the  said  two  notes,  and  each  of  them,  and  shall 
hold  me  harmless  and  free  from  liability  on  the  said 
note  for  ten  thousand  dollars,  not  yet  due,  he  is  to  be 
entitled  to  the  said  five  hundred  shares  of  stock,  and  to 
have  the  same  transferred  to  him,  or  to  such  parties  as 
he  may  order  or  direct.  [Signed]  Paul  Jones.  Louis* 
ville,  Ky.,  January  24th,  1891. 

"The  within  paper  sets  out  fully  and  correctly  the  trans* 
action  therein  mentioned.     [Singed]  J.  A.  Cunningham.** 

There  can  be  no  mistake  as  to  what  this  paper  means, 
nor  is  there  any  dispute  as  to  what  it  was  intended  to 
mean. 

Jones  became  president  of  the  corporation,  without 
salary,  and  Cunningham  was  made  general  manager,  at 
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a  salary  of  ?7,500  for  the  first  year,  and  afterwards  at 
f300  per  month,  until  September,  1892,  at  which  time  he 
resigned.  About  June,  1891,  in  order  to  make  good  hia 
cash  ticket  of  |5,000  in  the  drawer,  his  sori-in-law,  Mr. 
Powell,  accepted  a  draft  for  |6,000  to  his  order,  which 
was  indorsed  by  him  and  Jones,  discounted,  and  the  pro- 
ceeds used  to  pay  the  amount  due  by  Cunningham  to  the 
Mattingly  Company,  with  interest  from  the  time  the 
money  should  have  been  paid  in.  In  October,  Jones  ex- 
pressed a  doubt  as  to  whether  he  was  sufficiently  secured 
for  Cunningham's  notes,  all  of  which  he  had  taken  up  at 
their  maturity,  and  notes  in  lieu  thereof  had  been  exe. 
cuted  by  Cunningham  to  Jones  for  their  amount,  and  re 
quested  a  tcansfer  in  addition  of  200  shares  of  the  499 
held  by  Powell.  All  of  that  stock,  except  100  shares,  had 
been  used  as  collateral  in  other  transactions,  but  the  100 
remaining  shares  were  transferred  and  pledged  to  Jones. 
The  |6,000  draft  was  paid  off  by  Cunningham  in  Febru- 
ary, 1892.  On  March  4,  1892,  the  following  paper  was 
drawn  up: 

"This  memorandum  of  agreement  between  Paul  Jones, 
of  the  first  part,  and  Frank  L.  Powell,  of  the  second  part, 
and  J.  A.  Cunningham  of  the  third  part,  witnesseth  as 
follows:  The  said  Jones  holds  three  notes  executed  to 
him  by  the  said  Cunningham, —  one  dated  December  30, 
1890,  in  the  sum  of  |10,000,  payable  four  months  after 
date;  another  dated  January  Gth,  1891,  payable  fdur 
months  after  date,  in  the  sum  of  f  15,000;  another  dated 
March  2,  1891,  payable  six  months  after  date,  in  the  sum 
of  110,000.  Each  of  said  notes  bears  interest  from  its 
date  (ait  the  rate  of  seven  per  cent#  per  annum.  Calculat- 
ing interest  on  the  said  notes  at  six  per  cent.,  and  credit- 
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ing  any  Interest  which  has  been  paid,  there  is  still  a  large 
amount  of  interest  due  upon  said  notes^  and  no  part  of 
the  principal  of  any  of  them  has  ever  been  paid.  In  order 
to  secure  payment  of  the  said  notes,  the  said  Jones  has 
a  certificate  for  500  shares  of  the  capital  stock  of  the 
J.  G.  Mattingly , Company  (being  certificate  No.  7),  which 
was  issued  to  him  at  the  instance  of  the  said  Cunningham; 
and  the  said  Jones  has  also,  to  secure  the  payment  of  the 
said  notes,  a  certificate  of  100  shares  of  stock  in  the  same 
company  (being  certificate  No.  10),  and  which  was  issued 
to  him  at  the  instance  of  the  said  Frank  L.  Powell.  The 
value  of  said  600  shares  of  stock  is  not  equal  to  the 
amount  due  upon  the  said  notes,  but  it  has  been  agreed 
between  the  parties  hereto  as  follows:  (1)  The  said  Cun» 
ningham  and  the  said  Powell  hereby  release  and  quitclaim 
all  of  their  interest  in  the  said  600  shares  of  stock,  and 
do  now  declare  that  the  same  does,  from  and  after  this 
date,  belong  absolutely  to  the  said  Paul  Jones.  (2)  The  said 
Paul  Jones  does  hereby  release  the  said  Cunningham 
from  the  said  notes,  and  from  any  and  all  obligation  to  pay 
the  same,  and  doles  hereby  declare  them  canceled.  (3)  This 
is  to  be  taken  as  a  full  settlement  of  the  matters  herein 
set  forth.  In  testimony  whereof,  the  said  Jones,  Cun- 
ningham, and  PiOwell  have  hereunto  set  their  hands  this 
4th  day  of  March,  1892.  [Signed]  Paul  Jones.  J.  A. 
Cunningham.     F.  L.  Powell," 

At  the  same  time  with  the  execution  of  this  paper  the 
three  notes  were  marked  "Paid,"  were  canceled  and  de- 
livered to  Cunningham,  and  Cunningham  delivered  to 
Jones  his  duplicate  copy  of  the  Lindsay  paper.  There 
can  be  no  question  about  the  meaning  of  this  paper.  Its 
meaning  is  as  plain  as  the  English  language  can  make 
it.       But     it     is     claimed     by     Cunningham     that     the 
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paper  was  procured  by.  the  fraud,  covin,  im- 
position, misrepresentation,  and  deceit  of  Jones, 
and  was  an  unconscionable,  illegal,  fraudulent,  usur* 
ioTus  instrument,  and  a  perversion  and  illegal 
abuse  of  the  trust  relations  existing  between  Cunningham 
and  Jones  at  the  time,  and  that  it  did  not  evidence  the 
actual  contract,  intention,  understanding,  or  agreement 
then  entered  into  between  them,  and  was  inequitable,  W 
legal  and  void.  It  is  claimed  that  the  incumbrance  upon 
Cunningham's  stock  shown  by  the  Lindsay  paper  was  the 
sole  consideration  for  the  execution  of  the  new  paper; 
that  it  was  obtained  solely  by  virtue  of  the  influence  of 
that  incumbrance;  that  the  only  consideration  for  the 
transfer  of  the  100  shares  was  the  indebtedness  of  |6,000, 
which  had  been  already  paid;  that  on  March  4th,  the  600 
shares  of  stock  were  worth  more  than  double  appellant's 
indebtedness  to  Paul  Jones;  that  at  the  time  of  its  execu- 
tion Jones  represented  to  Cunningham  that  his  right  of 
redemption  should  continue;  that  at  various  times  he 
made  statements  to  the  same  effect  to  other  persons,  and 
in  December  of  the  same  year  demanded  of  Cunningham 
that  he  then  redeem  the  stock;  that  at  various  times  he 
recognized  the  existence  of  a  right  of  redemption;  and 
that  the  relations  of  trust  and  confidence  existing  between 
the  parties  to  this  paper  with  regard  especially  to  the 
stock  in  controversy,  with  the  other  circumstances,  show- 
ed that  Jones  held  the  stock  in  trust  for  Cunningham.  By 
the  acquisition  of  the  600  shares  of  stock,  if  this  paper 
is  valid,  Jones  acquired  a  majority  of  the  stock  of  the 
corporation,  and  a  controlling  interest  therein,  at  a  cost 
to  him  of  about  sixty-one  cents  upon  the  dollar  of  its  face 
value.  There  is  considerable  testimony  directed  by  ap- 
pellant to  the  proposition  thiat  the  value  of  the  stock 


Digitized  by 


Google 


740  KEXTCJCKY  REPORTS.  [Vol.  lOS 

Cunningham   v.   Jones'  Exrs. 

was  greatly  in  excess  of  the  amount  of  indebtedness  can- 
celed by  the  transfer  of  March  4,  1892.  This  testimony, 
in  so  far  as  it  is  convincing,  tends  to  lessen  the  force  of 
the  argument  that  the  Humphrey  paper  was  obtained 
solely  by  virtue  of  the  influence  of  the  relationship  of  deb- 
tor and  creditor  existing  between  the  parties;  for,  in  so 
far  as  the  value  of  the  pledge  at  that  time  exceeded  the 
amount  for  which  it  was  in  lien,  so  far  was  it  rendered 
easier  for  the  pledgor  to  obtain  money  for  the  purpose  of 
redemption.  It  is  not  satisfactorily  shown  that  the  bar- 
gain set  forth  in  the  Humphrey  paper  was  an  unconscion* 
able  one,  if  therein  truly  set  forth.  It  is  true  that  in 
November,  1890,  Jones  declined  an  offer  of  .|125,000  for 
his  1,000  shares  of  stock;  but  the  evidence  tends  strongly 
to  show  that  in  the  fall  of  1891  and  spring  of  1892  Jones 
did  not  regard  the  investment  as  a  good  one,  and  was  will- 
ing  to  part  with  his  interest  for  cost  and  interest,  and 
that  about  that  time  he  gave  an  option  upon  his  interest 
at  a  slight  adv^ance  upon  that  figure,  and  it  is  admitted 
by  Cunningham  that  Jones  approached  him  about  gettinj; 
a  buyer  at  seventy-five  cents  on  the  dollar.  It  is  unnec- 
essary to  go  into  the  -details  of  the  evidence  upon  this 
branch  of  the  case.  It  sufficiently  appears  that  neither 
Jones  nor  Cunningham  at  or  about  the  time  of  this  trans- 
action  took  as  rosy  a  view  of  the  situation  of  this  specu- 
lative business  as  the  subsequent  history  of  the  corpora- 
tion might  seem  to  warrant.  It  does  appear  that  about 
this  time  the  burden  of  financing  the  institution  fell  al- 
most entirely  upon  Jones,  and  that  he  was  weary  of  the 
business  and  anxious  to  retire  from  it,  but  was  unable  to 
do  so.  About  this  time  he  learned  that  he  was  sick  with 
a  mortal  sickness.  He  communicated  this  fact  to  Cun» 
ningham;  stating  that  he  was  in    bad    health,    that    he 
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thought  of  going  abroad,  and  that  the  business  was  not 
in  a  shape  satisfactory  to  him.  Thereupon  the  Hum- 
phrey paper  was  executed.  Granting  that  Jones  knew 
he  had  a  malady  which  must  prove 'fatal,  and  that  he  de- 
sired to  get  his  business  in  such  shape  that  it  could  be 
easily  managed,  we  are  unable  to  see  what  advantage 
there  was  to  him  in  the  agreement  which  Cunningham 
claims  was  made.  He  had  a  continuing  lien  upon  the 
stock  pledged  with  him  to  secure  the  repayment  of  Cun- 
ningham's indebtedness.  This  he  could  enforce.,  not 
merely  upon  the  500  shares,  but  upon  the  100  shares  which 
Cunningham  himself  states  were  pledged  both  for  the 
$6,000  draft  and  for  the  notes  theretofore  given.  Why 
he  should  desire  to  transform  this  enforceable  agreement 
into  an  agreement  whereby  Cunningham  had  the  right  to 
redeem,,  but  no  obligation  to  pay,  we  are  unable  to  see, 
except  upon  the  theory  argued  by  counsel, — that  he  did 
it  with  the  deliberate  and  set  purpose  of  carrying  out  an 
elaborate  scheme  of  fraud,  of  which  we  think  there  is  no 
sufficient  evidence.  There  are  many  circumstances  de- 
tailed by  the  witnesses  which  tend  to  support  the  conten- 
tion of  Cunningham,  but  the  physical  facts  of  the  trans- 
action itself,  together  with  the  situation  at  the  time  the 
transaction  took  place,  seem  to  us  to  rebut  the  presump- 
tion drawn  by  appellant's  counsel.  The  new  paper  was 
executed  both  by  Cunningham  and  his  son-in-law.  They 
had  opportunity  to  examine  it,  and  there  is  evidence 
that  they  did  so.  There  is  testimony  to  show  that  Powell 
regarded  it  as  an  absolute  sale  by  Cunningham  to  Jones, 
and  an  extinguishment  of  Cunningham's  debts  to  Jones. 
The  Lindsay  paper  was  given  up,  which  up  to  that  time 
had  evidenced  an  indebtedness  by  Cunilingham,  with 
right  of  redemption,  and  a  mere  pledge  of  the  stock  to 
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secure  that  indebtedness.  And  finally  the  notes  which 
evidenced  that  indebtedness  were  marked  "Paid,"  and 
were  claneeled  and  delivered  over  to  Cunningham  as  evi- 
dence of  the  extinguishment  of  the  indebtedness.  Very 
strong  evidence  of  fraud  should  be  required  to  overturn 
so  definite  and  so  complete  a  transaction  as  this  one. 
Months  before  the  next  election  of  directors,  Jones  noti- 
fied Cunningham  that  he  intended  to  leave  him  out  of  the 
directory.  He  coul'd  do  this  only  by  voting  what  Cun- 
ningham claims  to  have  been  his  stock.  Cunningham  ap- 
pears to  have  been  present  at  the  meeting,  and  made  no 
objection  to  Jones  turning  him  out  of  the  directory.  It 
is,  as  said  by  the  trial  court,  "incredible  that  Mr.  Cun- 
ningham and  his  son-in-law,  Mr.  Powell,  should  not  have 
\  understood  this  instrument,  and  the  plain  and  unequivo- 
cal terms  in  which  it  is  couched.  It  was  an  absolute  bill 
of  sale,  extinguishing  any  right  of  redemption  which  the 
pledgor  theretofore  held  in  said  stock  pledged  as  collat- 
eral. The  law  did  not  forbid  the  pledgor  and  pledgee  to 
meet  together,  and  for  a  suflQcient  consideration  to  enter 
into  such  contract.  .  .  .  The  legal  presumption  is 
that  the  instrument  is  what  it  purports  to  be,  and  the  evl. 
dence  in  this  case  shows  that  the  parties  to  the  transac- 
tion understood  it  and  knew  what  they  were  doing,  ami 
that  instead  of  its  being  oppressive  to  the  pledgor,  Cun- 
ningham, the  transaction  at  the  time  was  one  which  re- 
lieved him  from  a  debt  which  he  could  not  pay,  and  to 
satisfy  which  the  collateral  itself  was  insuflScient."  It 
is  hardly,  necessary  to  cite  more  than  a  few  authorities 
which  we  think  sustain  the  conclusion  we  have  reached: 
Montague  v.  Bell,  14  Ky.  Law  Rep.,  890;  Spitze  v.  Rail- 
road Co.,  23  Atl.,  307;  (32  Am.  St.  Rep.,  386);  May  v.  John- 
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son,  3  Ind.,  449;  Sanger  v.  Dun,  47  Wis.,  615  (3  N.  W., 
388);  Blackwell  v.  Railroad  Co.,  16  Atl.,  12  (32  Am,  St- 
Rep.,  789),  17  L  R.  A.,  729). 

The  tbanks  of  the  court  are  due  to  counsel  upon  both 
sides,  whose  preparation  of  this  case  has  been  such  as 
greatly  to  lighten  the  labors  of  the  court  in  the  considera- 
tion of  a  record  which  otherwise  would  have  been  a  mat- 
ter of  enormous  labor.    The  judgment  is  affirmed. 

Petition  for  rehearing  filed  by  appellant  and  overruled. 


Case  99 — ^Action  for  Damage  to  Pbopebtt  by  Sibeet  Rail\^ay — 
JXJNB  15. 

Louisville  Eailway  Oo.  v.  Foster. 

appbv^x  ibom  jeffebson  cibcuit  ooubt,  common  pleas  division. 
Judgment  fob  Plaintiff  and  Defendant  Appeals.    Retebsed. 

Stbeet  Railways — .Injuby  to  Abutting  Pbopebty,  Fbom  Opebation 
of  Tubntable. 

H€ld:  Under  section  242,  Kentucky  Constitution,  the  owner  of 
city  property  fronting  on  the  street  must  submit  to  all  those 
noises,  smells  and  disturbances  that  are  usual  in  city  life,  includ- 
ing the  use  of  the  highway  by  the  street  railway,  in  so  far  as 
they  were  reasonably  incidental  to  the  operation  of  a  street 
railway  in  a  city,  and  borne  by  the  public  generally,  and  so  far 
as  the  injury  complained  of  arose  from  these  causes  there  could 
'be  no  recovery.  ' 

2.  But  for  any  substantial  injury  to  such  property,  arising  from  the 
location  or  operation  of  a  turntable  or  cars  that  was  caused  by 
such  noises,  smells  and  disturbances  as  were  not  fairly  incidental 
to  the  usual  operation  of  a  street  railway  and  borne  by  the  prop- 
erty owners,  generally  along  the  line,  there  should  be  a  recovery. 

PAIRLEIGH,  STRAUS  &  EAGLES,  Attobney  for  appellant. 

The  motion  for  a  peremptory  instruction  for  defendant  should  have 
been  sustained  because  the  damage  (if  any)  she  suffered  is  in 
law  no  basis  of  an  action  and  is  damnum  absque  injuria.    Willis 
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V.  K.  &  I.  Bridge  Co.,  46  S.  W.  Rep.  489;  Baltimore  &  Potomac 
R.  R.  V.  Fifth  Baptist  Church,  108,  U.  S.  321;  Romer  v.  St 
Paul  City  Ry.  Co.  77  N.  W.  Rep.,  825;  Ashland  City  Ry.  Co.  v. 
Faulkner,  45  S.  W.  Rep.,  236;  Cosby  v.  L.  &  N.  R.  R.  10,  Ky.  Law 
Rep.,  294; 'Ford  v.  The  Chas.  Warner  Co.  37  Atl.  39. 

The  court  should  have  Instructed  the  jury  as  to  damages  arising 
from  temporary  injuries  from  causes  which  might  be  removed 
and  as  to  damages  arising  from  permanent  injuries.  Ullne  v. 
K.  C.  C.  &  H.  R.  R.  101.  N.  Y.  98;  87  Tenn.  G23;  Union  Pacific 
R.  R.  v.  Fahy.  19  Cal.  282. 

The  verdict  of  the  jury  was  excessive  and  unauthorized  by  the  testi- 
mony and  palpably  against  the  large  preponderance  of  the  evi- 
dence.   Henderson  Belt  Ry.  Co.  v.  Stapp,  14  Ky.  Law  Rep.,  111. 

No  allegations  are  made  of  breaking  of  walls,  throwing  of  cinders, 
or  soot,  no  destruction  or  Impairing  of  the  right  of  ingress  or 
egress;  in  fact,  no  physical  injury  to  the  property  whatever. 

J.  H.  EATON,  Attorney  fou  appellee. 

Held :  1.  The  appellee's  property  has  been  "takea"<withinthe  prohibition 
of  the  Constitution.  Lexington  &  Ohio  R.  R.  Co.  v.  Applegate 
8  Dana,  294;  Keasey  v.  City  of  Louisville,  4  Dana,  154;  Fulton 
V.  Short  Route  Railway  Transfer  Co.  85  Ky.  652;  Ashland  City 
Railway  Co.  v.  Faulkner,  45  S.  W.  Rep.  234;  Kemper  v.  City  of 
Louisville,  14  Bush,  87;  Willis  v.  Kentucky  and  Indiana  Bridge 
Co.  20  Ky.  Law  Rep.  475. 

2.  Appellee's  property  has  been  "injured"  within  the  prohibition  of 

the  Constitution.  Campbell  v.  Metropolitan  Street  Railway  Co. 
82,  Ga.  320;  Lewis  on  E3minent  Domain,  sec.  227,  Lewis  on 
Eminent  Domain,  sec.  225?  Rigney  v.  Chicago,  102  111.  64;  Chi- 
cago ft  Western  Indiana  R.  R.  Co.  v.  Ayers.  106,  111.,  518;  Jaynes 
V.  Omaha  Street  Railway  Co..  74  N.  W.  Rep.,  67  (39  U  R.  A. 
751.) ;  Chicago  R.  I.  ft  P.  R.  R.  Co.  v.  O'Neill,  78  N.  W.  Rep.,  521; 
Cit;y  of  Henderson  v.  McClain,  19  Ky.  Law  Rep.  1450.  City  of 
Ludlow  V.  Detweller,  47  S.  W.  Rep.  881. 

3.  The  appellee  Is  entitled  to  recover  for  permanent  depreciation. 

(o)  The  appellant,  having  failed  to  ask  in  the  lower  court 
any  Instructions  concerning  temporary  damages,  can  not  raise 
the  point  here  for  the  first  time.  Newport  Street  R.  R.  Co.  v. 
Johnson,  2  Ky.  Law.  Rep.,  225.  E.  ft  B.  S.  R.  R.  Co.  v.  Messer, 
11  Ky  Law  Rep.,  486;  Shank  v.  Stewart,  16  Ky.  Lew  Rep.,  159. 

(6)  The  facts  proved  by  appellee  authorize  a  recovery  for  per- 
manent depreciation.  Shano  v.  Bridge  Co.,  189  Pa.  St.,  246; 
Louisville  ft  Nashville  R.  R.  Co.  v.  Orr.,  91  Ky.,  p.  114. 

4.  The  evidence  supports  the  verdict,  and  the  verdict  is  not  ex- 

cessive. 
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Opinion  of  the  court  by  JUDGE  HOBSON — ^Revebsing. 

Appellee  is  the  owner  of  a  house  and  lot  on  Sixth  street, 
in  the  oitj  of  Louisville,  and  filed  this  suit  to  recover 
damages  against  appellant  for  injury  to  her  property  by 
reason  of  the  construction  and  operation  of  its  tracks  and 
turntable  for  its  street  railway  in  Sixth  street,  near  the 
front  of  her  property.  The  street-car  tracks  run  out 
southward  from  the  northern  part  of  the  city,  along  Sixth 
street,  to  the  turntable,  which  is  located  five  feet  north 
of  appellee's  property  line,  and  there  the  cars  turn  around 
and  go  back  to  the  starting  point.  She  afleged  that  a  great 
many  cars  are  run  over  the  line,  and  are  tfirned  around  at 
the  turntable,  almost  continuously  throughout  the  day, 
and  a  large  part  of  the  i^ight,  at  intervals  of  only  a  fe^ 
minutes  apart,  causing  loud  and  jarring  noises,  and  vio- 
lently  shaking  her  house;  that,  when  turned,  the  cars  art- 
swept,  and  the  filth  left  in  the  street;  that  the  lamps  are 
then  filled  with  oil,  and  the  wheels  greased;  that  in  the 
winter  months  an  oil  store  is  kept  under  the  turntable, 
emitting  large  quantities  of  noxious  and  unwholesome 
smells;  and  that  very  early  in  the  morning,  and  before 
the  customary  hour  for  rising,  a  number  of  cars  are  col- 
lected at  the  turntable,  cleaned  and  swept,  and  great  and 
unnecessary  noises  made,  rendering  it  impossible  for  the 
occupants  of  appellee's  house  to  sleep.  Appellee  alleged 
that  by  reason  of  the  above  her  dwelling  house  had  be- 
come unfit  to  live  in,  and  the  occupation  and  enjoyment 
of  her  property  greatly  injured,  for  which  she  prayed  dam- 
ages  in  the  sum  of  $2,102.  The  allegations  of  the  peti- 
tion were  denied  by  the  answer. 

On  the  trial  of  the  ease  the  proof  was  conflicting.  The 
proof  for  appellee  tended  to  show  that  the  oars  begin  com- 
ing to  the  turntable  aibout  five  o'clock  in  the  morning; 
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that  at  iir&t  live  or  six  cars  come;  that  the  windows  are 
cleaned,  and  the  cars  swept  out,  until  the  time  for  them 
to  start;  that  when  they  come  to  the  turntable  they  shake 
everything  in  the  house;  that  when  they  start  oflf  the 
turntable  the  wheels  whirl  around,  making  the  fire  fly, 
and  shaking  the  whole  house;  that  the  stuff  swept  out  of 
the  cars  kept  the  gutter  full  of  filth  all  the  time,  causing 
a  great  stench;  that  frequently  a  car  would  run  off  the 
turntable,  and  would  have  to  make  two  or  three  runs; 
that  the  drivers  of  the  cars  talk  and  halloo  and  slam  th«; 
windows  up,  and  from  the  jarring  of  the  ears  and  the  nois^ 
of  the  drivers,'  sleep  is  impossible  in  the  house  after  5 
o'clock  in  the  morning,  or  until  past  mddnight.  This  proof 
also  showed  that  there  is  considerable  odor  from  the  oil 
stove  kept  under  the  turn-table  in  winter.  The  proof  for 
appellant,  on  the  contrary,  showed  that  this  was  only  a 
large  oil  lamp  kept  under  the  turn-table  to  prevent  the 
grease  on  it  from  getting  stiff,  and  that  there  were  no 
disagreeable  noises  or  fumes  from  the  operation  of  the 
turn-table,,  and  no  injury  done  to  the  adjacent  property. 
The  case  was  submitted  to  a  jury,  who  returned  a  verdict 
for  appellee  in  the  sum  of  |500,  on  which  the  court  en- 
tered judgment.  To  reverse  this  judgment  the  street- 
railway  company  has  appealed  to  this  court. 

It  is  insisted  for  appellant  that,  conceding  the  truth  of 
all  the  testimony  for  appellee,  the  court  below  should 
have  peremptorily  instructed  the  jury  to  find  for  it  on  th»? 
ground  that  the  street  railway  is  operated  under  proper 
legislative  and  municipal  authority,  is  a  necessary  inci- 
dent of  city  life,  and  must  have  turn-tables  in  the  streetfl 
at  certain  points  in  its  line.  We  are  referred  to  the  case 
of  Romer  v.  Railway  Co.,  77  N.  W.  825,  decided  by  the 
supreme  court  of  Minnesota,  as  sustaining  this  conten- 
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lion.  We  have  examined  this  case  with  care,  and  it  must 
be  conceded  under  the  principles  there  laid  down,  no  re* 
covery  should  be  had  here.  But,  without  questioning  the 
soundness  of  that  decision,  we  do  not  think  it  applicablo 
in  this  State,  because  of  section  242  of  bur  Constitution: 
^'Muodcipal  and  other  corporations  and  individuals  invest- 
ed with  the  privilege  of  taking  private  property  tor  public 
use  shall  make  just  compensation  for  the  property  taken, 
injured  or  destroyed  by  them."  In  the  case  of  City  of 
Henderson  v.  MeClain,  43  S.  W.,  700  (39  L.  R.  A.,  349),  this 
court  held  that  under  this  constitutional  provision  a  r*-- 
covery  may  be  had  in  all  cases  where  private  property 
has  sustained  a  substantial  damage  by  the  making  and 
using  of  an  improvement  public  in  its  character;  that  it 
is  not  required  that  the  damage  shall  be  caused  by  a  tres- 
pass or  an  actual  physical  invasion  of  the  owner's  land, 
but  that  he  may  recover  if  the  construction  and  operation 
of  the  improvement  are  the  cause  of  consequential  dam- 
age; or,  as  the  rule  is  otherwise  stated,  there  may  be  a 
recovery  where  ''there  has  been  some  physical  disturbance 
of  a  right,  either  public  or  private,  which  the  plaintiff  en- 
joys in  connection  .with  his  property,  and  which  gives  to  U 
an  adddtional  value,  and  by  reason  of  such  disturbance 
he  has  sustained  a  special  damage  with  respect  to  his 
property  in  excess  of  that  sustained  by  the  public  general- 
ly." Appellee  is  entitled  to  the  free  enjoyment  of  her 
property,  including  the  use  of  the  street  in  front  of  it, 
fn  common  with  the  public.  Her  property  derives  a  large 
part  of  its  value  from  the  /act  that  it  fronts  on  the  street, 
and  she  takes  the  benefit  which  she  derives  from  the  prox- 
imity of  the  street  to  her  property  with  the  burden  of  those 
inconveniences  that  the  result  to  her  property  from  the  use 
of  the  street  for  such  purposes  as  city  streets  are  fairly 
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and  reasonably  used  for.  Thus,  in  enjoying  the  advan- 
tages of  the  street,  she  must  put  up  with  the  dust  and 
noise  incidental  to  its  use  by  the  public;  and,  if  the  sleep 
of  the  occupants  is  disturbed  by  such  uses  of  the  street  as 
are  incidental  to  city  life,  and  necessarily  borne  by  the 
public  generally  in  cities,  she  can  not  complain.  The 
proof  on^her  behalf  in  this  case  would  tend  to  show  that 
appellee*^  property  has  been  injured  by  appellant's  use 
of  the  street,  and  that  the  damage  she  has  sustained  la 
in  excess  of  that  sustained  by  the  public  generally. 

The  court  below  instructed  the  jury  as  follows:  "The 
court  instructs  the  jury  that  the  defendant,  the  Louis- 
ville Railway  Company,  had  the  right  to  locate  its  turn- 
table mentioned  in  the  petition  at  the  end  of  its  tracks  on 
Sixth  street,  under  the  authority  given  it  by  the  general 
council  of  the  city,  and  they  should  find  for  the  defendant, 
unless  they  shall  believe  from  the  evidence  that  the  said 
turn-table  is  so  constructed  or  operated  as  to  materially 
diminish  the  fair  market  vdlue  of  the  plaintiff's  prop- 
erty described  in  the  petition  by  making  it  less  desiraibje 
as  a  residence,  because  of  noises,  unwholesome  smells, 
or  noxious  gases  made  by  the  defendant  in  the  operation 
of  the  said  turn-table.*'  This  instruction  warranted  the 
jury  ill  finding  for  the  appellee  for  all  the  damages  she 
sustained  from  the  construction  and  operation  of  the  turn- 
table if  it  materially  diminished  the  fair  market  value 
of  her  property,  without  regard  to  whether  the  matters 
complained  of  were  necessarily  incidental  to  city  life 
or  in  excess  of  the  damage  sustained  by  the  public  gener- 
ally. In  Fulton  v.  Transfer  Co.,  85  Ky.,  640  (4  S.  W.,  332), 
and  in  the  previous  case  of  Cosby  v.  Railroad  Co.,  10  Bush, 
294,  this  court  recognized  the  rule  that  in  cases  of  this 
character  there  are  many  things  that  must  be  endured 
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by  the  abutting  property  owners,  or  such  modes  of  trans- 
t)ortation  must  be  abandoned;  that  these  things  are 
damnum  absque  injuria,  and  for  them  no  recovery  can  be 
had.  In  Willis  v.  Bridge  Co.,  46  S.  W.  488,  this  court 
said:  "Wheiiever  a  railroad  company  has  been  granted 
authority  to  use  a  street,  it  is  accompanied  T^ith  an  im- 
plied qualification  that  its  use  shall  not  unreasonably  in- 
terfere with  and  disturb  the  peaceful  and  comfortable 
enjoyment  of  others  in  their  property.  Such  a  grant  does 
not  license  the  railroad  company  to  use  the  street  in  dis- 
regard of  the  private  rights  of  others,  and  with  immnn* 
ity  for  their  invasion.  Legislative  authority  to  so  use 
a  street  does  not  deprive  a  citizen  of  the  right  to  maintain 
an  action  for  damages  for  any  special  inconvenience  and 
discomfort  not  experienced  by  the  public  at  large."  As  to 
a  railroad  over  a  public  street  in  a  city,  it  is  said  in  Balti- 
more &  P.  R.  Co.  v.  Fifth  Baptist  Church,  108  U.  S.,  331, 
(2  Sup.  Ct.,  728)  (27  L.  Ed.,  744):  "If, when  used  with  reason- 
able care,  it  produces  only  that  incidental  inconvenience 
which  unavoidably  follows  the  additional  occupation  of 
the  streets  by  its  cars,  with  the  noises  and  disturbances 
necessarily  attending  their  use,  no  one  can  complain  that  he 
is  in-commoded.  Whatever  consequential  annoyance  may 
•necessarily  follow  from  the  running  of  cars  on  the  road 
with  reasonable  care  is  damnum  absque  injuria.  The  private 
inconvenien-ce  in  such  case  must  be  suffered  for  the  public 
accommodation." 

We  think  the  language  quoted  states  correctly  the  char- 
acter of  injury  for  which  no  action  can  be  maintained. 
Speaking  of  the  operation  of  street  railways  in  cities,  and 
the  right  of  the  abutting  property  owner  to  recover  for  the 
operation  of  such  railways,  this  court,  in  the  recent  case 
of  Railway  Co.  v.  Faulkner,  45  S.  W.,  235  (43  L.  R.  A. 
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954)  said:  "They  are  but  a  means  of  using  the  public 
streets  to  a  greater  advantage  for  the  very  purpose  for 
which  they  were  laid  out,  and  are  recognized  as  the  best 
and  cheapest  mode  yet  devised  of  getting  about  in  a  city, 
and  do  not  impose  any  new  or  additional  burdens  for  which 
abutters  are  entitled  to  compensation,  unless  they  be  so 
constructed  as  to  deprive  the  abutter  of  some  easement,  or 
in  some  way  cause  him  special  damage  for  whlcn  he  is 
entitled  to  recover,  as  they  do  not  hinder  the  use  of  the 
rest  of  the  street  for  the  public  travel^  and  in  but  a  very 
small  degree  obstruct  travel  on  the  part  occupied  by  their 
tracks."  Wood,  R,  R.,  748,  and  authorities  there  cited';  3 
Elliott,  R.  R.,  1635:  On  this  point  Judge  Dillon  says:  "The 
appropriation  of  a  street  for  a  horse  railway,  and  used  in 
the  ordinary  mode,  is  such  a  use  as  falls  within  the  pur- 
poses for  which  the  street  was  dedicated,  or  acquired  under 
the  power  of  eminent  domain."  Dill.  Mun.  Corp.  (3d  ed.), 
sec.  722.  Judge  Cooley  says:  "When  land  is  taken  or 
dedicated  for  a  town  street,  it  is  unquestionably  appro- 
priated for  all  the  ordinary  purposes  of  a  town  street;  not 
merely  for  the  purposes  to  which  such  streets  were  form- 
erly applied,  but  those  demanded  by  new  improvements 
and  new  wants.  Among  these  purposes  is  the  use  for  car- 
riages which  run  upon  a  grooved  track;  and  the  prepara- 
tion of  important  streets  in  the  cities  for  their  use  is  not 
only  a  frequent  necessity,  which  must  be  supposed  to  have 
been  contemplated,  but  is  almost  as  much  a  matter  of 
course  as  the  grading  and  paving."  Cooley,  Const.  Lim., 
556.  This  case  only  followed  and  amplified  the  principles 
announced  by  this  court  in  Louisville  Bagging  Mfg.  Co. 
V.  Central  Pass.  Ry.  Co.,  95  Ky.,  50  (23  S.  W.,  592). 

The  proof  for  appellant  tended  very  strongly  to  show 
that  there  was  no  more  noise  or  disturbance  at  the  turn- 
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table  than  is  ordinarily  incid'ental  to  the  operation  of  an 
electric  &treet-car  line  in  a  city,  and  must  be  borne  by  the 
abutting  property  owners  in  connection  with  the  benefits 
which  they  derive  from  the  street  railway  and  the  other  , 
uses  to  which  the  highway  is  put.  Under  this  evidence  the 
court  should  have  qualified  the  instruction  quoted,  and 
should  have  told  the  jury  that  appellee,  as  the  owner  of 
city  property  fronting  on  the  street,  must  submit  to  all  ' 
those  noises,  smells,  and  disturbances  that  are  usual  in 
city  life,  including  the  use  of  the  highway  by  the  street 
railway,  in  so  far  as  they  were  reasonably  incidental  to  the 
operation  of  a  street  railway  in  a  city,  and  borne  by  the 
public  generally;  and  that,  so  far  as  the  injury  complained 
of  arose  from  these  causes,  there  could  be  no  recovery;  but 
that  she  could  recover  for  any  substantial  injury  to  her 
property  arising  from  the  location  or  operation  of  the  turn- 
table or  cars  that  was  caused  by  such  noises,  smells,  and 
disturbances  as  were  not  fairly  incidental  to  the  usual 
operation  of  such  a  street  railway,  and  borne  by  the  prop- 
erty owners  generally  along  the  line.  The  court  below 
did  not  err  in  refusing  to  instruct  the  jury  peremptorily 
to  find  for  appellant,  but  for  the  reasons  indicated  the 
judgment  is  reversed,  and  cause  remanded  for  a  new  trial 
and  further  proceedings  not  inconsistent  with  this  opinion. 
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Case  100 — ^Agbeed  Case  to  Dktebmine  the  Right  of  the  City  op 
^  Covington  to  Have  Plaintiff's  Children  Behoved  to  the  Cirr 
Pest  House — ^June  16. 

Hengehold  v.  Oity  of  OovingtoiL 

appeal    from     KENTON    CIEC3UIT    OOUBT, 

Affibm 

Boards  of  Health — ^Police  Power — ^Vauditt  of  Ordinance  Provid- 
ing FOR  Removal  of  Smallpox  Patients  to  Pest-Hoube. 

(Held:  1.  In  the  exercise  of  the  police  power,  the  Legislature  may 
create  boards  of  health,  and  invest  them  with  the  powers  neces- 
sary and  proper  to  prevent  the  spread  of  disease,  and  may  con- 
fer upon  cities  authority  to  make  regulations  for  the  health  of 
their  communities. 

2,  Under  the  Kentucky  Statutes,  section  2(^9,  providing  for  the  ap- 
pointment of  boards  of  health  in  cities  of  10,000  or  more  inhabit- 
ants, and  providing  that  such  boards  shall  have  the  same  power 
iwithin  their  cities  as  local  boards  for  counties  have  within 
their  jurisdiction;  and  Id.,  section  2055,  empowering  county 
boards  to  inaugurate  and  execute  such  sanitary  regulations  as 
they  may  consider  expedient  to  prevent  the  outbreak  and  spread 
of  epidemic  diseases,  and  to  that  end  to  bring  the  Infected  popu- 
lation under  prompt  and  proper  treatment,  an  ordinance  of  a 
city  of  the  second  class  providing  for  the  removal  of  smallpox 
patients  to  a  pest  house  in  good  sanitary  condition,  provided  with 
proper  nurses  and  physicians,   is  *valid. 

8.  Under  Kentucky  Statutes,  section  ^068,  part  of  the  charter  of 
cities  of  the  second  class,  empowering  the  council  to  establish  and 
enforce  quarantine  laws  and  regulations  to  prevent  the  intro- 
duction and  spread  of  contagious  diseases,  the  council  may  by 
ordinance  make  reasonable  regulations,  in  addition  to  those  pro- 
vided by  the  general  law  establishing  the  local  boards  of  health, 
to  prevent  the  spread  of  epidemic  diseases;  and  therefore  an  or- 
dinance providing  for  the  removal  of  smallpox  patients  to  the 
I>est  house  upon  the  order  of  less  than  a  quorum  of  the  city 
board  of  health,  or  upon  thi  order  of  the  health  officer,  is  valid, 
though  general  law  confers  such  power  upon  "the  board/* 

B.  F.  GRAZIANI  and  G.  F.  BOUGHNBR  fob  AFPBLLAKT. 
F.  J.  HANLON  for  appellee. 
(No  briefs  in  record.) 
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Opinion  op  the  coubt  by  JUDGE  DUREJLLE5 — AFFiB^tiNO. 

By  an  agreed  ease,  this  court  is  asked  to  determine 
these  questions:  First.  Under  the  Constitution  and  Laws 
of  the  State,  and  the  act  for  the  government  of  cities  of  the 
second  class,  has  the  city  of  Covington  power  to  pass  an 
ordinance  providing  fpr  the  removal  of  smallpox  patients 
to  a  pest  house?  Second.  Can  such  city  by  ordinance 
vest  such  power,  to  remove  such  persons  so  afflicted  to  a 
pest  house,  in  its  health  board,  or  in  any  three  members 
thereof,  or  in  the  health  officer?  Third.  Can  such  remov- 
al  of  persons  so  afflicted  be  made  by  the  board  of  health 
or  of  the  health  officer,  notwithstanding  the  physician  at- 
tending the  patient  shall  certify  in  writing  that  the  pa- 
tient's life  would  be  endangered  by  such  removal,  or  that 
he  has  good  and  careful  attention,  and  his  removal  would 
not  be  advisable  as  a  sanitary  measure?  The  agreed  facts 
are  that  appellant's  three  children  aged,  respectively,  five, 
eight,  and  thirteen  years,  were  sick  with  smallpox,  and 
that  the  mayor  of  the  city,  chairman  ex  officw  of  the  board 
of  health,  and  the  members  of  the  board  of  health  and  their 
officers,  desired  to  remove  the  patients  to  the  city  pest 
house,  in  Kenton  county,  which  removal  was  prevented 
by  the  father.  It  i«  also  agreed  that  the  disease  was 
very  prevalent  in  the  city;  that  the  pest  house  was  in 
good  sanitary  condition,  with  competent  nurses  and  phy- 
sicians in  charge,  and  ample  room  and  accommodations. 

It  is  to  be  regretted  that,  owing  to  the  urgency  of  the 
questions  presented,  counsel  have  not  had  time  to  brief  the 
case  further  than  to  furnish  a  copy  of  the  ordinance  of  the 
city  and  a  reference  to  statutes.  By  section  2059,.  Ken- 
tucky Statutes,  it  is  made  ^he  'duty  of  the  council  of  every 
city  of  10,000  or  more  inhabitants  to  appoint  a  board  of 
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health  of  six  persons,  three  of  whom  are  required  to  be 
competent  physicians;  such  board  to  elect  «t  competent 
physician  as  health  officer,  who,  as  well  as  the  mayor,  is 
to  be  ex  officio  a  member  of  the  board.  It  is  further  pro- 
vided that  "such  local  boards  shall  have  the  same  powers 
within  their  respective  cities  and  towns  as  local  boards 
for  coun4:ies  are  invested  with  by  this  chapter."  Chapter 
63.  Section  2060  provides  for  the  compeni^ation  of  the 
health  officer,  and  for  a  penalty  upon  physicians  or  heads 
of  families  failing  to  report  cases  of  certain  named  dis- 
eases. Section  2055  makes  provision  for  the  appointment 
of  county  boards,  and  provides  that  "such  local  board*  are 
empowered,  and  it  shall  be  their  duty,  to  inaugurate  and 
execute,  and  to  require  the  heads  of  families  and  other 
persons  to  execute,  such  sanitary  regulations  as  the  local 
board  may  consider  expedient  to  prevent  the  outbreak  and 
spread  of  cholera,  smallpox,  yellow  fever,  scarlet  fever, 
diphtheria  and  other  epidemic*  diseases;  and  to  this  end 
may  bring  the  infected  population  under  prompt  and 
proper  treatment  during  premonitory  and  other  stages  of 
disease.  .  .  .  This  section  gives  power  to  the  boards 
to  go  upon  and  inspect  premises  believed  to  be  in  an  un- 
clean and  infectious  condition,  to  enforce  regula- 
tions adopted  by  the  State  board,  and  contains 
provisions,  also,  for  reports  to  the  boards  of 
cases  of  such  epidemic/  diseases.  By  section  2056 
the  local  boards  of  the  border  counties  are  empowered  to 
declare  a  quarantine  against  contagious  and  infectious 
diseases  prevailing  in  other  States  or  counties,  and  large 
powers  are  given  to  them  to  prevent  the  importation  of 
infected  persons  or  articles.  Section  3058,  Kentucky  Stat- 
utes (being  section  1,  subd.  4,  of  the  act  for  the  govern- 
ment of  cities  of  the  second  class),  gives  to  the  council  au- 
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thority  "to  establish  and  enforce  quarantine  laws  and  reg- 
alation«,  to  prevent  the  introduction  and  spread  of  con- 
tagious diseases  in  the  city  and  within  two  miles  thereof," 
to 'provide  for  the  destruction  of  diseased  food  products, 
to  establish  and  maintain  hospitals  in  and  out  of  the 
city,  to  condemn  property  therefor,  **to  secure  the  general 
health  of  the  inhabitants  by  any  necessary  measure,"  and 
"to  constitute  a  board  of  health  and  elect  or  appoint  neces- 
sary health  officers."  The  city  ordinance  of  Covington  or- 
ganizing and  establishing  the  board  of  health  provides, 
in  section  3,  for  the  establishment  of  a  pest  house,  and 
for  the  expense  of  its  management,  and  the  payment  of  the 
phjNsicians  and  nurses  and  others  in  charge.  3y  section 
4  it  is  provided  that  "whenever  the  smallpox,  yellow  fever, 
cholera,  or  other  contagious  or  infectious  diseases,  shall 
exist  in  the  city,  said  board,  or  any  three  members  there- 
of, or  the  health  officer,  may  cause  any  person  afflicted 
with  such  disease  to  be  removed  to  the  pest  house,  a6 
they  may  deem  it  necessary  as  a  sanitary  measure.  But 
if  the  physician  attending  the  diseased  person  shall  cer- 
tify in  writing  that  the  life  of  such  person  would  be  en- 
dangered by  such  removal,  or  that  he  or  she  has  good  and 
careful  attention,  or  that  his  or  her  removal  would  not 
be  advisable  as  a  sanitary  measure,  then  such  removal 
shall  or  shall  not  be  made,  in  the  discretion  of  said  board." 
By  section  5  the  members  of  the  board  and  the  health 
officer  are  invested  with  police  authority  In  the  perform- 
ance of  their  duties. 

In  view  of  the  necessity  for  a  prompt  disposition  of  this 
case,  we  shall  state  the  conclusions  we  have  reached  as 
briefly  as  possible,  without  any  attempt  at  an  elaborate  re- 
view of  the  authorities. 

The  statutes  and  the  ordinance  referred  to  are  intended 
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as  an  exercise  of  the  police  power  of  the  government  to 
promote  the  public  welfare,  even  at  the  expense  of  pri- 
vate rights.  The  preservation  of  the  public  health  has 
always  been  held  a  proper  exercise  of  police  power.  Said 
Mr.  Justice  Bradley  in  Boston  Beer  Co.  v.  Massachusetts,  97 
U.  S.  25,  24  L.  Ed,,  989:  "Whatever  differences  of  opinion 
may  exist  as  to  the  extent  and  boundaries  of  the  police 
power,  and  however  difficult  it  may  be  to  render  a  sat- 
isfactory definition  of  it,  there  seems  to  be  no  doubt  that 
it  does  extend  to  the  protection  of  the  lives,  health,  and 
property  of  the  citizen."  There  can  be  no  doubt  that  in 
order  to  prevent  the  spread  of  disease,  and  to  provide 
healthful  conditions  for  the  public,  boards  of  health  and 
like  commissions  may  be  created,  and  invested  with  power 
necessary  and  proper  for  such  purposes;  and,  .in  determin- 
ing the  validity  of  the  acts  of  such  boards  and  their  of- 
ficers, a  liberal  construction  is  justified,  in  view  of  the 
public  good  to  be  accomplished.  Inhabitants  of  Perth  Am- 
boy  V.  Smith,  19  N.  J.  Law,  52.  There  can  be  no  doubt 
of  the  power  of  the  State  legislature  to  create  State 
boards  of  health  for  the  preservation  of  the  general  health 
of  the  State,  to  confer  upon  cities  and  counties  authority 
to  make  regulation*  for  the  health  of  their  communities, 
and  even  to  create  separate  corporations,  differing  from 
the  political  subdivisions,  with  like  powers  within  their 
limits.  Wilson  v.  Sanitary  Dist.,  133  111.,  466,  27  K.  E., 
203;  Nicoulin  v.  T^wery  49  N.  J.  Law,  391,  18  Atl.,  513. 
Both  in  England  and  the  United  States  such  powers  have 
been  almost  uniformly  delegated  to  boards  of  health  of 
municipal  corporations  to  enact  rules  for  the  preservation 
of  the  public  health  having  the  force  of  law,  within  the 
respective  communities,  and  it  would  seem,  that  in  the 
absence  of  express  authority,  municipalities  have  an  im- 
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plied  power  to  enact  I'easonable  orddnances  to  preserve  the 
public  health  and  to  prevent  and  remove  nuisances.  (DH» 
Ion,  Man.  Corp.,  sec.  308;  Baker  vs,  Boston,  12  Pick,  193; 
(22  Am.  Dec,  421). 

Under  its  general  powers,  to  guard  against  epidemic 
diseases,  a  board  of  health  may  control  and  isolate  persons 
affected  with  the  disease;  and  this  power  seems  to  be 
expressly  delegated  to  the  local  boards  by  the  provision 
that   they  are   empowered   "to   inaugurate   and   execute 

.  .  .  such  sanitary  regulations  as  the  local  board  may 
consider  expedient,  to  prevent  the  outbreak  and  spread 
of  .  .  .  epidemic  diseases,  and  to  this  end  may  bring 
the. infected  population,  under  prompt  and  proper  treat- 
ment, during  premonitory  and  other  stages  of  disease.'* 
It  is  certainly  a  reasonable  regulation  which  provides  for 
the  removal  of  such  cases  to  a  pest  house  in  good  sanitary 
condition,  provided  with  nurses  and  physieians  for  the 
treatment  of  patients  suffering  with  the  disease. 

We  are  therefore  of  the  opinion  that  the  local  boards 
or  a  quorum  thereof,  ha«  undoubtedly  power  to  order  the 
removal  of  an  infected  patient  to  the  pesthouse. 

It  is  a  narrower  question,  in  view  of  the  fact  that  the 
Legislature  has  given  this  power  to  the  board,  whether 
the  municipality  can  confer  such  power  upon  less  than  a 
quorum,  or  upon  the  health  officer  appointed  by  the  board. 

But  the  charter  of  cities  of  the  second  class,  gives  power 
"to  establish  and  enforce  quarantine  laws  and  regulations 
to  prevent  the  introduction  and  spread  of  contagious  dis- 
eases in  the  city  and  within  two  miles  thereof ;  ...  to 
establish  and  maintain  public  hospitals  within  or  without 
the  city,  .  .  .  and  to  secure  the  general  health  of  the 
inhabitants  by  any  necessary  measure."  The  general  rule 
upon  this  subject,  is,  that  laws  establishing  local  boards 
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shall  be  construed  together,  so  as  to  give  effect  to  both. 
We  think  this  rule  should  be  applied  in  this  case  to  the 
general  law  as  to  the  powers  of  local  boards,  and  the  city 
charter  expressly  authorizing  the  municipality  to .  en- 
act regulations  in  that  behalf,  it  follows,  therefore,  that 
the  city  is  authorized  to  make  additional  reasonable  reg- 
hlations  to  prevent  the  spread  of  epidemic  diseases. 

The  otily  remaining  question,  therefore,  is,  whether  a 
regulation,  empowering  three  members  of  the  board,  or 
the  health  officers  elected  by  the  board,  to  order  the  re- 
moval of  a  smallpox  patient,  is  a  reasonable  regulation. 
We  think  it  is,  especially  as  there  is  provided  an  appeal  to 
the  board,  and  a  requirement  of  action  by  the  board  It- 
self, upon  a  certificate  by  the  attending  physician,  that 
the  removal  would  endanger  the  patient's  life.  In  such 
cases  the  necessity  for  immediate  action  is  imperative, 
and  it  is  not  unreasonable  to  permit  the  health  officer,  or 
less  than  a  quorum  of  the  board,  to  order  such  removal 
in  a  case  where  it  does  not  appear  that  the  removal  would 
endanger  the  patient's  life.  For  the  reason  given  the 
judgment  is  affirmed. 

Whole  court  sitting. 
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appeal  from  jefferson  circuit  court,  law  and  equttt  division. 

Judgment  for  Plaintiff  and  Defendant  Appeals.    Reversed. 

Appeal — ^Reversal  of  Judgment — Restitution  by  Purchaser  at  Bx- 
BOUTiON  Saijb>— Purchase  by  Attorney. 

(Held:.  1.  Where  a  Judgment  was  reversed  on  the  ground  that  de- 
fendant owed  no  part  of  the  debt  for  which  it  was  rendered,  the 
attorney  for  plaintiff,  having  purchased  defendant's  land  at  a. 
sale  made  under  an  execution  which  issued  upon  the  judgment, 
must,  though  he  obtained  a  good  title  to  the  land,  either  restore 
the  land  or  account  for  its  value,  not  being  entitled  to  be  protect- 
ed as  a  stranger;  but  he  Is  entitled  to  the  purchase  money  which 
he  paid  out,  less  the  rents  and  profits  he  has  received. 

i.  Though  a  Judgment  awarding  to  the  purchaser  the  possession  of 
the  land  was  affirmed  on  appeal  after  the  Judgment  on  which  the 
execution  issued  was  reversed,  yet  as  that  fact  did  not  appear, 
and  could  not  have  appeared,  in  the  record,  that  Judgment  is 
not  conclusive  as  to  the  purchaser's  right  to  possession,  and  he 
is  not  entitled  in  an  action  on  the  sv/persedects  bond  executed  upon 
that  appeal  to  recover  the  rents  of  the  property  pending  the  ap- 
peal, the  reversal  of  the  Judgment  on  which  the  execution  issued 
heing  made  to  appear. 

H.  M.  LANE  FOR  appellant. 

BUR-TON  VANCE  for  appellee. 

(No  briefs  in  record.) 

Opinion  of  the  court  by  CHIEF  JUSTICE  H  AZELRiIGO — RsvEBSlHCk. 

In  March,  1888,  Riley  and  others  obtained  judgment 
in  the  Louisville  chancery' court  again«t  Catherine  Cav- 
anaugh, the  present  appellant,  for  something  less  than 
|2,000.  From  this  judgment  she  prosecuted  an  appeal  to 
th's  court  without  supersedeas,  and  on  June  4,  1892,  this. 
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<jourt  reversed  the  judgment,  decidiniy  that  appellant,  Car- 
anaugh,  did  not  owe  any  part  of  the  judgment  rendered. 
Cavanaugh  v.  Riley,  19  S.  W.,  745.  When  the  case  went 
back  it  was  dismissed  as  against  appellant,  pursuant  to 
the  opinion  and.  mandate  of  this  court.  But  in  the  mean- 
time, to-wit,  in  April,  1889,  certain  real  estate  of  Mrs. 
Cavanaugh  had  been  sold  under  executions  on  the  judg- 
ment of  March,  1888,  'and  bought  by  appellee,  Willson,  at 
the  price  of  ?2,213,  the  amount  of  the  execution  debts,  in- 
terest, and  costs.  Willson  was  the  attorney  of  Riley  and 
others  in  the  suits  against  Mrs.  Cavanaugh  under  a  con- 
tract securing  to  himself  a  fee  equal  to  one-fourth  of  the 
amount  received,  and  he  appears  also  to  have  bought  op 
the  claim  of  the  execution  creditors,  and  to  have  thus  paid 
off  the  purchase  price  of  the  property.  In  January,  1891,  he 
obtained  a  deed  for  the  property  from  the  sheriff;  and 
thereupon,  on  a  motion  of  the  chau'cery  court,  he  obtained 
OH  April  13,  1891,  judgment  for  possession.  From  the  or- 
der awarding  possession,  Mrs.  Cavanaugh  prosecuted  an 
appeal  to  this  court.  On  this  appeal  this  court  said:  "As 
this  record  now  appears  to  us,  the  various  judgments  were 
valid,  unsatisfied,  and  unreversed,  and,  as  the  plaintiffs 
appear  to  have  been  entitled  to  the  executions  that  issued, 
the  sale  was  regularly  made,  and  the  deed  properly  exe- 
cuted, the  lower  court  w^as  bound  to  adjudge  the  purchaser, 
Willson,  entitled  to  the  writ  of  possession."  The  judgment 
for  possession  may  accordingly  be  affirmed.  Cavanaugh 
V.  Willson,  35  S.  W.,  918.  It  may  be  noted  here  that  while 
this  appeal  was  disposed  of  after  the  reversal  in  this  court 
of  the  judgment  of  March,  1888,  that  fact  did  not  appear  in 
the  record,  and  could  not,  because  the  judgment  for  pos- 
session appealed  from  was  rendered  a  year  and  some 
months  before  the  reversal  of  the  March.  1888.  judgment. 
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This  fact  appears  in  the  opinion,  because  it  is,  in  substance, 
recited  that  the  judgments  in  favor  of  Riley  and  others  on 
which  the  executions  issued,  and  under  which  the  sale 
of  Mrs.  Cavanaugh^s  property  was  made,  were,  so  far  as 
the  record  disclosed,  valid,  unsatisfied,  and  unreversed. 
When  Mrs.  Cavanaugl^  appealed  from  the  judgment  in  Will- 
son's  favor,  for  the  possession  of  the,  property,  in  April, 
1891,  she  executed  a  snpcrsedtas  bond,  with  certain  sure- 
ties, by  means  of  which  she  kept  the  purchaser  out  of  the 
possession  awarded  to  him  from  April  13,  1891,  until  May 
10,  1896,  to  his  damage,  as  it  appears  from  the  proof,  in 
the  sum  of  about  f3,500.  After  the  affirmance,  therefore, 
of  the  judgment  for  possession,  in  May,  1896,  appellee,  Will- 
son,  brought  the  present  suit  against  Mrs.  Cavanaugh  and 
her  sureties  on  the  supersedeas  bond  for  the  damages  se- 
cured by  the  covenants  of  the  bond.  For  answer  and 
counter-claim,  Mrs.  Cavanaugh  set  up  in  detail  what  we 
have  above  stated  briefly,  and  contended  that  by  reason  of 
the  reversal  of  the  judgment  under  which  her  property  was 
sold,  and  the  decision  of  the  court  of  last  resort,  in  sub- 
stance, that  her  property  had  been  sold  to  pay,  not  her 
own  but  other  parties'  debts,  she  was,  as  against  the  plain, 
tiffs  in  the  executions  and  their  attorney  'and  privy.  Will- 
son,  entitled  to  a  restitution  of  the  value  of  her  property 
in  the  way  of  damages,  and  that  value  she  avers  was 
116,000,  for  which  she  prayed  judgment.  By  consent,  the 
law  and  facts  were  submitted  to  the  court,  and,  upon  hear- 
ing, the  claim  for  restitution  and  damages  was  rejected, 
and  judgment  rendered  for  Willson  for  the  sum  of  f3,053, 
with  interest  from  December,  1897. 

We  have,  then,  this  rather  startling  situation  discov- 
ered by  this  litigation:  Mrs.  Cavanaugh  was  the  owner 
of  certain  residence  and  business  property  of  the  value,  ac- 
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cording  to  the  court  below,  of  f  10,000,  or,  according  to  her 
estimate,  of  the  value  of  |16,000.  This  property  is  taken 
to  pay  debts  for  which  she  is  in  no  way  responsible,  but 
which,  at  most,  amfount  only  to  |2,200,  and  in  addition 
she  is  made  to  account  in  money  for  rents  on  the  property 
to  the  extent  of  some  |3,000,  accrc^ng  in  large  measure 
after  it  had  been  finally  determined  that  her  property  had 
been  sold  to  pay  debts  she  did  not  owe.  And  it  is  par- 
ticularly to  be  noted  that  the  groundwork  on  which  has 
been  erected  this  entire  superstructure  of  wrong  is  the 
unconscionable  transaction  by  which  property  of  the  value 
of  some  110,000  was  sold  for  |2,213. 

At  the  outset  it  is  important  to  notice  briefly  the  grounds 
on  which  the  learned  judge,  who  enters  an  elaborate  opin- 
ion, has  refused  every  relief  to  appellant.  After  reciting 
that  "it  is  admitted  Mrs.  Cavanaugh  was  not  liable  in  any 
way,  nor  was  her  property,  for  the  debt  or  claim  asserted 
in  the  action  in  which  her  property  was  seized  and  sold," 
the  learned  judge  said:  "In  subsequent  proceedings  be- 
tween the  plaintiff  in  this  action  [Willson]  and  the  defend- 
ant [Mrs.  Cavanaugh]  the  court  of  appeals  held  that  the 
plaintiff  [Willson]  acquired  at  said  sale  a  good  title 
against  Cavanaifgh  to  said  property,  notwithsanding  the 
judgment  against  Cavanaugh,  under  which  her  property 
had  been  sold  by  the  sheriff  and  purchased  by  Willson, 
was  erroneous,  and  subsequently  reversed."  This  language 
apparently  indicates  that  the  court  held  on  the  appeal  of 
the  suit  by  Willson  for  possession  that,  notwithstanding 
the  judgment  under  which  the  property  was  sold  was  er- 
roneous and  subsequently  reversed,  still  Willson  obtained 
a  good  title;  whereas,  we  had  seen,  the  only  thing  deter- 
mined on  that  appeal  was  that  as  the  record  there  before 
the  court  disclosed  a  valid  and  unreversed  judgment,  un- 
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der  which,  on  execution,  the  defendant's  property  was  sold 
and  bought  by  the  plaintiff,  the  latter  was  entitled  to  pos- 
session. No  question  of  title  was  involved,  but,  if  it  had 
been,  still  the  correctness  of  the  judgment  of  possession 
appealed  from  would  probably  have  been  upheld,  because 
the  judgment  on  which  the  execution  issued,  so  far  as  that 
record  disclosed  at  that  time,  was  valid  and  unreversed.. 
The  case  is  not  authority  on  the  question  of  what  rights 
Mrs.  Cavanaugh  may  have  on  a  record  disclosing  that  the 
judgment  under  which  her  property  was  sold  was  valid, 
erroneous,  and  for  that  reason  had  been  reversed  and  set 
aside.  The  case  of  Yocum  v.  Foreman,  14  Bush,.  494,  is 
also  relied  on  to  support  the  finding  below.  That  case 
established  the  doctrine  that,  whether  the  purchaser  at  an 
execution  sale  be  the  plaintiff  in  the  execution  or  a  strang- 
er, the  title  passes.  This  seems  to  be  in  accordance  with 
the  general  rule,  when  not  controlled  by  statute.  But  this 
doctrine  leaves  untouched  the  remedy  of  one  whose  prop- 
erty has  been  sold  under  a  judgment  subsequently  reversed.^ 
If  the  defendant  may  not  get  his  property  as  a  matter  of 
right,  still  the  purchaser,  if  he  has  procured  the  sale,  must, 
under  all  authority,  account  for  its  value.  He  is  compelled 
to  make  restitution,  either  by  returning  the  property  if  he 
still  has  it  when  the  judgment  is  set  aside,  or  by  paying 
over  an  equivalent  in  money.  Thus,  in  Hays  v.  Griffith, 
85  Ky.,  377  (3  S.  W.,  431)  (11  S.  W.,  306),  this  court,  in  an 
opinion  by  Chief  Justice  Pryor,  who  also  wrote  the  opin- 
ion in  Ypcum  v.  Foreman,  supra,  held  that  a  sale  of  prop- 
erty under  a  judgment  subsequently  reversed  passed  the 
title  to  the  purchaser,  but  this  general  rule  was  announced: 
''When  money  has  been  collected  under  an  erroneous  judg- 
ment that  has  been  reversed,  the  party  obtaining  it  may 
be  required  to  pay  back  the  money  by  rule  to  do  so,  or  a 
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restitution  of  the  property,  if  not  soid,  may  be  required 
in  the  same  manner;  but  the  proper  remedy,  where  the 
land  or  personalty  of  the  party  has  been  sold,  and  a  re- 
covery of  its  value  is  denied,  is  to  bring  an  action  for  dam- 
ages, alleging  such  facts  as  will  show  that  the  plaintiff 
is  entitled,  by  reason  of  the  reversal,  to  what  he  has  been 
deprived  of  by  the  erroneous  judgment^'  The  court  ap- 
proved the  language  used  in  Thompson  v.  Thompson,  1 
N.  J.  Law,  159,  where  it  was  said  the  defendant  was  enti- 
tled "to  be  restored  to  all  he  has  lost  by  occasion  of  the 
judgitient,  and  this  is,  and  ought  to  be,  the  measure  of 
damages/'  The  case  of  Canal  Co.  v.  Gordon,  2  Abb.  U. 
S.,  479,  Fed.  Cas.  No.  13,189,  the  text  of  1  Suth.  Dam.  p. 
831,  and  cases  from  other  State  courts,  were  cited  by  the 
court  sustaining  the  conclusion  of  the  court.  The  doctrine 
announced  in  that  case  may  not  be  applicable  fo  the  broad 
extent,  the  language  imports  in  all  cases,  as  was  pointed 
out  in  Bridges  v.  McAlister  (Ky.j  51  S.  W.,  603,  but  this 
is  no  reason  why  it  may  not  be  applied  here.  It  is  certainly 
not  a  new  doctrine.  In  Morgan  v.  Hart  (1848)  9  B.  Mon., 
80,  this  court  said:  "The  proceeding  by  rule  or  motion 
for  restitution  of  money  or  property  obtained  under  the 
direct  operation  of  a  judgment  which  has  been  reversed  is 
well  known  in  courts  of  l&w,  and  we  have  no  doubt  it  is 
equally  allowable  and  appropriate  in  courts  of  equity, 
where,  in  the  practice  in  this  State,  it  is  often  resorted  to. 
The  chancellor  certainly  has  power  to  remedy  the  Injustice 
which  may  be  done  under  his  own  orders,  when  vacated  by 
an  appellate  tribunal."  The  primary  object,  in  view  in 
all  the  instances  when  one's  property  has  been  seized  and 
sold  under  judgments  subsequently  reversed,  is,  as  indicat- 
ed in  the  last  case  cited,  "to  remedy  an  injustice,^'  and  it 
is  manifest  any  fixed  rule  must  be  subject  to  exceptions. 
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Here,  if  t\e  plaintiffs,  Riley  and  others,  bad  bought  the 
defendant's  property,  a  restitution  of  the  property,  if  they 
grtill  owned  it,  or  an  equivalent  in  money,  if  they  did  not, 
would  be  the  simple  remedy.  There  would  be  no  equities 
on  behalf  of  the  purchasers  for  moneys  paid  out  as  the  pur- 
chase price.  The  debts  canceled  by  the  purchase  were  no 
debts  at  all  against  the  defendant.  But  while  the  attorney 
of  these  plaintiffs  must,  under  all  authority,  occupy  the 
place  of  his  clients  with  respect  to  haying  notice  of  what 
is  in  the  record,  and  especially  as  he  was  interested  in  the 
recovery  to  the  extent  of  one-fourth,  it  would  yet  seem 
on  equitable  principles  and  on  the  facts  of  this  case,  he 
ought  to  have  back  whatever  money  he  has  actually  paid 
out  as  purchase  money  on  the  property.  He  is  not  in  fact 
a  party  plaintiff  who  procured  the  erroneous  judgment 
and  the  sale,  nor  is  he  a  stranger  to  the  record  who  is  to 
be  fullv  protected  in  his  purchase.  He  got  a  good  title 
to  the  property  he  bought,  just  as  his  clients  would  have 
gotten  had  they  bought  it,  but  he  rau«t  account  for  what 
he  got  just  as  they  must  have  accounted.  The  difference 
is  that  he  got  the  property  burdened  or  lessened  by  what 
he  paid  out  for  it,  and  they  wf uld  have  gotten  it  without 
paying  out  any  thing.  It  is  claimed  that,  being  merely  an 
attorney,  he  is  to  be  protected  as  a  stranger;  but  this  court 
in  Salter  v.  Dunh,  1  Bush,  319,  said:  **We  regard  it  as 
the  well-settled  doctrine  in  this  and  our  sister  States  that 
am  attorney  in  a  case  is  privy  to  his  client,  and  as  much 
bound,  if  not,  indeed,  more,  to  take  notice  of  all  the  errors, 
as  the  client;  ami  when  he  becomes  a  purchaser  at  a  ju- 
dicial sale,  made  for  the  benefit  of  the  client,  every  error 
and  equity  which  w^ould  avail  against  him  [the  client]  had 
he  been  the  purchaser,  growing  out  of  the  errors  and  ir- 
regularities of  the    record,    would  affect  the    attorney's 
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purchase."  Freem.  Ex'ns,  section  349;  Freem.  Judgm. 
section  484.  In  this  case  the  purchaser — the  appellee — ap- 
parently still  holds  the  property.  It  follows  from  what  we 
have  said  that  his  claim  for  rents,  as  set^  up  in  his  peti- 
tion, must  be  denied;  that  the  value  of  the  property,  or 
the  property  itself,  must  be  adjudged  to  Mrs.  Cavanaugh. 
The  purchase  money  paid  out  by  appellee,  which  appears 
to  have  been  |2,213,  with  interest  from  th^  1st  day  of 
April,  1889,  is  to  be  a  charge  on  the  property,  less  the 
rents  and  profits  appellee  has  received  from  the  property 
since  his  possession  of  it  in  May,  1896.  While 
the  praper  judgment  may  be  rendered  in  ordinary 
where  the  action  is  now  pending,  it  may  be  that  the  equi- 
ties of  the  parties  may  be  more  appropriately  adjusted 
on  the  equity  side  of  the  docket.  The  judgment  is  reversed 
for  proceedings  consistent  with  this,  opinion. 


1108  7(HJ  Case  102 — Action  to  Recoveb  Taxes — June  19. 

|iu   670 

Board  of  Oouncilmen  of  City  of  Frankfort  v. 
Deposit  Bank  of  Frankfort. 

appeal  from  franklin  cibc7u1t  cx)ubt. 
Judgment  for  Defendant  and  Plaintiff  Appeals.     Re>'er8ed. 

Appeal — Agreement  that  Case  shall  Await  the  Dfxision  or 
Other  Cases — ^Recital  of  Agreement  Nullified  by  Exception. 

Held:  Upon  appeal  from  a  judgment  reciting  that  the  pai-ties  agreed 
to  let  the  case  await  the  decision  of  certain  other  cases  pending 
on  appeal,  an  exception  to  the  judgment  must  be  regarded  as 
mullifying  that  recital,  and,  in  the  absence  of  a  plea  setting  up 
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the  agreement  recited,  the  appellant  is  not  bound  by  the  decision 
in  the  cases  referred  to,  which  was  afterward  overruled. 

W.  H.. JULIAN,  IRA  JULIAN  and  J.  H.  CROOKEyTT  foe  appillaot. 

FRANK  CHINN  fob  appellee. 

(No  brief  in  the  record.) 

Opinion  op  tbx  ooubt  by  CHIEF  JUSTICE  HAZELRIQO — ^Revebs- 

INO. 

This  action  was  brought  in  August,  1894,  by  the  city  of 
Frankfort  against  the  Deposit  Bank  for  taxes  alleged  to  be 
due  the  plaintiff  for  the  years  1892,  1893,  and  1894.  A  de- 
murrer was  sustained  to  the  petition  so  far  as  it  sought 
to  enforce  a  collection  of  the  taxes  of  1892,  and  for  penal- 
ties and  interest,  and,  the  plaintiff  declining  to  plead  fur- 
ther in  respect  to  these  items,  the  petition  to  such  extent 
was  dismissed.  This  was  in  September,  1894,  and  there 
has  been  no  appeal  from  that  judgment. 

The  bank  then  filed  its  answer  as  to  the  years  1893  and 
1894,  relying  solely  on  its  alleged  contract  with  the  State 
under  the  Hewitt  law.  This  answer  was  filed  in  Septem- 
ber, 1894,  and  nothing  further  appears  to  have  been  done 
in  the  ease  until  on  February  1,  1896,  when  a  judgment 
was  rendered  upholding  the  defense  set  up  in  the  answer, 
on  the  authority  of  the  construction  given  the  Hewitt  law 
by  this  court  in  the  Bank  Tax  Case  of  June,  1895,  (31  S.  W., 
1(M3).  The  city  excepted  to  this  judgjment,  and  prayed  an 
appeal  to  this  court.  It  did  not  pi'osecute  this  appeal,  but 
sued  out  an  appeal  from  this  court  on  the  14th  of  January, 
1898,  and  now  asks  a  reversal  of  the  judgment  of  February 
1,  1896,  on  the  authority  of  the  Bank  Tax  Cases  of  March 
24,  1897  (39  S.  W.,  1030).  It  is  due  the  trial  court  to  note 
that  the  judgment  complained  of  was  rendered  in  pursu- 
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ance  of  the  majority  opinion  of  this  court  of  June,  1895, 
sustaining  the  contract  claimed  by  the  bank  under  the 
Hewitt  law.  This  court  in  1897  overruled  the  opinion  of 
1895,  and  it  would  seem  to  follow  necessarily  that  the 
judgment  in  this  case  should  be  reversed. 

This  would  probably  be  conceded,  except  that  it  is  re- 
cited in  the  judgment  complained  of,  in  substance,  that 
the  parties  by  their  attorneys  agreed  to  let  the  case  await 
the  decision  of  the  court  of  appeals  in  certain  cases  the 
same  bank  and  the  county  of  Franklin  had  pending  in  this 
court,  and  which  involved  the  same  defense;  it  being  re- 
cited that  the  liability  of  the  bank  in  the  city  case  should 
abide  the  result  of  those  two  cases.  But  this  recitation, 
it  seems  to  us,  is  not  conclusive  of  such  an  agreement, 
where  there  is  an  exception  to  the  judgment.  The  ex- 
ception must  be  taken  to  apply  to  every  recitation  in  the 
judgment  when  it  is  called  in  question  directly  upon  ap- 
peal, if  the  judgments  were  attacked  collaterally,  it 
might  be  that  such  recitations  would  be  taken  as  tme.  A 
complaining  party  can  do  no  more  than  except  to  a  judg- 
ment, and  that  he  may  do  even  if  the  court  recites  that  he 
consents  thereto.  While  an  exception  is  not  necessary  to 
secure  the  benefit  of  an  appeal,  still  the  oflSce  of  an  ex- 
ception in  a  case  like  this  serves  to  nullify  the  effect  of  the 
recitation  that  the  complainant  consented. 

In  the  absence  of  a  plea  setting  up  an  agreement,  we 
can  not  restrict  the  effect  of  the  exception  reserved'  by  the 
complainant  to  certain  parts  only  of  the  judgment.  Under 
the  authority  of  the  tax  decision  of  1897,  the  answer  of  the 
bank  is  not  good,  and  the  judgment  denying  the  city  the 
right  to  collect  the  tax  on  the  grounds  set  up  in  the  an- 
swer is  erroneous.     It  is  noticeable  that  the  petition  of 
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the  city  was  not  dismissed,  still  in  that  the  judgment  ap- 
pealed was,  in  substance,, a  final  order.  Reversed  for  fur- 
ther proceedings  not  inconsistent  with  this  opinion. 


Case  103 — Action  for  an  Injunction  Involving  the  Question  of  a, 
License  to  Practice  Osteopathy — June  20. 

Nelson  y.  State  Board  of  Health. 

APPEAL  FROM  JEBBTER80N   CIRCUIT  COURT,  LAW   AND  EQUITY  DIVISION. 

Judgment  for  Defendant  and  Plaintiff  Appeals.    REvsRSXiD. 

iPHYSiciANS'— Medical  Ck>LLE0E — ^License  to  Practice  Osteqpatbt* 

Held:  >  1.  A  college  which  teaches  osteopathy,  a  method  of  treating 
diseases  by  kneading  or  manipulation  of  the  body,  and  does  not 
t€ach  surgery,  bacteriology,  materia  medlca,  or  therapeutics,  is 
not  a  "medical  college,"  within  the  meaning  of  Kentucky  Stat- 
utes, section  2613.  which  requires  the  State  Board  of  Health  to 
issue  a  certificate  to  practice  medicine  to  any  reputable  physician 
who  has  a  diploma  from  a  reputable  medical  college  chartered  un- 
der the  laws  of  this  State,  or  from  a  reputable  and  legally  char- 
tered medical  college  of  some  other  State  or  country,  indorsed 
as  such  by  the  State  Board  of  Health. 

2.  One   who   practices  osteopathy,   not   using   medicine   or  surgical 

applicances,  does  not  practice  medicine,  within  Kentucky  Stat- 
ute, section  2613,  which  declares  that  "authority  to  practice 
medicine"  shall  be  a  certificate  from  the  State  Board  of  Health, 
though  Ibid,  section  2618,  provides  that  "to  open  an  office  for 
such  purpose,  ot  to  announce  to  the  public  in  any  way  a  readi- 
ness to  treat  the  sick  or  afflicted,  shall  be  deemed  to  engage 
in  th«  practice  of  medicine  within  the  meaning  of  this  act,"  as 
the  act  of  which  these  sections  form  a  part,  when  considered  as 
a  whole,  shows  that  the  Legislature  only  intended  to  regulate 
the  practice  of  medicine  by  physicians  and  surgeons;  and  there- 
fore a  certificate  from  the  State  Board  of  Health  Is  not  necessary 
to  authorize  one  to  practice  osteopathy. 

3.  The  State  Board  of  Health  will  be  enjoined  from  interfering  with 

or  molesting  one  In  the  practice  of  his  profession  as  an  osteopath. 
Vol*  108—49 
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B.  B.  MoKAY,  Attorney  fob  appeliant. 

1.  The  plea  of  the  defendant  that  notice  had  been  given  to  plaintiff  to 

attend  a  certain  meeting  of  defendant,  for  examination  is  no  de- 
fense here. 

2.  There  is  no  law  authorizing  such   examination  of  plaintiff  for 

any  purpose. 

3.  Sub-section  4  of  section  261S  authorizes  the  examination  by  the 

board  of  all  applicants  for  license*  who  were  respectably  or 
honorably  engaged  in  the  practice  of  medicine  in  their  State  prior 
to  February  28,  1884.  The  plaintiff  does  not  belong  to  that  clasg, 
and  consequently  no  examination  could  legally  be  required  of 
him. 

•4.  As  the  examination  could  In  no  way  off-set  plaintiff  or  his  rights* 

,  it  is  of  no  virtue  herein  and  constitutes  no  defense,  and  should 
be  stricken  out. 

6.  We  argue  that  where  an  inquiry  is  to  be  made  inYolrlng  questions 
of  law  as  well  as  of  fact,  and  which  affects  a  legal  right,  neces- 
sarily Implies  a  decision  upon  the  facts  and  the  law  upon  which 
these  facts  depend. 

AuTHOBiTiES  OiTED— Jones  V.  Com.,  10  Bush,  749;  Oarman  v.  Lucket, 
6  B.  M.,  160;  Lowe  v.  Com.  3  Met.,  233.  Page  v.  Hardin,  8  B. 
M.,  672;  Burket  v.  McCarty,  10  Bush,  758;  Dillon  on  Mun.  Cor- 
porations, 143 ;  Slaughter  HouseCase,  16  Wal.  13.  S.R.,  36;  Toledo 
R.  R.  Co.  V.  Jacksonville,  67  111.,  37;  DriscoU  ft  Rice  v.  Com. 
93  Ky.,  393. 

KOHN,  BAIRD  A^nv  SPINDLE  fob  apfexlee. 

(No  brief  in  record.) 

Opinion  of  the  ooubt  bt  JUDOB)  HOBSON — HxvEBsma. 

Appellant,  Harry  Nelson,  a  citizen  of  this  State,  filed 
his  petition  in  equity  in  the  court  below  in  which  he  al- 
leged that,  after  he  had  taken  a  regular  course  of  studies 
at  the  American  School  of  Osteopathy  at  Kirksville,  Mo.," 
for  a  term  of  years,  he  became  a  graduate  thereof  on  Sep- 
tember 15,  1897;  that  since  that  date  he  has  be^n  prac- 
ticing this  system  of  healing  for  his  support  to  the  great 
comfort  and  relief  of  disease  and  sickness,  having  adopt- 
ed it  as  his  vocation  in  life;  that  osteopathy  is  a  perfect 
system,  having  the  approval  of  skilled  and  scientific  men^ 
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and  schools  and  colleges  in  which  its  doctrines  are  taught; 
that  appellee  was  about  to  have  him  arrested  for  practic- 

•  ing  osteopathy,  or  prosecute  him  therefor,  under  the  act 
entitled  "An  act  to  protect  citizens  of  this  Commonwealth 
from  enppiricism,'^  approved  April  10,  1893,  and  the  amend- 
ment thereto  approved  March  18,  1898;  that  this  acf  is 
in  violation  of  the  bill  of  rights,  and  is  unconstitutional, 
or,  if  valid,  that  under  it  appellee  is  discriminating  against ' 
the  system  of  medicine  known  ad  "osteopathy,"  refusing 
to  recognize  his  diploma,  or  to  give  him  a  certificate;  that 
the  school  referred  to  at  which  he  graduated  is  a  reput- 
able medical  college  chartered  by  the  laws  of  Missouri, 

X  with  a  large  body  of  learned  professors,  and  a  large  pat- 
ronage of  pupils,  and  as  such  is  entitled  to  be  recognized 
and  indorsed  by  the  appellee.  He  prayed  that  appellee  be 
enjoined  from  molesting  him  in  hi&  business  or  profession 
as  an  osteopath,  or  pursuing  him  criminally  therefor,  aawJ, 
if  he  was  not  entitled  to  this  relief,  then  that  a  writ  of 
mandamus  be  awarded  him  compelling  appellee  to  recog- 
nize and  indorse  the  American  College  of  Osteopathy  at 
Kirksville,  Mo.,  and  issue  him  a  certificate  entitling  him 
to  follow  his  calling  in  this  Sta;te.  Appellee  answered, 
denying  the  allegations  of  the  petition,  and  pleading  spec- 
ially that  the  school  referred  to  was  not  a  reputable  medi- 
cal college,  and  that  plaintiff,  as  a  graduate  of  it,  was  not 
entitled  to  a  certificate  from  it.  On  final  hearing  the  court 
below  dismissed  the  action,  refusing  the  complainant  any 
relief,  and  the  correctness  of  this  judgment  is  the  question 
to  be  determined  on  this  appeal. 

The  proof  shows  that  osteoi)athy  is  a  new  method  of 
treating  diseases,  which  is  said- to  have  originated  with 
Dr.  A.  T.  Still,  of  Kirksville,  Mo.,  about  the  year  1871. 
Be  practiced  it  more  or  less  from  that  time  ointil  about 
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the  year  1890,  when  he  opened  a  school  for  the  instruction 
of  others.  lu  1892  he  obtained  an  imperfect  charter  for 
his  school  under  the  laws  of  Missouri.  This  was  perfect- 
ed in  1894  by  a  charter  in  regular  form,  under  which  the 
school  has  since  been  operating.  At  the  time  the  proof 
waa  taken  in  this  case  there  were  in  attendance  at  the 
dchool  something  over  500  scholars  from  twenty-nine 
States  of  the  Union,  and  several  from  Canada.  In  con« 
nection  with  the  school  was  an  infirmary,  at  which  from 
300  to  500  patients  were  regularly  treated.  There  were 
twelve  or  thirteen  professors  in  the  school.  Of  these 
four  were  regularly  graduated  ^physicians,  besides  Dr.  Still, 
who  was  a  surgeon  in  the  armj-  during  the  Civil  War,  and 
is  said  to  have  been  a  college  graduate;  but  the  proof  as 
to  this  is  not  clear.  Another  of  the  professors  is  a  fel- 
low of  the  Royal  Society  of  .England,  and  still  another 
was  for  many  years  the  circuit  judge  of  that  district.  The 
buildings  of  the  school  are  shown  to  be  commodious,  and 
suitable  for  its  purposes.  While  its  equipment  at  first 
was  meager,  it  has  gradually  increased  from  time  to  time 
until  now  it  would  seem  in  some  respects  to  compare  fa- 
vorably with  other  colleges.  The  patients  treated  at  the 
infirmary,  as  well  as  those  treated  by  appellant,  appear 
to  have  been  satisfied  with  what  they  received,  and  many 
of  tliem  to  have  been  materially  benefitted.  There  are 
four  or  five  other  colleges  of  osteopathy,  which,  with  the 
one  at  Kirksville,  form  an  association,  and  in  five  States  of 
the  Union  osteopathy  has  been  recognized  by  statute. 
The  testimony  of  the  witnesses,  the  character  of  the  pro- 
fessors, and  the  evident  sincerity  of  their  statements, 
leave  no  doubt  in  our  minds  that  the  school  at  Kirksville 
is  a  reputable  school  of  osteopathy;  but  whether  it  is  a 
reputable  school  of  medicine,  within  the  meaning  of  our 
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statute,  or  what  are  appellant's  rights  if  it  is  not,  are  very 
different  questions,  depending  upon  the  proper  construc- 
tion of  the  act  itself.  The  purpose  of  the  statute,  as  shown 
by  its  title,  was  to  protect  the  people  of  this  State  from 
empiricism.  Its  material  provisions  are  as  follows  (Ken- 
tucky Statutes,  sections  2611-2618): 

"Section  261L  It  shall  be  the  duty  of  the  county  clerk 
of  each  county  to  purchase  a  book  of  suitable  siase,  to  be 
known  as  the  ^Medical  Register'  of  the  county,  and  to  set 
apart  one  full  page  for  the  registration  of  each  physi- 
cian.   ... 

"Section  2612.  It  shall  be  unlawful  for  any  person  to 
practice  medicine  in  any  of  its  branches,  within  the 
limits  of  this  State,  who  has  not  exMbited  and  registered 
in  the  county  clerk's  oflBce  of  the  county  in  which  he  resides 
his  authority  for  so  practicing  medicine  as  herein  pre- 
scribed, together  with  his  age,  address,  place  of  birth  and 
the  school  or  system  of  medicine  to  which  he  professes  to 
belong.    .    .    . 

"Section  2613.  Authority  to  practice  medicine  shall  be 
a  certificate  from  the  State  board  of  health,  and  said 
board  shall,  upon  application  issue  a  certificate  to  any  re- 
putable physician  who  is  practicing,  or  who  desires  to  be- 
gin the  practice  of  medicine  in  this  State,  who  possesses 
any  of  the  following  qualification:  (1)  A  diploma  from 
a  reputable  medical  college  legally  chartered  under  the 
laws  of  this  State.  (2)  A  diploma  from  a  reputable  and 
legally  chartered  medical  college  of  some  other  State  or 
country,  indorsed  as  such  by  the  State  board  of  health. 
(3)  Satisfactory  evidence  from  the  person  claiming  the 
same  that  such  person  was  reputably  and  honorably  en- 
gaged in  the  practice  of  medicine  in  this  State  prior  to 
February  23,  1864.       (4)  Satisfactory  evidence  from  any 
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person  who  was  reputably  and  honorably  engaged  in  the 
practice  of  medicine  in  this  State  prior  to  February  23, 
1884,  who  has  passed  a  satisfactory  practical  examination 
before  said  bo£^r^.    ... 

"Section  2G16.  Nothing  in  this  law  shall  be  so  construed 
as  to  discriminate  against  any  peculiar  school  system  of 
medicine,  or  to  prohibit  women  from  practicing  midwifery, 
or  to  prohibit  gratuitous  services  in  case  of  emergency; 
nor  shall  this  law  apply  to  commissioned  surgeons  of  the 
United  States  army,  navy,  or  Inarine  hospital  service,  or 
to  legally  qualified  physicians  of  another  State  called  to 
see  a  particular  case  or  family,  but  who  does  not  open 
an  oflBce  or  appoint  any  place  in  this  State  where  he  or 
she  may  meet  patients  or  receive  calls. 

"Section  2618.  Any  person  living  in  this  State  or  coming 
into  this  State,  who  shall  practice  medicine,  or  attempt  to . 
practice  medicine  in  any  of  its  branches,  or  who  shall  treat 
or  attempt  to  treat  any  sick  or  afflicted  person  by  any  sys- 
tem or  method  whatsoever,  for  reward  or  compensation 
without  first  complying  with  the  provisions  of  this  law 
shall,  upon  conviction  thereof,  be  fined  fifty  dollars,  and 
upon  each  and  every  subsequent  conviction  shall  be  fined 
one  hundred  dollars  and  imprisoned  thirty  days,  or  either 
or  both,  in  the  discretion  of  the  court  or  jury  trying  the 
case;  and  in  no  ca^e  where  any  provision  of  this  law  has 
been  violated  shall  the  person  so  violating  be  entitled  to  re* 
ceive  any  compensation  for  the  services  rendered.  To 
open  an  office  for  such  purpose  or  to  announce  to  the  pub- 
lic in  any  way  a  readiness  to  treat  the  sick  or  afflicted  ^hall 
be  deemed  to  engage  in  the  practice  of  medicine  within  the 
meaning  of  this  act." 

Empiricism  is  defined  as  "a  practice  of  medicine  founded 
on  mere  experience  without  the  aid  of  science  or  the  knowl- 
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edge  of  principlee/'  The  above  act  is  therefore  **an  act 
to  protect  the  people  of  this  Commonwealth  from  the  prac 
tice  of  medicine  founded  on  mere  experience,  without  tho 
aid  of  science,  or  a  knowledge  of  principles."  To  secure 
this,  it  requires  a  medical  register  to  be  kept  by  the 
county  clerk  of  each  county,  and  makes  it  unlawful  for' 
any  person  to  practice  medicine  in  any  of  its  branches 
within  the  limits  of  the  State  until  he  has  registered  in  the 
county  of  his  residence.  Authority  to  practice  medicine 
under  the  statute  can  only  be  conferred  by  a  certificate 
from  the  State  board  of  health  issued  to  a  reputable  phy- 
sician having  a  diploma  from  a  reputable  medical  college 
legally  chartered  under  the  laws  of  thie  State,  or,  if  char, 
tered  under  the  laws  of  some  other  State  or  country,  in- 
dorsed ad  such  by  the  State  bpard  of  health.  Persons  en« 
gaged  in  the  practice  reputably  and  honorably  prior  to 
February  23,  1804,  are,  on  proof  of  this  fact,  entitled  to 
a  certificate,  and  i)ersons  engaged  in  the  practice  reput* 
ably  and  honorably  prior  to  February  23,  1884,  may  be 
given  a  certificate  after  a  satisfactory  examination  before 
the  board;  but  there  is  no  authority  in  the  act  for  the 
board  to  examine  any  one  who  was  not  engaged  in  the 
practice  prior  to  February  23,  1884,  or  to  issue  a  certifi- 
cate to  such  a  person,  unless  he  is  a  reputable  physician 
having  a  diploma  from  a  reputable  college;  and  without 
such  a  certificate  it  is  made  unlawful  for  any  person  to 
practice  medicine  in  any  of  its  branches  within  the  limits 
of  this  State.  The  appellant,  therefore,  having  graduated 
in  the  year  1897,  and  not  being  a  practitioner  of  medicine 
in  this  State  prior  to  February  23,  1884,  could  not  be  ex- 
amined before  the  board  of  health,  nor  was  he  entitled 
to  a  certificate  from  it  unless  upon  the  ground  that  he 
held  a  diploma  from  a  reputable  and  legally  chartered  med- 
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ical  college  of  the  State  of  Missouri.  It  is  contended  for 
the  appellee  that  the  law  has  conferred  upon  it  the  sole 
power  to  determine  whether  a  particular  college  is  reput- 
able, and  should  be  indorsed  as  such  bj  it.  It  is  contend- 
ed for  appellant  that  appellee,  by  the  express  terms  of  the 
statute,  is  limited  In  power,  and  can  not  discriminate 
against  any  peculiar  school  or  system  of  medicine.  It  is 
urged  ^-ith  force  that,  if  the  refusal  to  indorse  the  school 
is  essentially  based  on  the  system  it  teaches,  rather  than 
on  the  sufficiency  of  its  instructions,  the  action  of  the 
board  is  without  authority,  and  may  be  restrained  by  the 
courts. 

This  seems  to  us  to  be  the  true  construction  of 
the  statute,  and  in  a  case  where  it  was  clear  from  the 
evidence  that  a  discrimination  had  be^n  made  against  a 
system  of  medicine  we  should  not  hesitate  to  hold  that 
the  board  had  exceeded  its  power.  But,  under  the 
evidence,  we  are  not  inclined  to  think  that  the  school  re* 
ferred  to  is  a  reputable  medical  college,  within  the  mean- 
ing of  the  statute.  The  terms  "physician,'^  "practice  med- 
icine,''  and  "medical  college,"  used  in  the  act,  have  a 
well-dellned  popular  meaning,  and  were  used,  we  think, 
by  the  Legislature,  in  this  sense.  The  term  "physician"  re* 
fers  to  those  exercising  the  calling  of  treating  the  sick 
by  medical  agencies,  as  commonly  practiced  throughout 
the  State  at  the  time  the  act  was  passed.  The  tenn 
"medical  college"  refers  to  those  schools  of  learning  teach- 
ing medicine  in  its  different  branches,  at  which  physicians 
at  that  time  were  educated,  or  schools  of  that  character 
organized  since.  At  such  an  institution  an  essential  part 
of  the  instruction  was  in  teaching  the  nature  and  effects 
of  medicines,  how  to  compound  and  administer  them,  and 
for  what  maladies  they  were  to  be  used.    In  such  insti- 
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tutaons  also  surgery  is  an  essential  part  of  the  instruc- 
tion. Without  a  knowledge  of  surgery  or  medical  agen- 
cies, no  person  would  be  deemed  equipped  to  practice 
medicine  by  any  medical  college;  for  these  things  lie  at  the 
base  of  the  instruction  given  in  such  schools.  Osteopathy 
teaches  neither  therapeutics,  materia  medica,  nor  surgery. 
Bacteriology  .  is  al«o  ignored  by  it.  As  we  understand 
the  record,  it  relies  entirely  bn  manipulation  of  the  boily 
for  the  cure  of  diseases.  Its  theory  is  that  a  large  num« 
ber  of  ailments  are  due  to  irregular  nerve  action,  and  that 
by  stimulating  or  repressing  the  nerve  centers  by  manip* 
ulation  chey  enable  nature  herself  to  right  the  evil.  It 
administers  no  drugs;  it  uses  no  knife.  It  does  not  pro* 
fess  to  cure  all  diseases.  When  a  case  is  presented  requir- 
ing surgery  os*  medication,  the  osteopath  gives  way  to  the 
physician.  Faith  cure  or  magnetism  has  no  place  in  the 
system.  It  relies  wholly  upon  manipulation  aiding  the 
vis  medicatrix  naturae.  The  main  things  taught  in  the 
school  are  physiology,  anatomy,  and  the  treatment  of  dis* 
eases  by  manipulation.  The  system  is  new,  and,  of  ne's 
essity,  imperfect  as  yet,  but,*if  we  may  credit  the  evidence 
in  this  record;  is  often  efficacious  where  the  regular  prac 
tice  is  ineffective.  Still  a  school  which  teaches  neither 
surgery,  bacteriology,  materia  medica,  nor  therapeutics 
can  not  be  regarded  as  a  medical  college  within  the  pop. 
ular  meaning  of  those  terms  as  understood  in  this  State 
when  the  act  in  question  was  passed. 

Having  reached  the  conclusion  that  the  school  at  which 
appellant  graduated  is  not  a  medical  college  within  the 
meaning  of  the  statute,  it  remains  for  us  to  inquire  wheth- 
er the  act  applies  to  him  at  all.  The  subject-matter  in  the 
minds  of  the  I^egislature  in  passing  the  act  was  to  protect 
the  people  of  the   State  from  the  practice  of  medicine 
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founded  merely  on  experience  without  scientific  knowledge. 
To  effect  this  it  allows  only  reputable  physicians  holding 
a  diploma  from  a  regular  or  reputable  school  to  practice 
medicine,  with  an  exception  in  faror  of  those  then  already 
long  engaged  in  the  practice.  If  the  act  applies  to  appel* 
lant,  he  can  in  no  case  practice  his  system  in  this  State; 
for,  however  well  qualified  he  may  be,  he  can  not  be  ex- 
amined for  license  as  a  physician,  and  he  could  not,  with- 
out abandoning  his  practice  as  an  osteopath,  obtain  a 
diploma  from  a  medical  college.  If  the  statute  applies 
to  him,  it  also  applies  to  trained  nurses,  and  all  others* 
of  that  class,  who,  for  compensation,  adminkter  to  the 
wants  of  the  sick.  The  result  of  such  a  construction  'of 
the  statute  would  be  to  compel  every  one,  whether  willing 
or  unwilling,  to  employ  a  registered  physician  to  care 
for  him  when  he  is  sick,  or  to  trust  himself  entirely  to 
gratuitous  services,  however  much  he  might  prefer  skill- 
ful nursing  to  medical  treatment.  It  is  doubtful  if  the 
Legislature  has  the  right  under  the  Constitution  thus  to 
restrict  the  free  choice  of  the  citizen  in  a  matter  concern- 
mg  only  himself  and  not  th^  people  at  large.  Taking  the 
statute  as  a  whole,  we  do  not  think  that  this  was  within 
the  legislative  intent,  or  that  the  act  was  designed  to  do 
more  than  regulate  the  practice  of  medicine  by  physicians 
and  surgeons. 

After  it  was  first  passed  in  this  State,  there  was 
a  separate  statute  passed  applicable  to  dentists, 
and  still  another  for  pharmacists;  thus  showing  that  thf 
Legislature  intended  the  act  before  us  to  apply  only  lo 
physicians.  Until  these  acts  were  passed,  there  were  no 
requirements  established  by  law  for  the  practice  of  med* 
icine  in  this  State,  and  in  undertaking  to  regulate  the 
practice  of  medicine  it  should  not  be  presumed  that  the 
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Legislature  intended  to  interfere  with  trained  nurses  or 
others,  who,  for  compensation,  attended  on  the  sick  with- 
out undertaking  to  prescribe  medicine  or  to  follow  the 
calling  of  a  physician;  for  such  persons  are  not  within  the 
spirit  of  the  act,  and  could  not  well  have  been  in  the  mind 
of  the  Legislature  when  enacting  it.  A  statute  precise* 
ly  similar  to  ours  in  purpose  was  passed  in  the  State  of 
of  New  York.  In  Smith  v.  Lane,  24  Hun.,  632,  a  per- 
son treating  disease  like  appellant  was  charged  with  vio- 
lating the  act.  The  court  held  him  not  within  the  stat- 
ute. Among  other  things,  the  court  said:  "The  practice 
of  medicine  is  a  pui'suit  very  generally  known  and  un- 
derstood, and  so,  also,  that  of  surgery.  The  former  ia 
eludes  the  application  and  use  of  medicines  and  drugs  for 
the  purpose  of  curing,  mitigating,  or  alleviating  bodily 
disfeases,  while  the  functions  of  the  latter  are  limited  to 
manual  operations,  usually  performed  by  surgical  instru- 
ments or  appliances.  It  was  entirely  proper  for  the  Leg- 
islature, by  means  of  this  chapter,  to  prescribe  the  qual* 
ification  of  the  persons  who  might  be  intrusted  with  the 
performance  of  these  very  important  duties.  The  health 
and  safety  of  society  could  be  maintained  and  protected 
in  no  other  manner.  To  allow  incompetent  or  unqualified 
persons  to  administer  or  apply  medical  agents,  or  to  per- 
form surgical  operations,  would  be  highly  dangerous  to  the 
health  as  well  as  the  lives  of  the  persons  who  might  be 
operated  upon,  and  there  is  reason  to  believe  that  last- 
ing and  serious  injuries,  as  well  as  the  loss  of  life,  have 
been  produced  by  the  improper  use  of  medical  agents  and 
surgical  instruments  or  appliances.  It  was  the  purpose 
and  object  of  the  Legislature  by  thi«  act  to  prevent  a 
continuance  of  deleterious  practices  of  this  nature,  and 
to  confine  the  use  of  medicines  and  the  ox>erations  of  sur- 


Digitized  by 


Google 


780  KENTUCKY  REPORTS.  [Vol.  108 

Nelson  v.  State  Board  of  Health. 

gery  to  a  class  of  persons  who,  upon  examination,  should 
be  found  competent  and  qualified  to  follow  these  profes- 
sional pursuits.  No  such  danger  could  possibly  arise  from 
the  treatment  to  which  the  plaintiff's  occupation  was  con- 
fined. 

While  it  might  be  no  benefit,  it  could  hardly  be 
possible  that  it  could  result  in  harm  or  injury.  .  .  . 
His  system  of  practice  was  rather  that  of  nursing  than  of 
either  medicine  or  surgery.  ...  He  neither  gave  nor 
applied  drugs  or  medicines,  nor  used  surgical  instruments. 
He  was  outside  of  the  limits  of  both  professions,  and  neith* 
er  of  the  schools  or  societies  mentioned  in  the  act  had 
jurisdiction  over  him."  A  sta/tute  very  similar  to  ours 
was  passed  in  the  State  of  Ohio,  and  in  State  v.  Liffring, 
55  N.  E.,  168  (46  L.  R.  A.,  334),  the  question  was  pre- 
sented to  the  supreme  court  of  the  State  whether  an  os- 
teopath was  included  in  the  statute.  It  was  held  that  he 
was  not.  The  court  said:  **The  obvious  purpose  of  the 
act  under  consideration  is  to  secure  to  those  who  believe 
in  the  efficacy  of  medicines  the  ministration  of  educated 
men,  thus  preventing  fraud  and  imposition,  and  to  protect 
society  from  the  evils  which  result  from  the  administra* 
tion  of  potent  drugs  by  the  ignorant  and  unskillful.  The 
purpose  of  the  act  is  accurately  indicated  by  its  title  to  be 
*to  regulate  the  practice  of  medicine.'  No  provision  of  ' 
the  act  indicates  an  intention  on  the  part  of  the  Legisla- 
ture that  those  who  do  not  propose  to  practice  medicine 
shall  graduate  from  a  college  of  medicine,  or  otherwise 
become  learned  in  its  use.  Without  such  knowledge,  no 
one  is  entitled  to  a  certificate  from  tiie  board  of  examina- 
tion* 

The  result  of  the  view  urged  in  support  of  the  excep- 
tion is  that  by  this  act  the  General  Assembly  has  attempt- 
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ed  to  determine  a  question  of  science,  and  control  the  per- 
sonal conduct  of  the  citizen  without  regard  to  his  opin- 
ion; and  this  is  a  matter  in  which  the  public  is  in  no  wise 
concerned.  Such  legisla;tion  would  be  an  astonishing 
denial  of  the  oommonly  accepted  views  touching  the  right 
to  personal  opinion  and  conduct,  which  does  not  invade 
the  right  of  others."  A  similar  ruling  was  made  in  Rhode 
Island.  State  v.  Mylod,  40  Atl.,  753.  While  the  phraseol- 
ogy of  our  statute  i«  in  some  respects  different  from  that 
before  the  court  in  either  of  these  cases,  the  purpose  of  the 
act  is  plainly  the  same,  and  we  think  the  same  construe^ 
tion  should  be  adopted.  The  thing  in  the  mind  of  th3 
Legislature,  and  declared  by  the  act  to  be  unlawful,  is 
"for  any  person  to  practice  medicine  in  any  of  its 
branches  within  the  limits  of  this  State"  without  a  cer- 
tificate from  the  State  board  of  health.  Section  2612. 
And  as  the  board  is  only  authorized  to  issue  a  certificate  ' 
to  a  reputable  physician  having  a  diploma  from 
a  reputable  medical  college,  and  no  discrimina- 
tion is  allowed  against  any  peculiar  school  or 
Bystem  of  medicine,  the  penalties  provided  by  the 
last  section  of  the  act  must  be  limited  to  that 
which  is  referred  to  in  the  title  and  previous  sections, — 
the  practice  of  medicine  in  some  of  its  branches  in  thijs 
State;  and  the  words,  "who  shall  practice  medicine  or  at- 
tempt to  practice  medicine  in  any  of  its  branches  or  who 
shall  treat  or  attempt  to  treat  any  sick  or  afflicted  per- 
son by  any  system  or  method  whatsoever,  for  reward  or 
compensation,  without  first  complying  with  the  provisions 
of  this  law,"  must  be  held  to  refer  to  physicians  or  sun 
geons  belonging  to  some  school  or  system  of  medicine  pwiO- 
ticing  or  desiring  to  practice  medicine  in  this  State,  as 
provided  in  the  preceding  section;  otherwise,  this  section 
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would  be  made  to  include  those  not  provided  for  in  the 
precedingr  section,  and  the  effect  of  the  act  would  be  not 
to  protect  the  people  of  this  State  fjom  the  unscientific 

'  practice  of  medidne,  but  to  deny  to  the  sick  all  minis- 
tratians  not  gratuitous,  unless  by  registered  physicians. 
Thus  construed,  the  act  would  be  for  the  protection  rath- 
er of  the  doctors  of  the  State  than  of  the  people;  and, 
in  ^iew  of  the  general  custom  before  and  since  this  aet 
of  hiring  nurses  and  others  to  care  for  the  sick,  we  are  of 
the  opinion  that  such  a  construction  would  do  violence 
to  the  actual  intention  of  the  Legislature.  Appellant  is 
in  no  proper  sense  a  physician  or  surgeon.  He  does  not 
practice  medicine.  He  is  rather  on  the  plane  of  a  trained 
nurse.     If  by  kneading  and  manipulating  the  body  of  the 

'  patient  he  can  give  relief  from  suffering,  we  see  no  reason 
why  he  should  not  be  paid  for  his  labor  as-  other  labor 
ers.  Services  in  kneading  and  manipulating  the  body  are 
no  more  the  practice  of  medicine  than  services  in  bathing  a 
patient  to  allay  his  fever  or  the  inflammation  of  a  wound. 
Appellant  may  not  prescribe  or  administer  medicine  or 
perform  surgery,  but,  so  long  as  he  confines  himself  to 
osteopathy,  kneading  and  manipulating  the  body,  without 
the  use  of  medicine  or  surgical  appliances,  he  violates  no 
law,  and  appellee  should  not  molest  him.  On  the  re- 
turn of  the  case  the  court  below  will  enter  judgment  grant- 
ing appellant  a  perpetual  injunction  restraining  appellee 
from  interfering  with  him  or  prosecuting  him  for  the 
practice  of  osteopathy  as  above  indicated.  Judgment  re- 
versed,  and  cause  i*emanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Petition  for  re-hearing  filed  by  appellee  and  overruled, 
Judge  DuRelle  dissenting. 
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Case  104 — AcmoN  fob  an  Injunction — June  20. 

Brown  v.  Board  of  Education  of  Oity  of 
Newport. 

appeal  from  campbell  circuit ,  coubt.. 

Judgment  fob  Defendant  and  Plaintiff  Appeals.    Rcvebsed. 

Municipal  Cobpobations — Poweb  of  Boabd  of  Education  to  Ingub 
Indebtedness. 

Held:  Under  the  Constitution,  section  157,  providing  that  "no 
county,  city,  town,  taxing  district,  or  other  municipality,  shall 
be  authorized  or  permitted  to  become  indebted  in  any  manner 
or  for  any  purpose  to  an  amount  exceeding,  in  any  year,  tho 
Income  and  re<venue  provided  for  such  year,  without  the  assent 
of  two-thirds  of  the  voters  thereof,"  the  board  of  education  of 
a  city  of  the  second  class,  being  a  municipality,  has  no  power 
to  become  indebted  in  excess  of  its  income  for  the  year  in  whi<di 
the  indebtedness  is  created. 

fiAzMUEL  C.  BAILETY,  Attobnet  fob  appellant. 

1.  The  appellant  is  not  questioning  the  right  of  appellee  to  fund 
a  lawful  d«bt  by  issuing  bonds;. be  is  attempting  to  prevent  the 
appellee  from  becoming  indebted  In  the  year  1900  to  an  amount 
exceeding  the  Income  and  revenue  provided  for  that  year,  withr 
out  the  assent  of  two-thirds  of  the  voters.  City  Council  v- 
Powell,  16  Ky.  Law  Rep.,  174;  Com.  v.  L.  &  N.  R.  R.  Co.,  20  Ky. 
Law  Rep.,  1127;  Ky.  Constitution,  sees,  157-184,  183,  185,  162; 
Dillon  on  Corporations   (4th  ed.),  sec.  22. 

C.  J.  &  W.-W.  HELM  FOB  APPELLEES. 

1.  The  board  of  education  of  a  city  of  the  second  class  is  not  a 

municipality  in  the  meaning  of  section  li57  of  the  Kentucky 
Constitution.  Wood  v.  Board  of  Ed.,  21  R.,  941;  Con.,  sees.  157, 
158,  159. 

2.  It  is  suggested  that  the  decisions  of  this  court  In  the  City  Council 

v.  Powell,  16  Rep.,  174,  and  Com.  v.  L.  &  N.  R.  R.  Co.,  20  Rep., 
1127,  section  184  of  the  Constitution  was  overlooked.  Ky.  Stats., 
Bees.  32*12  to  3295,  inclusive;  Wood  v.  Board  of  Education,  21 
Rep.,  941. 
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Opinion  of  the  coubt  by  JUDGE  DuRjESLLE — ^Reversing. 

This  suit  is  brought  to  determine  whether  the  board 
of  education  of  a  city  of  the  second  class  has  authority  to 
become  indebted  in  excess  of  its  income  for  the  year  in 
which  the  indebtedness  is  created,  and  to  issue  bonds 
to  fund  such  indebtedness  without  a  submission  of  the 
question  to  a  vote  of  the  people.  The  law  relating  to  the 
boards  of  education  in  cities  of  the  second  class  is  found 
in  sections  3212-3235,  Kentucky  Statutes,  and  it  is  claimed 
on  behalf  of  appellee  that  the  Legislature  granted  to  the 
board  power  to  contract  debts  by  the  provisions  of  sec- 
tion S212,  constituting  it  a  body  politic  and  corporate, 
with  power  to  contract  and  be  contracted  with,  sue 
and  be  sued,  and  to  purchase,  receive,  hold,  lease,  and 
dispose  of  real  aud  personal  property  for  public  school 
purposes.  Section  3219  provides  that:  "Said  board  shall 
annually,  in  the  month  of  January,  approximately  ascer- 
tain the  amount  of  money  necessary  to  be  used  to  defray 
the  expenses  of  maintaining  the  schools,  improving  or 
constructing  the  buildings  and  so  forth  thereof,  and  any 
liquidation  of  the  liabilities  during  the  curl-ent  fiscal  year 
and  report  the  same,  .  .  .  and  thereupon  the  general 
council,  shall,  at  the  request  of  the  said  board,  levy  and 
collect  such  taxes  as  may  be  requested,  and  the  money 
arising  from  said  levy  shall,  under  the  direction  and  con- 
trol of  said  board,  be  used  for  the  benefit  of  the  common 
schools,  and  for  the  purpose  of  paying  off  the  indebted, 
ness  of  said  board."  Section  3228  provides  that  indebted- 
ness existing  at  the  time  the  act  took  effect  shall  not  be 
impaired,  and  that  *^said  board  may  refund  any  debt  by  the 
issuance  of  bonds.'' 

The  last  two  sections  recognize,  it  is  claimed, — 
and,     in     our     opinion,     properly, — the     power     of     the 
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board  to  incur  debt.  The  que&tion  presented  for  decis- 
ion is  whether  section  157  of  the  Constitution  forbids  a 
board  of  education  of  a  city  of  the  second  class  to  incur  in 
anj  way  an  indebtedness  exceeding  its  income  or  revenue 
for  such  year.  That  section  provides:  "No  county^  city, 
town,  taxing  district,  or  other  municipality,  Aall  be  au- 
thorized or  permitted  to  become  indebted  in  any  manner 
or  for  any  purpose,  to  an  amount  exceeding,  in  any  year, 
the  income  and  revenue  for  such  year,  without  the  assent 
of  two-thirds  of  the  voters  thereof,  voting  at  an  election 
to  be  held  for  that  purpose;  and  any  indebtedness  contract- 
ed in  violation  of  this  section  shall  be  void."  It  is  ear- 
nestly insisted  that  a  board  of  education  is  not  a  county, 
city,  town,  or  taxing  district,  and  i-s  not,  within  the  mean- 
ing of  this  section,  a  municipality.  The  first  part  of  this 
section  provides  that  "the  tax  rate  of  cities,  towns,  coun- 
ties, taxing  districts,  and  other  municipalities,  for  other 
'than  school  purposes,  shall  not  exceed  the  following  rates 
upon  the  value  of  the  taxable  property  therein."  After 
this  limitation  upon  the  annual  income  of  such  municipali- 
ties comes  the  prohibition  above  quoted  against  incurring 
debt  in  excess  of  income  without  the  consent  of  two-thirds 
of  the  voters.  By  section  159  it  is  provided  that  "when- 
ever any  county,  city,  town,  taxing  district  or  other  mn* 
nicipality  is  authorized  to  contract  an  indebtedness,  it 
shall  be  required,  at  the  same  time,  to  provide  for  the 
collection  of  an  annual  tax  sufficient  to  pay  the  interest 
on  said  indebtedness  and  to  create  a  sinking  fund  for  the 
payment  of  the  principal  thereof  within  not  more  than 
forty  years  from  the  time  of  contracting  the  same."  It 
is  urged  that  the  indebtedness  here  spoken  of  is  the  same 
referred  to  in  section  157,  authority  to  contract  which  is 
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a  two-thirds  vote  of  the  people;  that  this  section  (159)  is  to 
be  read  together  with  section  157,  and  therefore,  as  a 
board  of  education'  can  not  levy  or  collect  any  taxes, — 
the  city  doing  that  on  request  of  the  board, — ^the  board 
can  not  be  included  by  the  word  ''municipality"  as  here 
used. 

Appellee  maintains  that  the  three  sections  157,  158^ 
and  159  establish  a  purpose  to  forbid  indebtedness  the  pay- 
ment of  which  can  be  enforced  upon  the  assessable  prop- 
erty within  the  taxing  district  incurring  it;  that  the  dan- 
ger provided  against  was  that  of  permitting  a  tax  district 
to  recklessly  create  indebtedness  in  one  year  which  could 
be  enforced  by  taxation  in  subsequent  years,  and  that  this 
danger  does  not  exist  in  the  case  of  boards  of  education 
of  cities  of  the  second  class,  for  the  reason  that  the  city 
can  not  be  required  to  levy  the  tax,  as  the  creditor  assumes 
the  risk  of  the  board  of  education  being  without  means  to 
pay,  and  that  there  is  no  legal  obligation  on  the  city  to 
provide  the  income  with  which  to  pay  such  indebtedness. 
It  may  well  be  doubted  whether  bonds  such  as  those  pro- 
vided  for  in  this  ease  could  be  sold  were  the  prospective 
purchasers  brought  face  to  face  with  such  a  construction  of 
the  law.  If  the  indebtedness  can  be  created,  we  think 
there  can  be  little  doubt  that  it  is  made  the  duty  of  the 
board  to  request  the  imposition  of  the  necessary  tax  co 
pay  it,  and  equally  the  duty  of  the  city  authorities  to 
levy  and  collect  such  tax,  and  that  the  performance  of  these 
duties  can  be  compelled  by  legal  process. 

The  contention  is,  in  effect,  that  one  arm  of  the  govern- 
ment exercising  delegated  authority  over  a  definite  bound* 
ary  has  the  power  to  contract  the  indebtedness,  and  anoth- 
er arm  of  the  government  exercising  delegated  author- 
ity within  the  same  limits  is  required  to  collect  the  tax 
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for  the  purpose  of  paying  such  indebtednese,  and  the  con* 
Btitntional  inhibition  does  not  apply,  though  it  would  ap> 
ply  if  the  same  arm  of  the  government  exercised  both  pow* 
ers.  We  see  no  reason  for  such  a  distinction.  AH  of  the 
argument  as  to  the  policy  in  view  in  the  framing  and  adopt- 
ing  of  these  provisions  of  the  Constitution  which  were 
convincing  to  the  court  in  deciding  the  cases  of  City  Council 

.  V.  Powell  (Ky.)  27  S.  W.,  1,  and  Com.  v.  Louisville  &  N. 
R.  Co.  (Ky.)  48  S.  W.,  1092,  are  equally  convincing  as  to 
the  policy  of  the  law  in  the  present  case.  There  is  no 
danger  in  the  one  case  which  does  not  exist  equally  in  the 
other.  The  question  is  whether  such  a  body  as  the  one 
now  under  consideration  is  properly  included  under  lan- 
guage held  to  include  the  trustee  of  a  common-school 
district. 

A  distinction  is  made  by  the  text  writers  between 
municipal  corporations  and  public  corporations.  Say» 
Judge  Dillon  in  his  work  on  Municipal  Corporations:  "All 
corporations  intended  as  agencies  in  the  administration  of 
civil  government  are  public,  as  distinguished  from  private 
corporations.  Thus,  an  incorporated  school  district  op 
county,  as  well  as  a  city,  is  a  public  corporation;  but  the 
school  district  or  county  is  not,  while  the  city  is,  a  munic* 
ipal  corporation.  .  .  .  The  phrase  *municipal  corpora- 
tions,' in  the  contemplation  of  this  treatise,  has  reference 
to  incorporated  villages,  towns,  and  cities."    ^his  distinc- 

.  lion  does  not  seem  to  be  recognized  in  the  present  Consti- 
tution of  this  Commonwealth.  The  three  sections  under 
consideration  seem  to  use  the  word  "municipality"  as  cov- 
ering  not  merely  incorporated  villages,  towns,  and  cities, 
but  counties  and  taxing  districts,  as  has  been  held  in  the 
cases  last  referred  to.  There  would  seem  to  be  no  reason 
why  the  constitirtional  provision  should  not  be  applied  to 
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a  case  like  the  one  under  consideration,  where,  for  con- 
venience, and  for  motives  of  public  policy  not  necessary 
now  to  be  considered,  the  power  to  contract  the  indebt^ 
edness  is  lodged  in  one  agency  in  the  administration  of  the 
civil  government  and  the  power  to  provide  the  means  for 
meeting  such  obligation  is  lodged  in  another.  It  Is  urged 
that  if  the  word  '^raised,"  in  section  184,  providing  that 
"no  sum  shall  be  raised  or  collected  for  education  other 
than  in  common  schools,  until  the  question  of  taxa1;ion  is 
submitted  to  the  legal  votersi,  and  a  majority  of  the  votes 
cast  at  said"  election  shall  be  in  favor  of  such  taxation,^ 
is  to  be  given  its  common  meaning  or  "borrowed,"  then 
it  would  require  only  a  "majority"  vote  to  Incur  a  debt 
for  higher  education  and  a  "two-thirds"  vote  to  incrir  a 
debt  for  common  school  education.  We  think  the  text 
of  the  section  shows  clearly  that  the  intention  was  to  pro- 
hibit the  collection  of  any  taxes  to  any  extent  for  educa- 
tional purposes  other  than  common  schools,  without  the 
consent  of  a  majority  of  the  people.  The  section  is  a  re- 
striction upon  legislative  power,  not  upon  municipal  in- 
debtedness. 

But  it  is  insisted  that  in  the  case  of  Woods 
V.  Board  (Ky.)  58  S.  W.,  517,  this  court  has  decided  that 
a  board  of  education  of  a  city  of  the  second  class  is  not 
a  municipality  within  the  meaning  of  section  157  of  the 
Constitution^.  It  was  not  the  intention  of  the  court  nor  of 
the  writer  of  the  opinion  to  so  decide.  There  was  but  one 
question  presented,  argued,  or  decided  in  that  case,  and 
that  was  whether  an  indebtedness  contracted  after  the 
adoption  of  the  act  for  the  government  of  cities  of  the 
second  class  could  be  refunded.  It  was  agreed  that  the 
question  to  be  determined  was  whether  "the  board  of  ed- 
ucation has  the  power  to  refund,  by  the  issuance  of  bonds^ 
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a  certain  debt  of  ?8,400,  contracted  Augnst  31,  1896,"  and 
the  court  there  said  that  "no  reason  can  be  perceived  why 
the  remedial  purposes  of  the  statute  should  not  include 
debts  thereafter  lawfully  created,  as  by  the  agreed  case 
the  debt  in  question  seems  conceded  to  be."  The  question 
expressly  and  explicitly  presented  to  us  was  whether  the- 
board  could  refund  a  debt  contracted  after  the  act  was. 
enacted.  We  decided  that  single  questions  thus  present- 
ed to  us,  limiting  the  decision  to  the  debts  lawfully  created^ 
as  the  debt  in  question  was  conceded  to  be.  For  the  rea- 
sons indicated,  the  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  grant  the  prayer  of  appeK 
lant's  petition. 


Case  105 — ^Action  to  Recoveb  Salabt  as  Policemak  ov  the  Citt  of 
LoinsviLLB — ^Mabch  17,  1900. 

Gorley  v.  City  of  Louisville. 

appeal  fbom  jeffebson  cibcuit  ooitbt,  common  pleas  divisioir.. 
Revebsbd. 

Ornc?E  AND  QFncEBfl — Salabies.- 

Held:  The  appellant,  Gorley,  was  removed  from  his  office  of  police- 
man by  the  Board  of  Safety  of  the  city  of  LouiavlUe.  pe  sued 
the  city  for  his  salary,  claiming  he  was  illegally  removed.  The 
city  pleaded  limitation  of  six  months  under  a  special  statute. 
The  circuit  court  held  the  removal  was  illegal,  but  sustained  the 
plea  of  limitation. 

On  the  first  trial  this  court  held  that  the  removal  was  illegal^ 
but  declared  the  special  statute  uncoEstltutional  and  reversed, 
the  Jiidgment.     (See  20  Ky.  Law  Rep.,  60i2.) 

It  now  appearing  that  there  is  no  one  holding  appellant's  ofKce 
whom  he  can  sue,  he  has  the  right  to  sue  the  city  for  his 
salary.  But  he  can  only  recover  so  much  of  the  salary  as  would 
likely  accrue  pending  a  prompt  Judicial  settlement  of  his  rig^ts^ 
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HENRY  S.  BARKEiR,  Attobnkt  fob  appellant, 

1.  The  lower  court  held  that  although  the  appellant  was  wrongfully 

dismissed  fronl  his  office,  he  could  not  recover  his  salary  until 
his  right  and  title  to  the  office  had  been  judicially  determined  by 
a  suit  in  court.  This  was  a  manifest  error  as  there  was  no  one 
In  his  office — no  usurper  to  sue —  and  his  only  remedy  is  against 
the  city.  Ky.  Stats.,  sees.  2874,  2880;  Gorley  v.  City  of  Louis- 
ville, 20  Ky.  Law  Rep.,  602. 

HENRY  L.  'STONE,  Attorney  fob  appellee,  city  of  Louisville. 

L  Appellant's  title  to  t^e  office  had  not  ^  been  determined  in  his  fa^ 
vor  before  the  institution  of  this  action.  Shelby  v.  Portland, 
14  Ore.,  234. 

2.  Absence  without  leave. 

3.  Failure  of  appellant  to  take  the  oath  and  execute  bond  required  by 

the  act  of  March  23,  1894.     Ky.  Stats.,  sec.  2894. 

Opinion  of  the  ooubt  by  CHIEF  JUSTICE   HAZESLRIGG—Reveb- 

SING. 

When  appellant  Gorley  claiming  that  bis  attempted  re- 
moval from  oflQeo  by  the  Board  of  Safety,  was  illegal  and 
void,  sued  the  appellee  city,  for  his  salary,  the  city  among 
other  things  pleaded  the  ^ipecial  six  months  statute  of  lim« 
itation  in  bar  of  recovery. 

It  also  pleaded  certain  facts  which  were  supposed  t-> 
authorize  the  removal.  The  circuit  court  held  that  the 
removal  was  illegal,  but  upheld  the  plea  of  the  statute. 

On  appeal  this  court  held  also  that  the  removal  was 
illegal,  but  declared  the  special  statute  unconstitutional, 
and  reversed  the  judgment  i'20  Ky.  Law  Rep.,  602).  We  said 
further  in  that  opinion,  that  the  demurrer  to  the  petition 
ought  to  have  been  sustained  on  the  ground  that  Gorley 
was  not  entitled  to  bring  his  action  for  salary  until  he 
first  established  his  right  and  title  to  the  office  by  a  suit 
against  the  person,  the  de  facto  officer,  who  had  been  put 
in  his  place.  This  was  based  on  the  theory  that  anoth- 
er person  had  been  put  in  appellant's  steoA.     Had  the  de- 
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muprer  been  sustained  on  this  ground,  the  pleader  might 
have  amended  his  petition,  and  in  the  light  of  subsequent 
events  would  hare  done  ;so,  and  had  his  case  considered 
on  its  merits.  If  it  was  not  true  that  some  one  had  been 
put  in  the  office  in  place  of  api)ellant,  then  the  doctrine 
announced  had  no  application,  as  there  was  no  one  against 
whom  such  a  suit  could  be  brought.  This  we  understnad 
is  the  rule  adopted  in  the  authorities  cited  in  the  former 
opinion.  On  the  return  of  the  case  it  has  been  made  to 
appear,  that  there  is  no  ope  holding  appellant's  place 
against  Whom  he  might  bring  his  action,  and  he  must 
therefore,  be  permitted  to  sue  the  city  or  be  remediless.  It^ 
does  not  follow  however,  that  one  so  situated  may  re- 
main  passive  as  apx)ellant  did  for  about  one  year,  and 
feven  earn  money  from  other  sources,  and  then  sue  for 
his  accumulated  salary.  He  must  assert  his  right  to  the 
office  and  his  salary  promptly,  to  the  end  that  upon  his 
restoration  to  the  office,  if*  that  should  follow  a  favorable 
decision,  he  may  perform  the  duties  for  which  he  is  to 
be  paid,  or  the  city  take  such  steps  as  she  may  legally  dp 
to  avoid  further  loss.  This  is  but  common  justice  to  the 
city.  Upon  being  refused  his  salary  appellant  ought  then 
to  have  brought  this  action.  We  think  he  has  demonstrat- 
ed his  right  to  so  much  of  the  salary  as  would  likely  ac- 
crue pending  a  prompt  judicial  settlement  of  his  rights 
in  the  premises,  and  he  ought  to  have  no  more.  The  city 
authorities  presumably  would  have  restored  him  or  have 
taken  the  proper  steps  to  remove  him. 

The  judgment  dismissing  his  petition  is  reversed  for  pro- 
ceedings consistent  with  this  opinion. 
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Case  106 — Action  to  Recoveb  Baiakce  of  Pubohasb  Monet  on  Land 
— ^JuNE  15,  1899. 

Fort  Jefferson  Improvement  Oo.  v. 
Dupoyster. 

APPEAL   FBOM   BAIXABD    CIRCUIT   COURT. 

Joe.  C.  Dupoyster,  in  his  own  right,  and  as  administrator  of  Bern 
S.  Dupoyster,  sued  the  Fort  Jefferson  Improvement  Company  to 
recover  the  balance  of  the  purchase  price  of  land. 

Judgment  Rescinding  the  Contract  of  Sale,  but  Refusing  to  Give 
Defendant  a  Lien  on  the  Land  for  the  Purchase  Monet  Paid, 
From  Which  Judgment  the  Defendant  Apteais,    Revebsegp. 

Ohampebtt — Construction  op  Deed — Vested  Remainder — Poiveb  of 
Appointment. 

Held:  1.  A  deed  conveying  land  In  the  adverse  possession  of  an- 
other is  not  void,  but  voidable  merely,  at  the  instance  of  the 
parties  in  adverse  possession;  an4,  therefore,  If  the  grantee  buys 
in  the  adverse  titles,  a  purchaser  from  him  can  not  complain  of 
his  title. 

2.  A  deed  to  B.  which  recites  that  "it  is  expressly  agreed  and  under- 
stood that  said  second  party  is  to  deed  or  will  said  lands  to  the 
bodily  heirs  of  J.  C.  Dupoyster;  in  other  words,  the  title  and 
possession  of  said  lands  is  only  invested  in  said  second  party 
during  his  natural  lifetime,  then  to  said  heirs  of  J.  C.  Dupoyster; 
and  second  party  has  the  discretion  of  allotting  said  lands  be- 
tween said  heirs  as  he  may  see  proper,"  vests  In  B.  only  a  life 
estate,  remainder  to  the  children  of  J.  C.  D.,  which  vests  in  the 
born  child,  and  opens  up  to  let  In  the  afterborn  children. 

3  The  discretion  to  B.,  of  allotting  the  lands  "as  he  may  see  proper/' 
contemplates  an  equal  division,  and  gives  B.  merely  the  discr^ 
tion  to  designate  the  location  of  each  child's  share. 

J.  M.  NICHOLS  &  SON,  Attorneys  for  appellants. 

1.  Tlie  court  will  find  as  a  matter  of  fact  fronl  the  evidence  that  on 
the  16th  of  March,  1859,  the  whole  of  the  Todd  survey  was  In 
the  actual  adverse  possession  of  one  Unsell,  claiming  under  the 
Todd  title  and  against  Thos.  Dupoyster  and  all  the  world,  and 
therefore  the  conveyance  by  Thomas  Dupoyster  to  B.  S.  Du- 
poyster was  champertous  and  void. 
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2.  We  claim  that  said  deed  was  both  acknowledged  and  recorded  be- 
fore it  was  delivered  to  B.  S.  Dupoyster,  and  for  this  reason  is 
void. 
8.  But  if  wrong  in  this,  we  deny  that  the  words  "bodily  heirs  of  J. 
C  Dupoyster,"  used  in  the  deed,  mean  the  children  of  J.  C. 
Dupoyster. 
4.  If  wrong  in  this  construction,  and  if  It  be  held  that  the  words 
"bodily  heirs'*  shall  be  taken  to  mean  children;  then  as  each 
child  was  born  it  took  a  vested  interest  in  all  the  lands  em- 
braced in  the  deed,  and  as  J.  C.  Dupoyster  had  four  children  born 
to  him,  two  of  whom  died  in  infancy  without  issue,  their  father, 
J.  C.  Dupoyster,  being  their  next  of  kin,  inherited  one-half  of  said 
land  from  them. 

Champerty,  Ch.  12,  sec.  2,  Rev.  Stats.;  Wait  on  Fraudulent 
Conveyances,  Sees.  412-413-416;  13  Mass.,  239;  9  Dana,  385;  5 
B.  M.,  IGl;  14  S.  W.  Rep.,  680;  1  B.  M.,  372;  7  S.  W.  Rep.,  629; 
24  S.  W.  Rep.,  4;  7  Bush,  355;  5  J.  J.  Mar.,  579;  7  Dana,  36;  4 
Dana.  663;  11  Bush,  518;  17  B.  M.,  667;  1  Marshall,  494;  A.  &  H. 
Ency.  of  Law,  vol.  28-475;  A.  &  E.  E:ncy.  of  Law,  vol.  3-86;  4 
B.  M.,  566;   sec.  6,  ch.  12,  Rev.  Stat. 

Tax  not  paid.     4  Met.,  348. 

Voluntary  and  Fraudulent  Conveyances.  1  Metcalf,  348;  7 
Bush,  442;   3  B.  M..  635;   Sneed.  136. 

Construction  of  Deed.  2  Dana,  547;  18  B.  M.,  368;  2  Met.,  331; 
15  B.  M.,  10. 

Estoppel.  87  Ky.,  559;  11  Ky.  Law  Rep.,  32;  78  Ky.,  W3;  14 
Bush,  193;    3  Bush,  402. 

Delivery  of  the  Deed.  1*6  Peters  (U.  S.),  106;  105  Mass.,  563; 
3  Wall  (U.  S.),  636;  37  Am.  Dec,  135;  14  Am.  Dec,  369;  21  Am. 
Dec,  350;   12  Am.  Dec,  192;    6  Am.  Dec,  146. 

Certificate  Ihsufflclent  and  Recording  of  the  Deed  Invalid.  7 
J.  J.  Mar.,  120;  10  B.  M.,  180;  11  Bush,  34;  10  Bush,  424,  429; 
13  Bush,  457;  2  Bibb,  45-317;  3  Bibb,  53fi;  4  J.  J.  Mon.,  573; 
Littell's  Select  Cases,  295-465;  55  Am.  Dec,  412-13;  Jackson  v. 
Danforth,  12  John  (N.  Y.),  202;  Jackson  v.  Phipps,  12  John  (N, 
Y.),  421;  Jackson  v.  Eams,  12  John  (N.  Y.),  418;  Ten  Eyck 
V.  Richards,  6  Cowan,  617;  5  J.  J.  Mar.,  558;  4  Littell,  273;  14  B. 
M.,  62;  Littell,  237;  4  Dana,  327-330;  5  Oregon,  313;  95  111.,  267; 
42  111..  311;  39  111.,  413;  57  Tex.,  3-7-638;  63  Tex.,  584;  12  Minn., 
255;  2  Dill.  316-319;  69  Iowa,  53;  13  Bush,  457;  4  Dana,  330; 
10  B.  M.,  180;  83  Ky.,  669;  82  Ky.,  475;  11  B.  M.,  102;  58  Am. 
Rep.,  289  to  296;  19  Am.  Rep.,  772;  20  Am.  Rep.,  737;  35  Am. 
Rep.,  166;  30  Am.  Dec,  82;  Robinson  v.  Gould,  26  Iowa;  15  8. 
W.  Rep.,  756-1047;  24  S.  W.  Rep..  113;  14  S.  W.  Rep.,  576-660; 
Prentice  v.  Duluth  Storage  &  For'd.  Co.,  58  Fed.  Rep.  (8th  Cir.),. 
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438;  20  N«b..  847;  20  Wis.,  &51;  76  Wis..  609;  2d.  vol.  Warfi. 
Repl.  Prop.,  •581;  7  Bush,  156:'222;  12  Bush,  448;  A.  ft  B.  Ehicy. 
of  Law,  4&1. 

Additional  bbief  by  J.  M.  NICHOLS  &  SON  pc«  afpeuants. 

"The  authorities  are  numerous  which  hold  that  if  an  infant 
of  years  of  discretion,  having  a  right  to  an  estate,  permit  or 
encourage  a  purchaser  to  buy  it,  the  purchaser  will  hold  it 
against  the  infant."  (1  Vol.  6,  Wait's  Actions  and  Defences,  pp. 
683^4.) 

We  feel  confident  that  the  court  will  reverse  this  case  on 
the  grounds: 

First — That  the  deed,  is  champertous. 

Second — That  the  appellees  are  estopped. 

Third — That  the  acknowledging  and  recording  before  delivery 
or  acceptance  imparts  no  notice,  as  it  was  not  entitled  to  be  re^ 
corded. 

Fourth — ^That  even  had  it  been  properly  delivered  and  accepted, 
yet  the  certificate  Is  insufficient,  as  It  falls  to  "certify  the  time 
It  was  lodged  for  record." 

Fifth — That  It  falls  to  show  that  the  tax  was  ever  paid. 

Sixth — That  even  If  genuine,  and  properly  recorded,  the  deed 
conveys  no  estate  or  interest  In  the  lands  to  appellees. 

Seventh,  and  last,  but  really  first  to  be  considered,  we  con- 
fidently submit  that  the  overwhelming  weight  of  the  testimony 
In  the  case  shows  that  the  alleged  deed  of  March  16,  1859,  Is 
In  fact  a  forgery;  and  we  ask  a  careful  examination  of  Mr. 
Jackson's  brief  on  this  question,  satisfied  that  such  an  exami- 
nation will  result  In  the  finding  we  ask,' and  rend?r  unneces- 
ear}*^  any  examination  of  the  legal  propositions  Involved  If  the 
deed  be  held  genuine.  Vol.  6,  Walt's  Actions  Bnd  Defences,  683- 
694;  3  Bush,  702;  46  III.,  18;  4  Met..  352;  88  Ky..  515;  78  Ky.. 
643;  92  Ky..  244-;  24  S.  W.  Rep.,  113;  Am.  6  Eng.  Ency.  of  Law, 
vol.  7,  page  118;  18  B.  M.,  178;  5  J.  J.  M.,  564569;  6  Bush,  540;  8 
B.  Mon.,  64s2;  96  Ky..  401;  6  B.  M..  113;  39  S.  W.  Rep..  706;  sec. 
496,  Ky.  iStats.;  sec.  511,  Ky.  Stats.;  sec.  513,  Ky.  SUts.;  78 
Ky.,  506;  13  Bush.  457;  Tldeman  on  Real  Property,  sec.  816; 
Elliott  V.  Harris,  74  Ky.,  sec.  3898. 

THOMAS  P.  SHAW,  Attobnet  fob  appellants. 

Appellants  attack  this  deed  upon  the  following  grounds: 

(1)  That  It  Is  not  genuine. 

(2)  That  the  certificate  of  acknowledgment  endorsed  on  the 
deed  purporting  to  have  been  made  by  J.  Cori)ett,  clerk,  is  a 
forgery. 
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(6)  That  Thomas  Dupoyster,  the  grantor,  was  not  in  possea- 
ftion  of  the  premises  described  in  the  deed  on  the  16th  day  of 
March.  1859,  the  day  of  its  date,  but  they  were  occupied  and  held 
adversely  to  him  by  others. 

(4)  That  said  deed  was  never  recorded  in  Ballard  county  until 
a  few  days  prior  to  the  filing  of  the  answer  and  cross-bill  bring- 
ing it  Into  the  case;  and  that  appellants  had  no  actual  notice  ot 
its  existence  at  the  time  of  their  purchase^  nor  prior  to  the  time 
H  was  set  up  in  this  case. 

(5)  That  said  deed,  if  executed,  acknowledged  and  recorded 
at  all,  was  so  executed,  acknowledged  and  recorded  before  it 
was  delivered  to  the  grantee,  and  the  acknowledgment  and  rer 
cording  thereof  are.  therefore,  invalid  and  impart  no  "^^ice  to 
any  one. 

(6)  That  the  certificate  thereon  is  insufficient  in  this,  that  the 
clerk  fails  to  ^'certify  the  time  when  the  instrument  was  lodged 
in  his  office  for  record;**  nor  is  payment  of  the  tax  on  the  deed  - 
endorsed  on  the  deed. 

(7)  That  appellants  are  estopped  from  claiming  any  interest 
in  said  lands  as  against  appellees. 

Ratcliff,  &c.,  V.  Marrs,  87  Ky.,  26;  3  Washburn  on  Real  Prop- 
erty, 439;  13  Am.  ft  Eng.  Bncy.  of  Law,  798  and  note;  Corn- 
well,  et  al.,  V.  Orton,  126  Ho.,  355,  and  cases  therein  cited;  Heck 
V.  Fisher,  78  Ky.,  743;  Holloway  v.  R.  R.,  92  Ky.,  244;  Bull  v. 
Sevier,  88  Ky.,  515. 

W.  G.  BULLITT,  Attorney  fob  apfeexees,  J.  B.  Dupoystfr  and  Mrs. 
Balva  Edwards  and  husband. 

1.  The  third  section  of  the  champerty  act  provides  that  the  parties 

to  every  such  sale  or  conveyance  ohall  forfeit  their  right,  title  or 
claim  to  the  Commonwealth,  which  forfeiture  shall  inure  to 
the  benefit  of  the  person  In  possession  without  ofllce .found;  such 
sale,  tiieref ore,  can  not  be  void;  if  it  were  void,  it  could  have  na 
effect  whatever. 

2.  The  deed  in  question  being  only  voidable,  the  sixth  section  of 

said  champerty  statute  authorizing  those  in  possession  to  buy 
in  outstanding  claims,  as  aptly  applied  to  the  claimants  under 
the  Thomas  Dupoyster's  deed  as  it  did  to  the  claimants  under 
the  military  surveys, 
t.  No  patents  issued  by  the  Commonwealth  under  its  great  seal  can 
be  held  to  be  void,  unless  the  statute  under  which  it  may  have 
issued  declares  it  to  be  void  if  issued  under  circumstances  there- 
in stated;  therefore,  the  patent  issued  to  Langden,  under  which 
Thomas  Dupoyster  claimed,  can  not  be  held  to  be  void. 
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4.  Although  part  of  the  land  so  conveyed  may  have  been  adversely 
held  and  occupied  at  the  time  of  the  conveyance,  it  can  not  be 
reasonably  contended  that  the  conveyance  was  void  as  to  the 
part  not  so  adversel^r  held  at  the  time. 

Blac.  Com.,  vol.  2,  pp.  196  to  199;  Pomeroy  on  Real  Estate,  pp. 
2,3,4;  79  Ky.,  873,  Harlan  v.  Howard;  8  B.  M.,  20,  Winston  v. 
Gwathmey.;  9  Dana,  ^33,  Thruston  v.  Masterson;  6  Dana,  110, 
Cook  V.  Totton;  5  B.  M.,  404,  Webb  &  Harris  v.  Holmes,  et  at; 
80  Ky.,  672,  Davis  v.  Hardin;  Perry  on  Trusts,  sec.  258,  vol.  1. 

D.  G.  PARK,  Attorney  fob  appellees. 

1.  Appellees  contend  and  the  court  below  so  construed  it,  that  by 

the  terms  of  the  deed,  Ben.  S.  Dupoyster  took  a  life  estate  with 
contlAgent  remainder  to  the  bodily  heirs  of  J.  C.  Dupoyster  as  a 
class  with  power  of  allottment  among  them  by  the  life  tenant 
by  deed  or  will.  18  B.  M.,  365  to  381,  Williamson  v.  Wil- 
liamson; 1  Met.,  670,  676  and  677,  Thompson  v.  Vance;  89  Ky., 
22,  Howell  V.  Ackerman;  ^  Ky.,  79  to  83,  Lewis,  &c..  v.  Cit 
Nat.  Bank;  14  B.  Mon.,  570,  Turman  v.  White;  91  Ky.,  54  to 
56  Bodine  v.  Arthur. 

2.  Contingent  remainder,  claimed  by  appellant,  can  not  be  sustained. 
Z.  Champerty — Limitation.    The  appellants  are- in  no  attitude  to  rely 

upon  either  the  statutes  of  champerty,  or  of  limitations.  Having 
purchased  from  and  come  into  possession  through  the  life  tenant, 
Ben.  3.  Dupoyster,  they  can  no  more  deny  the  validity  of  his  title, 
or  allege  his  possession  to  be  adverse  to  appellees,  as  remainder, 
than  Ben.  S.  Dupoyster  himself  could  have  denied  such  title,  or 
alleged  that  his  possession  was  adverse  as  against  them.  2  J. 
J.  Marshall,  470,  Kirk  v.  Nichols'  Heirs;  88  Ky.,  420.  Butler  v. 
McMillan,  &c.;  2  Herman  on  E}stoppel  and  Res  Adiudicata,  p. 
1014;  Board  v.  Board,  L.  R..  9,  Q.  B.,  48;  BIgelow  on  Estoppel 
(5th  ed.),  555;  Newell  on  Ejectments,  p.  602,  sec.  15;  pages  447-8, 
sec.  11;  19  Am.  Rep.,  323;  Martindale  on  Conveyance  (2d  ed.), 
sec.  24;  85  Ky.,  503,  Luen  v.  Wilson;  2  Herman  on  Estoppel*  p. 
787,  sec.  652. 

L.  P.  PALMER,  Attorney  for  Langdon  heibs. 

1.  Mere  lapse  of  time  where  there  is  no  adverse  possession  and  no 

title  in  defendant,  will  not  prevent  recovery  by  plaintiff.  The 
good  faith  required  by  the  statutes  in  the  creation  or  acquisition 
of  color  of  title,  is  the  freedom  from  design  to  defraud  the  per- 
son having  the  better  title. 

2.  When  entry  is  not  made  under  claim;  where  the  persons  are  mere 

squatters,  the  law  regards  possession  as  held  under  the  super- 
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lor  title,  and  to  Inure  to  Its  benefit.  Am.  &  Eng.  Ency.,  note  p.  47; 
7  B.  Mon.,  238;  2  A.  K.  Marshall,  19;  5  Dana,  341;  3  Met,  38. 

3.  Courts  of  equity  allow  circumstances  to  govern  their  decision  In 

each  case.  .13  A.  &  B.  Ency.,  674-726;  8  Littell.  177;  7  B.  Mon., 
162;  1  J.  J.  M.,  446. 

4.  Heirs  not  being  summoned  is  ground  for  reversal.    7  T.  B.  M., 

215;  1  A.  K.  M.,  174;  6  J.  J,  M..  8«6;  2  Dana,  271;  4  T.  B.  M.. 
2S2,  884.  ' 

6.  The  intention  must  be  to  resist  the  title  of  the  disseizee,  or  he 
is  a  mere  trespasser.    9  B.  M.,  253. 

6.  The  statute  of  limitations  does  not  bar  an  equity  in  case  of  fr«ud. 

Kerr  on  Frauds,  page  309,  and  notes. 

7.  The  objection  of  ^ time  is  removed  so  long  as  a  man  remains  with- 

out any  fault  of  his  own.  In  ignorance  of  his  rights  and  in- 
juries, or  is  under  legal  disabilities,  or  so  long  as  the  dominion 
of  undue  Influence,  which  vitiates  the  transaction,  is  in  ful^ 
force.    Kerr  on  Fraud,  page  311. 

8.  Fraud  will  vitiate  any  act.  no  matter  Jiow  solemn,  and  the  chan- 

ceUor  will  grant  relief.  5  Dana,  196;  5  B.  M..  694;  11  Peters 
XJ.  S.  Rep.,  980;  11  Ky.  Rep.,  23;  Walker's  Am.  Law,  pages  368-9. 


Opotion  of  the  ooubt  by  chief  JUSTICE  HAZEILiRlGG — ^Rsvebsino. 

It  is  the  contention  of  appellee  that,  claiming  under  pa* 
per  title  from  one  Langdon  and  others,  Thomas  Dupoys- 
ter and  his  son  Joe  C,  pettled  in  1848!  upon  the  tract  of 
land  in  controversy,  containing  some  3,600  acres,  in  Bal- 
lard and  Carlisle  counties;  that  they  occupied  a  small 
portion  of  the  land  that  w€i8  cleared^  made  some  little 
improvements,  cut  timber,  and  cleared  a  few  more  acres 
of  land,  and  asserted  their  ownership  to  the  entire  tract. 
Appellee  further  contends  that  on  March  16, 1859,,  Thomas 
Dupoyster,  who  had  three  children  living  at  that  time 
(Joe  C,  Ben  S.,  and  Thomas  Dupoyster),  by  deed  duly 
signed,  acknowledged,  and  recorded  in  the  proper  office, 
conveyed  this  land  to  his  son  Ben  S.  for  life,  and  then  to 
the  children  of  Joe  C.  Dupoyster,  under  conditions  to  bo 
considered  presently.  In  September,  -1890,  Joe  C.  Dupoys* 
ter,  his  wife,  and  his  brother  Ben.  S.  Dupoyster,  claiming 
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to  own  this  land,  conveyed  the  same  to  appellant,  the  Ft. 
Jefferson  Improvement  Company,  for  the  consideration  of 
150,000  part  to  be  paid  in  stock,  f  10,000  to  be  paid  in  cash 
when  deed  was  made,  and  $25,000  six  months  thereafter. 

The  company  had  paid  something  over  f8,000  on  the  trade, 
when  Joe  C.  Dupoyster,  in  his  own  right  and  as  the  ad- 
ministrator of  his  brother  Ben  S.,  who  had  died  in  March, 
1891,  filed  in  the  Ballard  Circuit  Court,  December,  1891, 
the  present  action  to  recover  of  the  appellant  company  the 
balance  of  the  purchase  money.  To  this  action,  Harklesd, 
Trimble,  and  others,  claiming  liens  on  the  land,  were 
made  parties;  but  there  is  no  appeal  from  any  judgment  on 
their  behalf,  and  it  is  not  necessary  to  discuss  their  in* 
lerjesits.  To  this  action  the  Ft.  Jefferson  Improvement 
Company  set  up  several  defenses,  but  we  will  discuss  the 
only  material  one,  in  which  they  charged  fraud  upon  the 
part  of  their  vendors  in  making  the  sale.  It  is  charged 
that  liens  of  Harkless  and  others  were  on  the  lands  when 
sold,  and  that  since  the  purchase  the  company  has  discov- 
ered that  Joe  C.  had  theretofore  sold  a  large  portion  of 
the  land  to  one  McCombs,  all  of  which  Joe  C.  Dupoyster 
had  fraudulently  concealed  from  the  company,  represent- 
ing that  the  latter  was  getting  a  clear  title.  The  company 
therefore  asked  for  rescission  of  the  contract  of  sale,  and 
for  a  lien  on  the  land  to  secure  to  it  the  money  already 
paid. 

An  amended  answer  of  the  company  charged  that 
in  November,  1883,  Ben  S.  Dupoyster  had  conveyed  the 
entire  tract  to  Joe  B.,  son  of  Joe  C.  Dupoyster,  and  assign* 
ed  this  as  additional  ground  for  rescission.  It  appears 
that  this  deed  of  1883  conveys  about  1,000  acres  of  the 
3,600  acres  in  controversy,  and  that,  though  it  was  of 
record,  it  was  not  indexed.    In  1893  Joe  B.  Dupoyster,  in- 
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fant,  and  Dalva  D.  Edwards,  the  only  living  children 
of  Joe  C,  Dupoyster,  came  into  this  suit  by  cross 
action,  and  set  up  the  deed  of  March  16,  1859,  from  old 
man  Thomas  Dupoyster  to  his  son  Ben  S.,  alleging  that 
by  the  terms  of  the  deed  a  life  estate  in  the  land  in  con- 
troversy was  given  to  Ben.  S.  Dupoyster,  and  at  his  death 
the  remainder  vested  in  the  then  living  children  of  Joe 
C.  Dupoyster,  and  that  they  were  the  only  living  children  of 
Joe  C.  Dupoyster  at  the  time  of  the  death  of  Ben  Dupoy- 
ster; and  they  prayed  for  judgment  awarding  them  the 
complete  title  and  possession  of  the  whole  tract  of  land 
in  controversy.  The  company  made  defense  to  this  cross 
action,  denying  that  Thomas  Dupoyster  executed  the  deed 
of  1859  to  Ben  Dupoyster,  and  alleging  that  the  latter 
never  accepted  it;  denied  that  the  deed  was  ever  acknowl- 
edged or  recorded  until  1893,  while  this  suit  was  pend- 
ing. Indeed,  they  attacked  the  deed  and  certificate  as  a 
forgery,  and  assailed  it  as  not  genuine  in  many  other  re* 
spect«.  After  a  great  volume  of  proof  was  taken  on  the 
issues  joined,  the  court  made  an  order  rescinding  the  con- 
tract of  sale,  and  awarding  judgment  to  the  comx>any 
against  Joe  C.  Dupoj'ster  in  his  own  right,  and  against 
him  as  administrator  of  Ben  S.  Dupoyster,  for  the  sum 
of  about  f  10,000,  purchase  money  the  company  had  i>aid, 
but  declined  to  adjudge  the  company  a  lien  on  the  land 
in  controversy  to  secure  payment  of  judgment.  The  court 
further  adjudged  the  whole  tract  of  land  to  Joe  B.  Du- 
poyster and  Dalva  D.  Edwards,  as  prayed  for  in  their 
cross  action,  and  from  this  judgment  the  Ft.  Jefferson 
Improvement  Company  h'as  appealed. 

The  first  and  most  important  question  that  presents  it- 
self to  us  for  decision  is  as  to  the  genuineness  of  the  deed 
of  March  16,  1859.    The  old  gentleman,  Thomas  Dupoys- 
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ter,  at  the  time  of  the  alleged  execution  of  this  deed,  had 
three  sons;  and  we  can  not  discern  what  reasonable  mo- 
tive he  could  have  had  in  deeding  all  this  land  to  one  child 
for  life,  with  remainder  to  the  unborn  children  of  one  of 
his  other  sons,  making  no  provision  for  two  of  his  chil- 
dren. Thi^  alleged  original  deed  is  before  us  for  exam- 
ination. The  writing  in  the  body  of  the  deed  is  singularly 
similar  to  the  certificate  written  on  the  back  of  the  deed. 
Joe  C.  Dupoyster  admits  that  he  wrote  the  body  of  the 
deed,  but  it  is  claimed  that,  the  clerk,  J.  Corbett,  wrote  the 
certificate.  Comparing  the  body  of  the  deed  of  March 
16,  1859,  with  the  Lauderdale  deeds,  we  are  not  entirely 
satisfied  that  the  same  person  wrote  them.  At  least,  it 
hardly  seems  possible  that  they  could  have  been  written 
by  the  same  man  at  the  times  they  are  dated,  and  th»*y 
are  dated  only  a  little  over  a  year  apart.  Joe  C.  Dupoys- 
ter says  that  he  wrote  them  all.  If  this  is  true,  the  evi- 
dence of  Chowning  and  Asthorpe  would  lead  us  to  believe 
that  the  deed  dated  1859  was  written  many  years  after 
the  deeds  to  Lauderdale.  These  witnesses  say  that  this 
1859  deed  is  written  in  a  more  mature  hand.  Indeed,  the 
testimony  of  Asthorpe,  Ort,  L.  W.  Corbett,  Keith,  Chow* 
ning,  and  an  examination  of  the  several  original  admitted- 
ly genuine  handwritings  of  Corbett,  and  the  fact  that  the 
alleged  deed  was  recorded,  if  at  all,  out  of  its  regular 
place,  conduce  strongly  to  support  the  contention  that  th** 
deed  of  1859  is  not  genuine.  Yet  to  dispel  this  conclusion 
there  is  the  testimony  of  Hogancarap,  Powell,  Overly,  Sto- 
vail,  Shelton  Thomas,  Btrouse,  and  others,  tending  strong- 
ly to  establish  its  genuineness.  Judge  White  testifies 
that  he  saw  of  record  a  deed  from  Thomas  Dupoyster  to 
his  son  Ben  S.,  but  does  not  remember  the  contents.  Mr. 
Bugg  does  not  remember  that  the  deed  filed  here  is  tho 
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original  deed,  but  a  long  time  prior  to  this  suit  Joe  0. 
Dupoyster  stated  to  him  that  Thomas  Dupoyster  had 
deeded  the  same  land  to  his  son  Ben,  and  offered  it 
to  Bugg  for  examination;  but  the  latter  failed  to  examine 
same,  and  can  not  testify  that  the  deed  filed  here  is  the 
original  deed.  The  deed  of  Ben  S.  to  his  nephew  Joe  B.> 
of  1893,  refers  to  the  fact  that  Thomas  Dupoyster  had 
deeded  these  lands' to  his  son  Ben»  The  county  i^ecords  hav- 
ing been  destroyed  by  lire  we  can  not  give  any  light  on  the 
subject.  Taking  the  evidence  as  a  whole,  and  lending  some 
weight  to  the  finding  of  the  chancellor  below,  we  conclude 
that  the  deed  filed  here  is  the  original  and  genuine  deed  of 
Thomas  Dupoyster  to  his  son  Ben. 

It  is  insisted  by  counsel  for  appellant  that,  even  if  this 
deed  of  1859  is  genuine,  it  must  be  declared  void  under 
the  champerty  statute.  This  question  is  thoroughly  and 
ably  discussed  by  counsel,  and  we  have  given  it  much  con- 
sideration. It  may  well  be  conceded,  as  contended  by 
counsel,  that  there  was  a  superior  title  that  of  the  Lang- 
dons  and  others,  and  that  at  the  time  Thomas  Dupoyster 
settled  upon  a  portion  of  the  land  in  controversy  there 
^  were  several  parties  in  actual  possession  of  the  greater 
portion  of  this  land,  claiming  it  under  the  superior  title. 
We  think  the  evidence  clearly  establishes  the  fact  that 
these  parties  were  holding  a  great  portion  of  this  land 
under  the  superior  title  adTcrsely  to  Thomas  Dupoyster 
at  the  time  he  made  the  deed  of  March  16,  1859,  to  his 
son  Ben.  Taking  this  view  of  the  case,  counsel  contends 
that  the  deed  is  therefore  absolutely  void,  as  being  with- 
in the  champerty  statute,  and  respectable  authority  is 
cited  sustainmg  counsel's  position;  but,  construing  the 
statute  as  a  whole,  and  in  view  of  the  decision  of  this  court 
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in  the  ease  of  Luen  v.  Wilson,  85  Ky.,  503  (3  S.  W.,  911),  we 
are  of  opinion  that  the  deed  is  not  void,  bnt  only  voidable 
at  the  instance  of  the  parties  in  adverse  possession.  The 
evidence  clearly  shows  that  Ben  S.  Dnpoyster  and  his 
brother  Joe,  claiming  under  this  deed  of  1859,  parchased 
all  these  adverse  claims  for  Ben,  and  took  the  actual  pos- 
session of  the  whole  tract,  and  were  so  holding  it  nnder 
this  deed  at  the  tinle  it  was  sold  to  the  appellants.  If 
A.  should  sell  to  B.  lands  at  the  time  in  the  adverse  pos- 
session of  others,  and  B.,  claiming  under  his  deed,  should 
purchase  in  the  adverse  title,  and  would  thereafter  sell  it 
to  C,  we  do  not  understand  upon  what  grounds  C. 
could  complain  of  his  title,  so  far  as  to  have  the  deed 
from  A.  to  B.  declared  void.  A  different  rule  would  ap- 
ply if  the  parties  in  adverse  possession  were  complain* 
ing.  And  so,  in  this  case,  as  Ben  Dupoyster  had  acquired 
the  fee  to  this  land  under  the  deed  of  1859,  we  do  not  think 
that  appellants  can  be  heard  to  complain,  the  outstanding 
title  having  been  theretofore  bought  in  by  Ben. 
Having  held  this  deed  of  1859  to  be  genuine,  and  not 

void  as   within  the  champerty  statutes,  we  now  find  it 

« 

necessary  to  construe  this  writing,  in  order  to  determine 
who  are  the  owners  of  the  land  in  controversy.  The 
deed  reads  as  follows:  "This  indenture,  made  and  enter- 
ed into  by  and  between  Thos.  Dupoyster,  party  of  the  first 
part,  and  Ben  S.  Dupoyster,  party  of  the  second  part,  all 
of  Ballard  county,  Kentucky,  this,  the  16th  day  of  March, 
1859,  to-wit,  said  party  of  the  first  part,  for  fhe  follow- 
ing consideration  to-wit  that  said  second  party  has  ce^ 
tain  lands  in  Mississippi  county.  Mo.,  which  the  second 
party  is  to  convey  to  the  first  party,  or  such  parties  as 
the  first  party  may  direct  to  be  conveyed  to,  and  also  one 
dollar  ill  hand  paid  by  second  party  to  first  party,  the 
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I 

receipt  whereof  is  hereby  acknowledged,  said  first  party 
does  bargain,  sell,  and  convey  unto  second  party  the  fol* 
lowing  described  lands,  to-wit:  All  of  section  three,  town- 
ship five,  range  four  west,  not  in  Mississippi  river;  also, 
all  of  section  ten  in  same  township  and  range^  not  in  said 
river;  also,  all  section  of  section  two  and  section  one  in 
same  township  and  range;  also  all  of  sections  eleven  and 
twelve  in  same  township  and  range,  not  covered  by  the  Wm. 
Clark  and  Walter  Scott  surveys;  also,  all  of  section  seven 
and  the  south  half  of  section  six  in  township  five,  range 
three  west;  also,  the  south  half  of  section  thirty-four  and 
the  southwest  quarter  of  section  thirty-five,  township  six, 
range  four  west.  All  of  said  lands  are  on  the  waters  of  May- 
field  creek,  on  the  Mississippi  viver^  in  Ballard  county^  of 
Kentucky. 

It  is  expressly  agreed  and  understood  that  said 
second  party  is  'to  deed  or  will  said  lands  to  the  bodily 
heirs  of  J.  C.  Dupoyster,— in  other  words,  the  title  and 
possession  of  said  lands  is  only  invested  in  said  second 
party  during  his  natural  lifetime,  then  to  said  heirs  of 
J.  0.  Dupoyster;  and  second  party  has  the  discretion, of 
allotting  said  lands  between  said  heirs  as  he  may  see  prop- 
er; said  second  party  to  have  and  to  hold  «aid  lands  during 
his  natural  lifetime,  and  said  heirs,  and  their  heirs  and  as- 
Bigns,together  with  all  the  appurtenajices  thereunto  be*' 
longing,  lorever,  with  covenant  of  general  warranty."  The 
lower  court  construed  this  deed  to  mean  that  Ben  S.  Du- 
poyster took .  a  life  estate,  with  a  contingent  remainder 
to  the  bodily  heirs  of  J.  C.  Dupoyster,  with  power  of  ap- 
pointment in  the  life  tenant.  We  think  it  quite  plain  that 
the  grantor  intended  that  Ben  Dupoyster  should  take  only 
a  life  estate  in  the  land  conveyed.  We  are  also  of  the 
opinion  that  the  word  "heirs"  and  "bodily  heips,"  as  used 
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in  this  deed,  mean  "children,"  and  the  lower  court  prop- 
erly so  held;  but  we  are*  of  the  opinion  that  the  court 
erred  in  deciding  that  the  intention  of  the  grantor  was  to 
invest  the  children  of  J.  C.  Dupoyster  with  a  mere  con- 
tingent remainder.  The  intention,  we  think,  was  to  vest  a 
,life  estate  in  Ben  with  remainder  to  the  children  of  Joe 
C;  his  first  born  taking  the  entire  remainder,  which, 
however,  opened  up  to  let  in  the  afterborn  children. 

No  power  of  appointment  proper  is  created  by  this  deed 
in  the  life  tenant.  At  any  rate,  the  power  was  an  extreme- 
ly limited  one,  and  was  directed  to  be  exercised  for  the 
benefit  of  the  bodily  heirs  of  Joe  C;  and,  to  make  the 
meaning  plainer,  the  grantor  adds:  "In  other  words,  the 
titl^  and  possession  of  said  lands  is  only  vested  in  said 
second  party  during  his  natural  lifetime,  then  to  the  heirs 
of  J,  C.  Dupoyster."  Then  follows  a  provision  merely  giv- 
ing to  Ben  the  "discretion"  of  allotting,  of  dividing  out  or 
partitioning,  "as  ho  may  see  proper,"  these  lands  among 
the  children  of  Joe  C.  The  language  does  not  suggest  an 
unequal  allotment  or  partition,  nor  create  the  power  of 
cutting  off  or  lessening  the  right  or  interest  of  any  one  of 
these  heirs  or  children.  We  must  suppose  the  allotment 
or  division  was  intended  to  be  an  equal  one,  but  that  the 
discretion  was  vested  in  Ben  to  designate  the  location 
of  each  child's  interest  or  share.  And  this  designation 
or  allotment  he  might  make  by  will  or  deed.  It  follows 
that  tie  children  of  J.  C,  as  they  were  born,  took  vested 
remainders.  It  appears  from  the  record  that  during  the 
married  life  of  J.  C.  Dupoyster  there  has  been  born  to 
him  four  children,  two  of  whom  are  dead.  Hence,  under 
our  construction  of  this  deed,  the  interest  of  the  dead 
children  passed  by  the  law  of  descent  to  their  lawful 
heir  or  heirs.    If  it  should  appear  that  the  child  of  Joe 
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B.  Dupoyster  has  receiTed  by  the  deed  of  1883  more  than 
his  proportion  of  the  land  in  controversy,  as  flxetd  nnder 
our  construction  of  the  deed  of  1859,  then  that  deed  should 
be  held  void  to  that  extent. 

At  the  time  of  the  conveyance  of  the  land  in  controversy 
by  J.  C.  Dupoyster  and  Ben  S.  Dupoyster  to  the  appellant 
company,  it  is  quite  certain  that  the  Dupoysters  knew  of 
the  existence  of  this  deed  of  1859,  and  knew  that  they  could 
not  convey  to  the  company  the  fee-simple  title, — all  of 
which,  from  the  evidence,  was  unknown  to  the  company. 
This  fact,  in  connection  with  other  evidence  here  tending 
to  show  fraud  and  misrepresentation  upon  the  part  of 
the  Dupoystei's,  justified  the  lower  court  in  ordering  a  re- 
scission of  the  contract.  On  whatever  of  the  land  J.  C. 
may  be  the  owner  by  inheritance  from  his  dead  children 
there  will  be  a  lien  in  favor  of  appellant  for  the  purchase 
money  wrongfully  received  by  him. 

A  brief  has  been  filed  on  behalf  of  the  Langdon  heirs, 
but  there  are  no  pleadings  filed  or  issues  made  in  this  action 
from  which  we  can  intelligently  discuss  their  interests, 
if  any.  The  judgment  is  reversed,  and  cause  remanded 
for  proceedings  consistent  herewith. 

Petition  for  re-hearing  filed  by  appellant  and  overruled. 


Digitized  by 


Google 


Digitized  by 


Google 


INDBX. 


ACCOMPLICE— 

See  Criminal  Law,  22. 

ALIENS—  ' 

1.  Rights  of  British  Subjects — Naturalization. — Former  citizens  of 

the  United  States  who  have,  by  naturalization,  become  British 
subjects,  are,  while  domiciled  in  the  United  States,  entitled,  by 
treaty,  to  all  the  rights  of  native-bom  British  subjects.  New- 
comb  V.  Newcomb  582 

2.  Same. — A  certificate  of  naturalization  purporting  to  have  been 

signed  by  the  clerk  of  a  naturalization  court  of  Canada,  by  vir- 
tue of  which  the  person  to  whom  it  was  issued  claimed  to  be 
a  British  subject,  and  which  was  found  among  his  papers  after 
his  death,  was  admissible,  without  further  proof,  to  show  that 
he  was  a  British  subject;  but  if  further  was  required  the  depo- 
sition of  the  present  clerk  of  the  court  to  the  effect  that  the 
records  show  that  the  certificate  was  ordered  to  be  granted, 
and  that,  according  to  the  invariable  rule  of  the  court,  the  cer- 
tificate would,  of  course,  be  issued,  was  sufficient.    Idem  .  .582 

3.  Probate  of  Wills  in  Foreign  Courts. — A  paper  purporting  to  be 

an  original  exemplification  of  the  probate  of  a  will  in  England, 
together  with  the  deposition  of  the  solicitor  for  the  propounder. 
showing  that  the  will  was  probated  in  the  court  which,  accord- 
ing to  the  laws  of  Great  Britain,  had  jurisdiction,  was  suffi- 
cient to  show  the  admission  of  the  will  to  probate  in  England; 
it  appearing  that  the  heir  who  is  attacking  the  probate  was 
served  with  summons  in  Kwitucky  pursuant  to  a  rule  of  the 
English  probate  court,  which  had  authority  to  make  rules  for 
the  purpose  of  bringing  non-residents  before  the  court 
Idem 582 

4.  Effect  of  Foreign  Probate. — ^Where  the  will  of  a  British  subject, 

who  was  domiciled  in  the  United  States,  at  the  time  of  his 
death.  Is  probated  in  England  by  a  court  having  jurisdiction, 
such  probate  Is  conclusive  as  to  the  personal  estate  of  the  testa- 
tor situated  in  England,  and  neither  the  validity  of  the  will, 
nor  the  disposition  of  such  estate  can  be  questioned  in  the 
courts  of  this  country.    Idem 582 
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ALIMONY— 

See  Divorce  and  Alimony. 

ALTERATION  IN   NOTE— 
See  Contracts,  8,  9. 

APPEARANCE,  ENTRY  OF— 
See  Corporations,  5,  6. 

APPEALS— 

See  Judgments,  6,  7;   Mandamus,  1,  2;   Sfureties,  L 

L  Motion  to  Dismiss — Transcript  not  Filed  In  Time — Notice. — ^When 
it  appears  of  record  that  the  time  has  passed  within  which  the 
transcript  is  required  to  he  filed,  and  no  extension  of  tin\e  has 
,been  granted,  the  appeal  will  he  dismissed  on  motion  without 
notice.    Sandy  River  Cannel  Coal  Co.  v.  Caudell  197 

2.  Agreement  that  Case  shall  await  the  Decision  of  other  Cases — 
Recital  of  Agreement  nullified  hy  Exception. — ^Upon  appeal 
from  a  Judgment  reciting  that  the  parties  agreed  to  let  the 
case  await  the  decision  of  certain  other  cases  ];>ending  on  ap- 
peal, an  exception  to  the  Judgment  must  he  regarded  as  nullify- 
ing that  recital,  and,  in  the  ahsence  of  a  plea  setting  up  the 
agreement  recited,  the  appellant  is  hot  hound  hy  the  decision 
In  the  cases  referred  to,  which  was  afterwards  overruled.  Board 
of  Coimcil  of  City  of  Frankfort  v.  Deposit  Ban1(  of  Frankfort. 766 

ASYLUMS  FOR  THE  INSANE— 

1  Actions  Against. — ^A  State  institution  for  the  care  of  the  insane, 
which  is  created  a  corporate  hody  with  power  to  sue  and  be 
sued,  may  be  sued  for  damages  resulting  from  its  wrongful 
diversion  of  the  water  of  a  stream  from  the  lower  owner.  Bank 
of  Hopkinsville,  &c.,  v.  Western  Ky.  Asylum  357 

ASSESSMENTS    RETROACTIVE— 
See  Judgments,  6-7. 

ASSIGNEES— 

See  Common  Carrier,  5. 

ATTACHMENT— 

See  Sureties,  11. 

1.  Estoppel  to  Controvert  Grounds. — ^Whlle  the  admission  by  the 
defendant  of  the  truth  of  the  grounds  for  an  attachment,  made 
both  in  his  answer  and  upoa  the  trial  of  the  attachment,  would 
have  been  admissible  to  estop  him  from  contesting  an  attach- 
ment subsequently  Issued  in  favor  of  another  creditor  on  the 
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ATTACHMENT— ConUnuBd. 

same  grounds,  yet,  after  the  second  attachment  has  heen  dia- 
oharged,  such  admission  will  not,  of  itself,  defeat  an  action 
on  the  bond  executed  for  that  attachment.     Carse  v.  Baxter's 

Trustee 127 

2.  Damages  on  Bond — Prior  Levy. — Damages  can  not  be  recovered 
for  the  levy  of  an  attachment  upon  a  stock  of  goods,  where  a 
prior  attachment  had  been  levied  thereon,  and  the  entire  stock 
was  in  the  possession  of  the  sheriff  under  that  levy,  unless  an 
effort  was  made  before  the  second  attachment  was  discharged 
to  have  so  much  of  the  stock  set  apart  as  was  necessary  to  satis- 
fy the  first  attachment,  and  to  have  the  residue  released;  and 
even  then  damages  can  be  recovered  upon  the  second  attach- 
ment bond  only  for  the  injury  to  that  part  of  the  stock  which 
was   retained   for  the  satisfaction  of   the  second   attachment. 

Idem 128 

8.  Same. — It  was  error  to  allow  plaintiff  to  recover  in  an  action 
on  the  bond  for  the  second  attachment,  the  entire  amount  paid 

to  attorneys  to  defend  both  attachment  suits.     Idem 128 

4.  Validity  of  Levy. — Description  of  Real  Estate.— Under  Civil  Code, 
section  217,  requiring  that  the  sheriff's  return  on  an  attach- 
ment shall  describe  real  property  attached  with  sufficient  cer- 
tainty to  identify  it,  a  return  that  the  attachment  has  been 
levied  on  defendant's  Interest  in  the  estate  of  T.,  deceased,  con- 
veyed in  trust  to  L.  by  a  certain  deed,  creates  no  lien  on  de- 
fendant's interest  in  the  land  conveyed,  even  if  the  return  and 
deed  be  construed  together,  as  the  deed  contains  no  description 
of  the  land;  and  an  amended  petition  describing  that  part  of 
the  land  alloted  to  defendant,  after  the  levy,  gives'  no  validity 

to  the  levy.    Price  v.  Taylor,  et  als 558 

5  Same."  As  the  levy  created  no  lien,  the  court  could  disregard  it 
at  any  stage  of  the  proceedings,  and  so  it  is  immaterial  that 
there  was  no  objection  to  its  validity  until  after  submission. 
Idem 558 

ATTORNEYS  AND  ATTORNEYS'  FEftS— 

See  Attachments,  3;  Damages,  1;  Judgments,  6. 

BANKS— 

See  Trustees,  2. 

BASTARDS— 

1.  The  word  "issue"  in  section  4841  of  the  Kentucky  Statutes  in- 
cludes the  bastard  child  of  its  deceased  mother,  and  such  child 
will  inherit  property  devised  to  its  mother  by  her  father,  al- 
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BASTARDS— <k)ntinued. 

though  its  mother  may  have  died  prior  to  the  death  of  the 
testator.     Cherry  v.  Mitchell    1 

2.  ^Bastards  shall  be  capable  of  Inheriting  and  transmitting  an 
estate  on  the  part  of,  or  to,  the  mother.  This  has  been  the 
law  since  1787.    1  Morehead  &  Brown  StOts,,  p.  561.    Idem 1 

Z,  The  word  **issue''  in  sections  4841,  1400  and  1401  of  the  Ken 
tucky  Statutes  is  used  in  the  same  sense,  and  means  any  issue 
that,  by  statute,  may  inherit.    Idem 1 

4,  The  original  statute,  in  place  of  the  word  "issue,"  used  the 
words  "children  living  at  the  death  ot  the  testator,  who  would 
have  taken  as  heir  by  descent  or  as  distributee."  3  Statute  Law 
of  Kentucky,  p.  400. — In  the  revision  a  shorter  phrase  is  used 
to  express  the  same  idea.    Idem, 1 

BENEFIT  SOCIETIES— 

1.  Suspension  of  Members — Effect  as  to  Death  Benefits. — ^Tho  sus- 

pension of  a  member  for  non-payment  of  assessments  pursuant 
to  a  by-law  of  the  society,  not  only  deprived  him  of  the  social 
advantages  of  the  organization,  but  extinguished  the  rights  of 
the  beneficiaries  under  his  benefit  certificate,  though  there  was 
no  express  provision  for  a  forfeiture  ot  benefits.  Supreme 
Council  Catholic  Knights  of  America  v.  Geo.  Winters'  Admr.  .141 

2.  Waiver  of  Forfeiture. — ^Where  the  society  has  been  accustomed 

to  accept  from  a  member  without  question,  payment  of  past  due 
assessments,  and  by  Its  uniform  course  of  dealing  with  him,  has 
induced  him  to  believe  that  his  failure  to  pay  assessments,  when 
due,  will  not  work  a  forfeiture,  it  waives  the  right  to  claim  a 
forfeiture  on  that  ground.    Idem 141 

3.  Waiver  of   Notice — Custom. — ^Though  it  was  customary  for  the 

society,  in  addition  to  the  announcement  required  by  the  by- 
laws to  be  made  at  the  regular  meeting,  thirty  days  before  the 
miaturity  of  each  assessment,  through  the  mail,  yet,  if  the  mem- 
ber actually  received  notice  of  the  assessments,  and  when 
he  realized  the  effect  of  what  he  said,  voluntarily  notified  the 
lodge,  through  Its  secretary,  that  he  would  not  pay  them,  or  con- 
sent that  they  should  be  paid  or  assumed  for  him  by  another, 
and  that  he  had  determined  to  sever  his  connection  with  the 
order,  there  was  a  waiver  of  the  thirty  days*  notice  through 
the  mail,  as  the  duty  to  give  that  notice  rested  only  upon 
custom.     Idem 141 

BILLS  AND  NOTES— 

J.  Estoppel  to  Plead  Want  of  Consideration. — ^Whlle  one  who  lends 
his  credit  to  another  in  the  form  of  a  coupon  bond,  to  be  sold 
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to  raise  funds,  is  estopped,  as  against  an  assignee  of  the  bond, 
to  set  up  a-  failure  or  want  of  consideration,  the  assignee  can 
not  avail  himself  of  the  estoppel,  unless  he  pleads  It  by  reply; 
a  demurrer  to  the  answer  not  being  sufficient  Richie  v.  Cralle, 
Ac.,    483 

2.  Same. — The  recital  in  a  mortgage  that  the  mortgagors  have  bor- 

rowed the  amount  of  the  mortgage  bonds,  does  not  estop  them, 
even  against  an  assignee  of  the  bonds  and  mortgage,  from 
showing  that  the  money  was  not  in  fact  pai4.    Idem 483 

3.  Ck>upon  Bonds  Executed  to  Private  Corporation. — Coupon  bonds 

executed  to  a  prlv&te  corporation  for  money  loaned,  and  payable 
to  bearer,  are  mere  promissory  notes,  within  the  meaning  of 
the  Kentucky  Statutes,  section  483,  and  not  being  payable  at 
a  bank,  or  discounted  by  a  bank,  as  provided  by  that  section,  are 
not  placed  upon  the  footing  of  bills  of  exchange  so  as  to  cut 
off  defences.     Idem 483 

4.  Instruments  on  Footing  of  Bills  of  Exchange. — Kentucky  Statutes, 

section  474,  providing  that  "all  bonds,  bills  or  notes  for 
money  or  property  shall  be  assignable  so  as  to  vest  the  right  of 
action  in  the  assignee;  but  except  in  case  of  bills  of  exchange 
not  to  impair  the  right  to  any  defend,  that  the  defendant  might 
have  used  against  the  original  obligee,"  is  not  restricted  in  its 
application  to  such  instruments  as  were  not  assignable  at  com- 
mon law,  so  as  to  vest  a  right  of  action  in  the  assignee  and 
does  not,  therefore,  leave  all  bonds,  bills,  or  notes  which  were 
negotiable  at  oom?rjon  law  just  as  they  stood  before  it  ^as  en- 
acted. In  yiew  of  the  fact  that  section  483  provides  the 
only  way  in  which  promissory  notes  may  be  placed  upon  the 
footing  of  bills  of  exchange.    Idem 488 

BILLS  OF  EXCEPTIONS— 

See  Criminal    Law,    5. 
BILLS  OF  EXCHANGE— 

See  Bills  and  Notes,  4;  Contracts,  9. 
BOARDS  OF  HEALTH— 

See  Osteopathy,  1,  2,  3. 

1.  Police  Power. — In  the  exercise  of  police  power,  the  Legislature 

may  create  boaids  of  health,  and  invest  them  with  powers 
necessary  and  proper  to  prevent  the  spread  of  disease,  and  may 
confer  upon  cities  authority  to  make  regulations  for  the  health 
of  their  communities.    Hengehold  v.  City  of  Covington  ....  752 

2.  Validity   of   Ordinance  to  Remove   Smallpox   Patients   to   Pest- 

House. — Under  the  Kentucky  Statutes,  section  205.9.  providing 
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for  the  appointment  of  boards  of  health  In  cities  of  10,000  or 
more  lnhahltaD.t6,  and  provJ41ng  that  such  boards  shall  have 
the  same  power  within  their  cities  as  local  boards  for  counties 
have  withfu  their  jurisdiction;  and  section  2056,  em- 
powering county  boards  to  Inaugurate  and  execute  such  sani- 
tary regulations  as  they  may  consider  expedient  to  prevent  the 
outbreak  and  spread  of  epidemic  diseases,  and  to  that  end  to 
bring  the  infected  population  under  prompt  and  proper  treat- 
ment, an  ordinance  of  a  city  of  the  second  class,  providing  for 
the  removal  of  smallpox  patients  to  a  pest-house  in  good  sani- 
tary condition,  provided  with  proper  nurses  and  physicians,  is 
valiii.     Idem .' 752 

3.  Same. — ^Under  Kentucky  Statutes,  section  3058,  part  of  the  char- 
ter of  cities  of  'the  second  class,  empowering  the  council  to 
establish  and  enforce  quarantine  laws  and  regulations  to  pre- 
vent the  introduction  and  ^read  of  contagious  diseases,  the 
council  may,  by  ordinance,  make  reasonable  regulations^  in 
addition  to  those  provided  by  the  general  law  establishins  the 
local  boards  of  health,  to  prevent  the  spread  of  epidemic  dis- 
eases; and  therefore  an  ordinance  providing  for  the  removal  of 
smallpox  patients  to  tbe  pest-house  upon  the  order  of  less 
than  a  quorum  of  the  city  board  of  health,  or  upon  the  order 
of  the  health  officer,  is  valid,  though  general  law  oonfers  such 
power  on  ".the  board."    Idem 752 

BUILDING  AND  LOAN  ASSOCIATIONS— 

1.  Liability  of  Shareholder  for  Expenses  and  Losses — Usury — Set* 
Off — Estoppel. — ^When  a  building  and  loan  association  Is  sued  to 
recover  usury  paid,  and  fails  to  plead,  as  a  set-off,  the  amount 
for-  which  the  plaintiff  is  liable  to  the  association  for  his  pro- 
portionate part  of  expenses  and  losses,  it  or  its  assignee  for 
creditors,  is  not  estopped  from  asserting  such  claim,  when  the 
judgment  for  usury  is  sought  to  be  enforced.  U.  S.  Bldg.  A 
Loan  Assn's.  Assignee  v.  U.  S.  Bldg.  ft  Loan  Ass'n.,  ftc 330 

2  Same. — In  order*  to  entitle  the  association  to  recover  against  a 
member  his  proportionate  share  of  the  expenses  and  losses, 
there  must  be  a  full  exhibit  of  the  expense  and  loss  account 
Idem .• 830 

BURDEN  OP  PROOF— 

See  Fraudulent  Conveyances,  2.     Insurance,  1. 

CATTLE  GUARDS— 

See  Negligence.  2,  3,  4. 
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CHAMPERTY— 
^  See  peeds,  8. 

CHARITABLE   INSTITUTIONS— 

L  Exemption  from  Taxation. — Under  section  170  of  the  Kentucky 
Constitution,  which  provides  that  institutions  of  "purely  public 
charity"  shall  be  exempt  from  taxation,  a  Masonic  lodge,  Vhich 
provides  for  its  members  and  their  families,  or  the  widows  and 
orphan?  of  those  who  are  dead,  is  not  exempt  from  taxation, 
it  being  a  private,  and  not  a  public,  charity.  City  of  Newport 
V.  Masonic  Temple  Association 333 

CIRCUIT   JUDGES— 

See  Criminal  Law,  9,  10,  19. 

COMBINES,   TRUSTS,   ETC.— 

See  Criminal  Law,  li,  13,  14,  15,  16. 

COMMONWEALTH  ATTORNEYS— 
See  Criminal  Law,  5. 

COMMON  CARRIER,     (See  NegUgence,  27.)— 

L  Misdelivery  by  Carrier  after  Notice. — Where  the  carrier,  after 
notice  from  the  consignees  that  they  had  not  ordered  the  goods, 
delivered  them  to  one  who  had  wrongfully  ordered  them  in 
the  name  of  the  consignees,  it  was  liable  to  the  consignor  for 
their  value.    L.  &  N.  R.  R.  Co.  v.  Ft  Wayne  Electric  Co.,  &C..113 

2.  Misjoinder. — "The  rule  that  the  consignee,  nothing  else  appear- 
ing, is  presumed  to  be  the  owner  of  the  goods,  and  is  the  proper 
person  to  sue  for  a  misdelivery,  has  no  application  where  an- 
other person  has  wrongfully  ordered  the  goods  in  the  name  of 
the  consignee  who  refuses  to  receive  them;  as  they  then  remain 
the  property  of  the  consignor  and  he  nv&y  sue  for  a  misdelivery. 
Idem 114 

8.  Who  are  Carriers. — ^A  person  engaged  in  the  business  of  carry- 
ing freight  by  wagons  from  depots  to  other  places,  and  of  de- 
livering packages  for  all  perspns  who  choose  to  employ  him, 
is  a  common  carrier.    Caye  v.  Pool's  Assignee 124 

4.  Lien  for  Charges. — Such  a  common  carrier  has  a  lien  upon  the 

goods  for  charges  advanced  to  a  railroad  company  for  the  con- 
signee.    Idem 124 

5.  Does  not  lose  Lien  by  Delivery  of  Possession  to  Assignee  for 

Creditors. — The  rule  that  the  carrier  loses  his  lien  by  parting 
with  the  possession  of  the  goods,  does  not  apply  where  the 
person  with  whom  the  contract  was  made,  makes  an  assignment 
for  the  benefit  of  his  creditors,  and  possession  is  delivered  to 
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his  assignee,  as  the  assignee  takes  for  the  benefit  of  all  the  cred-  • 
itors  according  to  their  respective  Interests,  and  the  lien  of  the 
carrier  attaches  to  rhe  money  collected  by  the  assignee  on  the 
assignor's  contract  in  performance  of  which  the  assignee  deliv- 
ered the  goods  to  another.    Idem 124 

6.  Duty  of  Carriers  to  Persons  who  ride  by  Courtesy  of  Conduc- 

tor without  Payment  of  Fare. — One  who  rides  on  a  passenger 
train  by  courtesy  of  the  conductor,  without  payment  of  fare, 
though  in  violation  of  a  rule  of  the  company,  is  entitled  to  the 
same  care  which  is  due  a  passenger  for  hire.  L.  &  N.  R.  R. 
Co.  V.  Scott's  Admr 392 

7.  Servants  Riding  from  Place  of  Labor — ^Assumption  pt  Risks. — ^A 

station  agent  riding  to  his  home  on  a  passenger  train  of  his 
employer,  by  permission  of  the  conductor,  five  hours  after  his 
laors  of  the  day  had  ceased,  was  a  passenger,  and  did  not  take 
the  risks  attending  the  operation  of  the  train  with  the  coach 
instead  of  the  engine  in  front.    Idem 392 

8.  Evidence. — ^Where  there  was  testimony  tending  to  show  that  the 

derailment  of  a  coach  causing  the  death  of  a  passenger  was 
due  to  the  operation  of  the  train  with  the  coach.  Instead  of  the 
engine  in  front,  it  was  admissible  to  prove  by  witnesses  familiar 
with  the  operation  of  trains  that  it  was  more  hazardous  to 
operate  the  train  in  that  way  than  with  the  engine  In  front 
Idem 392 

9.  Excessive  Verdict. — ^A  verdict  for  $9,000  for  the  death  of  a  man 

thirty-two  years  pf  age,  of  good  habits,  and  good  business  abil- 
ity,  was  not  excessive.     Idem 392 

10.  Contract  Limiting  Common  Law  Liability. — Constitution,  sec- 
tion 196,  providing  that  "no  common  carrier  shall  be  permitted 
to  contract  for  relief  from  its  common  law  liability,"'  does  not 
prohibit  a  carrier  incorporated  In  Kentucky  from  contracting 
In  another  State  for  exemption  from  liability  for  loss  by  fire 
where  the  goods  shipped  are  in  that  State,  and  are  not  even 
to  pass  through  Kentucky.  Tecumseh  Mills  v.  L.  A  N.  R,  R. 
Co.    572 

11.  Long  and  Short  Haul— Discrimination. — Under  the  Constitution, 

section  218.  providing  that  It  shall  i  be  unlawful  for  any  person 
or  corporation  owning  or  operating  a  railroad,  or  any  common 
carrier,  to  charge  or  receive  a  greater  compensation  for  trans- 
portation, under  substantially  similar  circumstances  and  con- 
ditions, for  a  shorter  than  a  longer  distance,  over  the  same  line 
in  the  same  direction,  the  Shorter  being  Included  in  the  longer 
distance,  except  under  permission  of  the  railroad  commission, 
duly  granted  on  application,  the  fact  that  competition  exists  at 
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COMMON  CARRIER— Continued. 

the  point  to  which  the  short  haul  is  made,  does  not  authorize 
the  carrier  to  charge  more  for  the  short  haul  than  for  the  long 
haul  without  t)ermission  of  the  commission.  Hutchison,  &c., 
V.  L.  &  N.  R.  R,  Co 615 

12.  Damans — Shipper's  Right  of  Action. — ^Where  a  carrier  has 
charged  more  for  a  short  haul  than  for  a  long  haul  in  violation 
of  the  Constitution,  section  218,  the  fact  that  the  Kentucky 
Statutes,  section  820,  provides  only  for  indictment  of  the  car- 
rier for  violation  of  the  constitutional  provision,  does  not  pre- 
vent a  shipper  aggrieved  hy  such  violation  from  maintaining 
a  suit  for  damages  sustained  thereby.    Idem 61$ 

13.  Unjust  Discrimination  in  Rates — Method  of  Instituting  Proceed- 
ings.— ^The  Constitution,  section  217,  providing  that  the  Attorney 
General  shall  institute  proceedings  to  enforce  the  provisions 
of  section  215  prohibiting  common  carriers  from  making  a  dis- 
crimination in  rates,  where  the  conditions  are  the  same,  does 
not  exempt  a  carrier  from  indictment  for  a  violation  of  those 
provisions.    L.  &  N  R.  R.  Co.  v.  Commonwealth  628 

14.  Same— Waiver. — Even  if  an  indictment  for  a  violation  of  sec- 
tion 215  of  the  Constitution  can  be  made  only  upon  the  recom- 
mendation of  the  Board  of  Railroad  Commissioners,  as  provid- 
ed by  Kentucky  Statutes,  section  819  (a  question  not  decided), 
the  objection  that  there  was  no  such  recommendation  was  waived 
where  no  motion  was  made  to  dismiss  the  indictment  on  that 
ground.     Idem •. 628 

15.  Under  the  Constitution,  section  215,  a  railroad  company  majr 
charge  less  for  hauling  coal  used  for  manufacturing  pur- 
poses than  it  charges  for  hauling  coal  used  for  domestic  pur- 
poses, as  the  fact  that  the  company  receives  the  manufactur- 
ed product  for  return  shipment  in  the  one  case  and  not  in 
the  other,  constitutes  a  difference  in  conditions  which  author- 

,        Izes  a  difference  in  charges.    Idem 628 

16.  An  indictment  for  unjust  discrimination  in  rates,  should  set 
out  the  points  from  and  to  which  the  goods  were  shipped. 
Idem 628 

CONSTITUTIONAL   LAW— 

See  Criminal  Law,  13;   Corporations,  2,  3,  5;   Elections,  7; 
•    Mechanics'  Lien,  1;   Taxation,  6;   Municipal  Corporations, 
5,  8,  9,  10,  11,  17.  •    • 

CONSTRUCTION  OF  STATUTES^ 
See  Criminal  Law,  16. 

CONTEMPORANEOUS  WRITING  — 
See  Contracts,  4. 
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CONTRACTS.    (See  Municipal  Corporations,  3;  Common  Carrier,  10. 

1.  Laches— Forfeiture  of  Contract— Effect  of  Suit  in  another  State 

without  Notice — False  RepresentationB. — S^iit  was  brought  In 
Alabama  to  enforce  a  contract  for  sale  of  town  lots,  but  no 
deed  was  tendered.  Judgment  was  rendered  and  a  sale  ordered, 
and  plaintiff  became  the  purchaser  and  obtained  a  deed  there- 
for. Of  this  suit  defendant  had  no  notice.  Subsequently  suit 
was  brought  in  this  State  on  the  original  purchase  money  notes 
and  deed  tendered  to  the  defendant.  Plaintiff  held  to  be  guilty 
of  laches  in  not  tendering  deed  in  the  Alabama  suit,  and  de- 
fendant also  guilty  of  laches  in  not  suing  for  cancellation  of 
contract  by  reason  of  false  representation  In  the  sale,  or  for 
defect  of  title;  the  contract  should  be  considered*  as  annulled 
or  forfeited,  and  plaintiff  can  not  recover  unpaid  purchase 
money,  and  defendant  can  not  recover  the  money  he  has  paid. 
Decatur  Mineral  &  Land  Co.  v.  Friedman   189 

2.  Parol  Promise. — A  parol  promise  by  the  vendor  to  construct  a 

street  railway  by  the  lots  which  he  had  sold,  and  make  other 
improvements  in  the  future,  does  not  entitle  the  purchaser  to 

a  rescission.  Idem 189 

Z,  Grant  of  Right  of  Way — ^Effect. — A  contract  by  which  Ball  and 
others  agreed  with  defendant  company  to  furnish,  provide  and 
cause  to  be  conveyed  to  It,  suitable  rights  of  way  for  its  line 
of  railroad  from  Ashland  to  the  eastern  boundary  of  Campbell 
county,  of  the  width  already  located  by  its  engineer,  does  not 
relieve  the  railroad  compstny  from  its  liability  to  pay  the  obligor 
for  his  property  outside  the  "right  of  way,"  which  has  been 
taken  by  so  constructing  and  operating  its  road,  on  the  right 
of  way,  as  to  interfere  with  his  easement  of  access,  and  to  the 
injury  of  his  buildings.  Maysville  &  B.  S.  R.  R.  Co.  v.  Ball, 
ftc 241 

4.  Conteinporaneous  Writing  Modifying  Note. — It  is  conceded  that  a 

BOtq  signed  by  the  maker,  and  a  contemporaneous  writing  signed 
by  the  payee,  referring  to  and  explaining  or  modifying  the 
note,  constitute  but  one  contract,  and  the  right  of  the  maker 
to  rely  upon  the  contemporaneous  contract  can  be  taken  from 
him  only  by  discounting  the  note  in  bank,  thereby  raising  it  to 
the  dignity  of  a  foreign  bill  of  exchange  as  provided  In  Ken- 
tucky Statutes,  section  463.    Tranter  v.  Hibbard  . . .-. 265 

5.  Option  of  the  Payor  to  Pay-  Stock  or  Money. — Construing  the 

two  papers  together  as  one  contract  it  must  be  held  that  the 
option  given  by  the  agreement,  "that  if  a  deal  contemplated  by 
the  payor,  disposing  of  his  Interest  in  the  National  Union  Oil 
Company  has  not  been  accomplished  at  the  maturity  of  the 
note,  the  payee  will  accept  in  payment  thereof  fifty-five  shares  of 
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the  stock  of  said  company/'  must  be  exercised  only  as  of  date 
'         of  the  maturity  of  the  note,  and  not  thereafter}  and  no  tender 
of  the  shares  being  then  made,  the  note  was  thereafter  pay- 
able in  money.    Idem 265 

6.  Failure  to  Make  Tender  at  Maturity  of  Note. — ^The  averment  in 

the  answer,  that  on  the  day  the  note  was  due,  the  payor  went 
to  the  bank  at  which  the  note  was  made  payable,  "for  the  pur- 
pose of  delivering  the  certificates  of  stock  and  taking  up  the 
note;  that  he  was  then  willing,  ready  and  able  to  deliver  the 
stock,  in  satisfaction  of  the  note,  but  that  the  note  was  not 
then  at  the  bank,  nor  had  It  been  theretofore  presented  at  the 
bank  for  payment,'^  doe6  not  aver  a  tender  of  the  stock.  If 
he  had  averred  that  he  went  to  the  bank  and  demanded  the 
note  01*  announced  a  purpose 'to  make  tender  of  the  stock,  such 
averments  in  view  of  the  fact  that  the  note  was  payable  In 
bank,  wbuld  present  a  very  different  question.    Idem 266 

7.  Inflation  of  Stock. — ^The  agreement  by  the  payee  to  accept  fifty- 

five  shares  of  stock  in  the  oil  company  means  stock  of  the 
company  as  it  then  existed,  and  he  could  not  be  compelled  to 
accepted  the  Agreed  shares  after  it  had  been  inflated  or  otherwise 
depreciated.     Idem 266 

8  Alteration  in  Note. — An  immaterial  alteration  of  a  note,  that 
does  not  afTect  Its  operation  or  vary  its  meaning,  does  not  make 
it  void.    Idem .* 266 

9.  Same. — The  word  "flxed"  after  the  figure  designating  the  date 
of  the  maturity  of  the  note,  although  inserted  after  its  execu- 
tion and  delivery,  was  Qot  a  material  alteration,  where  the  note 
was  never  placed  on  the  footing  of  a  bill  of  exchange,  although 
it  was  payable  in  bank  and  might  have  been  so  placed. 
Idem 266 

10. — Local  Custom. — Local  custom,  as  to  days  of  grace,  can  not  be 
considered  unless  alleged  and  proved.     Idem 266 

11.  Street  Assessment — Contract  Providing  for  Repairs. — A  contract 
for  a  street  improvement  which  requires  the  contractor  to  de- 
posit bonds  amounting  to  ten  per  cent,  of  the  original  contract 
price  of  the  work,  to  secure  the  necessary  repairs  of  the  work 
for  five  years,  but  provides  that  "this  guarantee  shall  not 
include  any  repairs  made  necessary  by  any  cause  or  causes 
other  than  defective  work  or  materials  used  in  the  construction 
of  the  improvements,"  only  provides  for  repairs  made  neces- 
sary by  defective  work  or  material,  and  therefore  the  assess- 
ment of  the  entire  cost  upon  the  property  owners  does  not 
burden  them  with  an  expense  whoch  should  be  borne  by  the 

city.    City  of  Louisville  v.  Mehler  ft  Gosnell,  ftc 486 
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CONTRIBUTION— 

See  Building  and  Loan  Associations,  1,  2. 

CONTRIBUTOliY  NEGLIGENCE— 

See  Negligence,  16-18;  Vicious  Animals,  2. 

CO-ORDINATE   DEPARTMENTS— 
See  Elections,  3-8. 

CORPORATIONS.     (See  Municipal  CorporaJtlons.)— 

1.  Double   Liability   of   Stockholders. — Kentucky   Statutes,   sectioo 

573,  part  of  chapter  entitled  "corporations,"  which  pravldes 
that  after  September  28,  1897,  "the  provisions  of  this  chapter 
shall  apply  to  all  corporations  created  or  organized  under  the 
laws  of  this  State,  if  said  provision  would  be  applicable  to 
them  if  organized  under  this  chapter,"  the  provisions  of  sec 
tlon  547,  which  forms  part  of  the  same  chapter,  imposing  upon 
each  stockholder  of  a  corporation,  other  than  certain  companies 
excepted,  a  liability  for  the  debts  of  the  corporation,  to  the 
extent  of  twice  the  amount  of  his  stock,  apply  to  the  stockhold- 
ers of  all  corporations  other  than  those  excepted  whether  creat- 
ed before  or  after  the  statute  was  enacted.    Williams  v.  Nail . .  22 

2.  Power  of  Legislatui'e  to  Increase  Liability. — ^Where  the  articles  of 

a  corporation,  organized  under  General  Statutes,  chapter  56, 
aftej*  the  present  Constitution  was  adopted,  exempted  stock- 
holders from  personal  liability  for  the  debts  of  the  corpora* 
tion,  the  Legislature  had  power  to  repeal  that  exemption,  not 
only  by  virtue  of  Constitution,  section  3,  providing  tliat  "every 
grant  of  a  franchise  privilege  or  exemption  shall  remain  sub- 
ject to  revocation,  alteration  or  amendment,"  but  by  virtue  of 
the  act  of  1856,  reserving  to  the  Legislature  a  like  power  of 
revocation.     Idem 22 

3.  Right  of  Stockholder  to  Ask  for  Dissolution. — ^The  fact  that  the 

statute  exempts  certain  classes  of  corporations  from  the  opera- 
tion of  the  section  imposing  a  personal  liability  upon 
stockholders,  does  not  render  it  unconstitutional  as  the  action 
of  the  Legislature  in  making  such  a  classification  will  not  be 
disturbed  unless  manifestly  arbitrary  and  unjust    Idem,  ....22 

4.  Dissolution. — A  stockholder  is  not  entitled  to  a  dissolution  of  the 

corporation  because  of  a  change  in  the  law,  whereby  stockhold- 
ers are  made  liable  for  the  debts  of  the  corporation,  the  right 
to  dissolve  being  vested  in  the  corporation  and  not  in  the 
minority  of  the  stockholders.     Idem , 22 

5.  Service  of  Process — ^Unconstitutionality  of  Section  51,  Civil  Code. 

— ^The  amendment  to  Civil  Code,  section  51,  providing  that 
••service  of  summons  on  the  person  or  corporation  controlling  or 
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operating  a  railroad  shall  be  treated  as  service  on  the  defend- 
ant corporation  owning  or  constructing  the  railroad,  where 
summons  can  not  be  served  on  such  defendant;  and  the  iy;>pear- 
ance  of  the  defendant  for  the  purpose  of  nMving  the  quashal 
of  the  service  c^  summons,  shall  operate  as  an  appearance  for  all 
purposes,"  is  not  unconstitutional.  Maysville  &  B.  S.  R.  R. 
Co.  V   Ball,  et  als 241 

0.  Same. — ^The  entry  of  the  appearance  of  the  defendant  for  the 

purpose  of  objecting  to  the  jurisdiction  of  the  court  should  be 
treated  as  a  motion  to  quash  the  service  of  the  summons,  and 
under  said  amendpient  to  the  Code,  it  had  the  effect  to  enter  de- 
fendant's appearance  for  all  purposes.    Idem  ^ . . .  241 

7.  Power     to     Execute     Mortgage. — ^Where     a     steamboat     com- 

pany was  organized  for  the  purpose  of  acquiring 'and  operating 
certain  boats  the  assumption  by  the  corporation  of  a  debt 
which  the  seller  of  the  boats  had  contracted  in  the  construc- 
tion of  the  boats,  and  the  execution  of  a  mortgage  to  decure 
the  debt,  were  within  the  powers  of  the  corporation,  especially 
when  done  with  the  approval  of  all  the  stockholders.  Farmers' 
Bank  of  Ky.  v.  Ohio  River  Line  Steamboat  Co 447 

8.  Pledgees  of  the  stock  of  a  corporation  to  secure  a  debt  of  the 

stockholder,  are  stockholders,  and  not  creditors  of  the  cor- 
poration, and  are  bound  by  a  judgment  for  debt  against  the 
corporation  until  it  is  reversed  or  set  aside  in  a  direct  action 
instituted  for  that  purpose. .  Idem 447 

9.  Ultra  Vires. — It  is  a  well-recognized   rule   in   courts  of  equity 

that  the  doctrine  of  ultra  vires  should  not  be  allowed  to  prevail 
where  it  would  defeat  the  ends  of  justice  or  work  a  legal 
wrong,  and  certainly  it  should  not  be  invoked  in  a  case  like 
this,  to  defeat  the  effect  of  an  agreement  which  is  clearly  within 
the  scope  of  the  powers  of  a  corporation  of  this  character. 
Idem 447 

COUNTY  COURTS— 

1.  Power  of  Fiscal  Court — The  fiscal  court  being  a  court  of  limited 

powers,  and  having  no  jurisdiction  to  appropriate  county  funds, 
except  as  it  is  authorized  by  law  to  dp  so,  an  order  making  an 
allowance  to  the  county  clerk  for  services  for  which  the  statute 
fixed  no  compensation,  was  void,  and  neither  the  clerk  nor  his 
assignee  acquired  any  rights  thereunder.  Morgantown  Dep. 
Bk.,  Ac,  V.  Johnson,  Sheriff,  &c 507 

2.  Fees  to  County  Clerks. — ^The  clerk  of  the  county  court  Is  not 

entitled  to  compensation  for  recording  the  lists  of  school  chil- 
dren filed  in  his  office  by  the  trustees  of  the  school  districts, 
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it  being  expressly  provided  by  the  Kentucky  Statutes,  section 
1749,  subsection  1,  that  no  officer  shall  demand  or  receive  any 
fee  for  services  rendered  whto  the  law  has  not  fixed  a  com- 
pensation therefor.     Idem,   507 

3.  Non-residents — Jurisdiction  in  Granting  Letters  of  Administra- 
tion— Section  4849,  Kentucky  Statutes,  Construed. — On  petition 
for  rehearing  in  the  case  of  L.  &  N.  R.  R.  Co.  v.  Shumaker's 
Admr.,  the  former  opinion  reported  in  53  S.  W.,  page  11  (21 
Ky.  Law  Rep.,  1701),  is  modified  in  so  far  as  it  conflicts  with 
the  opinion  in  the  case  of  Hyatt  v.  Jones'  Admr.,  8  Bush,  page 
9.    L.  &  N.  R.  R,  Co.  V.  Shumaker's  Admr.  263 

COURT  OP  APPEALS— 

See  Appeals,  1;  Mandamus,  1-2. 

CRIMINAL  LAW.  (See  Municipal  Corporations,  7,8,9,10,11;  In- 
dictments, 1,2,3;   Common  Carrier,  13,14,15,16. 

1.  Sufficiency  of  Indictment  Designating  Ottense. — ^As  i(t  is  solDcieat 

in  an  indictment  for  a  statutory  offense,  for  which  there  is  no 
generally  known  name,  to  designate  the  oftense  by  a  brief 
general  description  in  the  language  of  the  statute,  an  indict- 
ment under  Kentucky  Statutes,  section  571,  which  accuses  de- 
fendant "of  the  offense  of  carrying  on  business  in  this  State, 
without  filing  in  the  Secretary  of  State's  ofllce  a  statement 
giving  location  of  its  office  or  offices  in  this  State,  and  the  name 
of  its  agents  upon  whom  process  could  be  served,"  sufficiently 
designates  the  offense  charged.    Knoxville  Nursery  Co.  v.  Ck>m..6 

2.  Exceptions  not  Negatived  in  Indictment— The  averment  that  de- 

fendant "did  unlawfully  carry  on  its  business  of  selling  fmit 
trees  and  delivering  them  to  various  parties  in  Crittenden 
county,"  sufficiently  negatives  the  idea  that  defendant  was  a 
foreign  insurance  company.     Idem 6 

3.  Competency  of  Evidence — ^Admissions. — ^A  certificate  filed  by  de- 

fendant, in  the  office  of  the  Secretary  of  State,  which  was  a 
declaration  by  defendant  of  its  existence  as  a  foreign  corpora- 
tion, though  not  the  strongest  possible  eyidence  of  that  fact» 
was  not  for  that  reason  secondary  evidence,  as  it  did  not  pre- 
suppose greater  evidence,  but  was  competent  as  primary  evi- 
dence of  an  admission  by  defendant     Idem 6 

4  Defendant  can  not  escape  punishment  by  showing  that  it  filed  the 
required  statement  before  delivering  tho  goods  it  had  sold; 
the  execution  of  the  contracts  of  sale,  being  the  carrying  on  of 
business.    Idem 6 
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6.  Failure  9f  Bill  of  i  Exceptions  to  Show  Misconduct  of  Counsel. — 
There  can  be  no  reversal  for  the  misconduct  in  argument,  where 
the  language  complained  of  does  not  appear  in  the  bin  of  ex- 
ceptions, but  is  stated  merely  in  the  grounds  for  new  trial. 
Idem 6- 

6.  Change  of  Venue. — The  court  did   not  abuse   its  discretion   in 

granting  the  Commonwealth  a  change  of  venue  on  the  ground 
that  it  could  not  obtain  a  fair  trial  in  the  county  by  reason 
of  the  universal  relationship  of  accused  to  leading  families  of 
the  county.    Smith  v.  Commonwealth 53 

7.  Same. — Where  the  court  sustained  the  motion  of  the  Common- 

wealth for  a  change  of  venue  of  a  prosecution  for  murder,  the^ 
fact  that  the  deceased  was  reared  in  the  county  to  which  the 
ease  was  transferred,  and  was  related  by  blood  and  marriage  to 
a  large  number  of  its  citizens,  constituted  a  valid  objection  to 
that  county,  though  the  court  had  already  sustained  a  like- 
objection  to  another  county;  and  whether  or  not  the  court  abused 
its  discretion  in  overruling  the  objection  on  the  ground  that 
It  came  too  late,  yet  as  the  case  must  be  reversed  on  the  other 
grounds,  the  court  sh6uld  on  its  return  transfer  It  to  some 
county  to  which  no  such  objection  exists.    Idem 53 

8.  Same. — Constitution,   section   11,   providing  that  the   defendant 

ii^  all  criminal  prosecutions  "shall  have  a  speedy  public  trial 
by  an  impartial  jury  of  the  vicinage,  but  the  General  Assembly 
may  provide  by  a  general  law  for  a  change  of  venue  in  such 
prosecutions  for  both  the  defendant  and  the  Commonwealth," 
authorizes  Kentucky  Statutes,  section  1109,  giving  the  Com- 
monwealth and  the  accused  equal  rights  as  to  a  change  of 
venue.     Idem 54 

9.  Motion  for  Judge  to  Vacate  Bench. — The  circuit  judge  did  not 

err  in  refusing  to  vacate  the  bench,  where  the  ground  urged 
was  personal  hostility  to  accused  and  the  facts  stated  were 
not  such  as  necessarily  or  probably  indicated  such  hostility. 
Idem , ' 55 

10.  Failure  of  Judge  to  Keep  Key  to  Jury  Wheel. — The  provision  of 
the  statute,  section  2245,  that  the  key  to  the  wheel,  or  drum, 
from  which  the  names  of  the  jurors  are  to  be  drawn  shall  be 
kept  by  the  judge  of  the  court,  is  mandatory;  and  It  constitutea 
a  valid  objection  to  a  jury,  that  the  key  to  the  wheel  or  drum, 
from  which  the  names  were  drawn,  had  been  kept  by  the  clerk 
though  in  a  sealed  envelope.    Idem 54 

11.  Instructions. — ^Under  an  indictment  for  murder  it  was  preju- 
dicial error  to  instruct  the  jury  that  "if  upon  the  whole  case  ' 
you  have  a  reasonable  doubt  of  the  defendant  having  been. 
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proven  guilty,  or  if  you  find  liim  guilty,  but  have  a  reasonable 
doubt  from  the  evidence  as  to  whether  he  has  been  proven  guilty 
of  murder  or  manslaughter,  then  you  Mill  find  him  guilty  of 
manslaughter;'*  as  the  jury  were  thereby  directed  to  find  the 
accused  guilty  of  manslaughter  though  they  might  have  a 
reasonable  doubt  as  to  his  guilt  of  any  offense.     Idem 64 

1a,  Combination  to  Fix  Price  of  Merchandise. — Constitution,  section 
198,  providing  that  "it  shall  be  the  duty  of  the  General  Assembly, 
from  time  to  time,  as  necessity  may  require,  to  enact  such 
laws  as  may  be  necessary  to  prevent  a;l  trusts,  pools,  combi- 
nations or  other  organizations  from  combining  to  depreciate 
below  its  real  value,  any  article,  or  to  enhance  the  cost  of  any 
article  above  its  real  value,''  did  not  repeal  the  provisions  of 
the  act  of^ay  20,  1890,  now  embodied  in  Kentucky  Statutes, 
sections  3915,  3917,  providing  that  "any  corporation  or  individ- 
ual who  shall  become  a  member  of,  or  a  party  to.  or  !n  any  way 
interested  in,  any  pool,  trust,  combination  or  agreement  for 
the  purpose  of  regulating  the  price  or  limiting  the  production  of 
any  article  of  property,  shall  be  deemed  guilty  of  th^  crime  of 
conspiracy,  and  punished  therefor";  as  the  requirement  of 
the  Constitution  is  not  a  grant  of  power,  and  does  not  implied- 
ly prohibit  the  Legislature  from  going  beyond  the  duty  enjoined. 
Com.  V.  Grinstead  &  TInsley  59 

13.  Repeal  by  the  Constitution. — As  the  statute  is  not  inconsistent 
with  the  Constitution,  it  was  not  repealed  after  the  lapse  of 
six  years  from  the  adoption  of  the  Constitution,  by  section  1  of 
the  schedule  of  that  instrument,  which  provides  that  all  laws 
which  are  inconsistent  with  such  provisions  as  require  legis- 
lation to  enforce  them  shall  remain  in  force  until  such  legis- 
lation is  had,  but  not  longer  than  six  years  after  the  adoption  of 
this   Constitution.    Idem 69 

14.  Repeal  by  Omission  from  General  Revision  of  Law. — As  the 
general  act  revising  the  criminal  law,  adopted  April  10,  1893, 
did  not  legislate  upon  the  subject  of  "pools,  trusts  and  con- 
spiracies," the  omission  therefrom  of  the  act  of  May  20,  1890, 
relating  to  that  subject,  did  not  operate  to  repeal  that  act 
Idem    59 

15.  Not  Void  for  Uncertainty. — ^Kentucky  Statutes,  section  3915, 
prohibiting  "any"  combination  to  regulate  or  fix  prices,  and 
"any"  combination  to  limit  production,  is  not  void  for  uncer- 
tainty.    Idem 59 

16.  Rejection  of  Words  Carelessly  Inserted. — ^Kentucky  Statutes,  sec- 

tion 3917,  which  provides  for  the  punishment  by  fine  of  "any 
corporation,  company,   firm,  partnership   or  persons,  or  asso- 
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ciation  of  persons/*  found  guilty  of  violating  that  Statute,  and 
for  the  punishment  by  fine  or  imprisonment,  or  by  both,  of  any 
president,  manager,  director  or  other  ofiElcer  or  agent  or  re- 
ceiver or  member  thereof,  or  any  individual  .  .  .  found  guil- 
ty of  such  violation,  was  manifestly  intended  to  provide  for  the 
punishment  of  artificial  persons  or  combinations,  by  a  fine,  and 
for  the  punishment  of  natural  persons  by  fine  or  imprisonment 
or  by  both  fine  and  imprisonment;  and  to  effectuate  that  inten- 
tion the  word  "person"  as  used  in  the  first  part  of  the  section 
will  be  rejected  as  a  mere  inaccuracy,  while  the  words  "any  cor- 
poration" and  the  words  following  them,  where  first  repeated 
in  the  second  part  of  the  section,  will  be  treated  as  governed 
by  the  word,  "of,"  just  as  they  are  where  they  first  occur. 
Idem '. 60^ 

17.  Sufficiency  of  Indictment. — As  the  words  of  the  statute  are 
descriptive  of  the  ofTense,  which  is  purely  a  statutory  one,  an 
indictment  which  follows  the  language  of  the  statute  is  suffi- 
cient, it  being  necessary  to  allege  the  means  adopted  to  effect 
the  object  of  the  combination,  the  offense  being  complete  if 
defendant  enters  into  an  agreement  with  cmother  for  the  pur- 
pose of  fixing  the  price  of  any  merchandise.    Idem 60 

IE.  Description  of  Premises. — An  Indictment  against  a  city  for 
suffering  a  nuisance  upon  a  vacant  lot,  which  describes  the 
lot  as  being  at  tfie  foot  of  Twelfth  street  and  near  the  Licking 
river,  is  sufficiently  specific  as  to  the  place  of  the  nuisance; 
City  of  Newport  v.  Com 151 

19.  Failure,  of  Judge  to  Accompany  Jury  to  View  Premises. — The 
failure  of  the  Judge  to  accompany  the  jury  when  they  went  under 
his  order  to  view  the  place  where  the  nuisance  was  alleged 
to  exist,  was  not  prejudicial  to  the  substantial  rights  of  the 
accused,  as  the  lot  was  easily  found,  and  the  neighborhood 
which  was  alleged  to  be  affected  by  the  nuisance  could  with- 
out trouble  be  ascertained.     Idem 151 

20.  City  Ordinance  as  Evidence. — A  city  ordinance  providing  a  pun- 

ishment for  maintaining  a  nuisance  was  not  admissible  in  evi- 
dence for  the  city  in  a  prosecution  against  it,  for  suffering  a 
nuisance.     Idem 151 

21.  Failure  to  give  Signal  inside  a  City  for  Crossing  Outside. — Under 

section  786  Kentucky  Statutes,  regulating  the  giving  of  signals 
at  public  crossings  outside  of  city  limits,  the  required  signal 
must  be  given  within  fifty  rods  of  every  crossing  outside  the 
city  or  town,  whether  the  engine,  when  it  arrives  within  fifty 
rods  of  the  crossing,  is  inside  or  outside  of  the  limits  of  the 
town  or  city.    Illinois  Central  R.  R.  Co.  v.  Com 348. 
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22.  Corroboration  of  Accomplice. — F.  testified  that  he  and  accused, 
who  was  indicted  as  an  accessory  before  the  fact  in  the  com- 
mission  of  the  offense  of  uttering  a  forged  check  for  lOpOOQ, 
while   together  at  the   L.   race  course,   devised   a   scheme  by 
which  F.  was  to  forge  and  utter  the  check  and  to  notify  accnsed 
by  telegram  in  case  he  was  successful  in  obtaining  rbe  money; 
that  accused  wsb  to  arrange  to  prove  an  alibi   for   F,  if  he 
shchild  be  arrested;  that  F.  got  the  money  and  sent  the  tele- 
gram and  met  accused  who  rented  a  room  and  there  took  the 
money  out  of  the  satchel  in  which  F.  had  conveyed  it,  leaving  the 
satchel  in  the  room  and  went  to  a  hotel  where  accused  gave  F. 
a  small  part  of  the  money  and  kept  the  rest    It  was  shown  bj 
other  evidence  that  accused  and  F.  were  together  at  the  raoe 
track  on  the  day  named  and  that  the  telegram  was  sent  to 
accused  by  F.  under  the  name  of  J.  A.  Gray;  that  they  went 
together  to  the  boarding  house  named;   that  the  satchel  was 
found  in  the  room;  that  when  arrested  accused  said  he  had  no 
money,   specially   denied   having   any   at  the   hotel,   though  a 
package  was  found  in  charge  of  the  hotel  clerk  placed  there 
by  accused  containing  about  |2,200,  which  accused  afterwards 
said  he  won  at  the  races,  but  could  not  state  how,  or  when,  etc: 
Held,   That  there  was   sufficient  corroboration   of   the  accom- 
plice to  authorize  the  submission  of  the  case  to  the  jury.    Com- 
monwealth V.  Parker   673 

188.  Venue  of  Prosecution. — ^Under  Criminal  Code,  section  21,  pro- 
viding that  *'if  an  offense  be  committed  partly  in  one  and 
partly  in  another  county,  or  if  acts  and  their  effeots  constituting 
an  offense  occur  in  different  counties,  the  Jurisdiction  Is  in 
either  county,"  accused  was  properly  indicted  in  J.  county  as 
accessory  before  the  fact  to  the  offense  of  uttering  a  forged 
check,  where  the  check  was  forged  and  uttered  in  that  county, 
though  the  accessorial  acts  of  accused  in  devising  the  scheme, 
furnishing  the  money  for  the  trip  and  arranging  for  the  divis- 
ion of  the  money  to  be  obtained,  were  committed  !n  another 
county.     Idem 674 

DAMAGES.  (See  Attachment,  2;  Common  Carrier,  12.)— 
1.  Recovery  of  Attorney's  Fees  as  Damages. — Plaintiffs  brought  suit 
against  the  defendants,  Tyler  &  Apperson.  to  enjoin  them  from 
bringing  suit  against  them  on  certain  claims,  which  they  alleged 
the  defendants  had  agreed  with  them  to  submit  to  a  third  party 
as  sole  arbitrator.  The  injunction  was  not  vncilla^'y,  but  was 
the  relief  sought,  and  In  such  case  in  an  action  on  the  injunc- 
tion bond,  no  recovery  can  be  had  for  attorney's  fees,  nor  for  ex- 
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traordinary  expenses  in  defending  the  action.  Tyler  &  Apper- 
Bon  v.  Hamilton,  ftc 120 

2.  Single  Recovery  for  Past  and  Future  Damages. — A  mill  owner 

may  recover  damages  for  the  injury  to  bis  business  by  the  di- 
version of  the  water  of  a  stream  during  his  ownership  up  to  the 
filing  of  his  petition,  though  the  diversion  began  prior  to  his 
purchase,  but  he  may  not  recover  for  future  or  permanent  in- 
Jury,  as  that,  depending  on  the  seasons  and  rainfall,  can  not  be 
estimated  with  any  certainty.  Bank  of  Hopklnsville  v.  West- 
em  Kentucky  Asylum 357 

3.  Vendor  and  Vendee. — A  vendor  who  has  repurchased  from  the  ven- 

dee, the  land  sold,  paying  therefor  more  than  he  received,  can  not 
recover  damages  for  an  injury  to  the  land  while  the  vendee  held 
the  title,  as  if  there  had  been  merely  a  rescission  of  the  origi- 
nal coi^tract    Idem 367 

DEEDS— 

1.  Construction  of — ^Ldfe  Estate. — A  deed  of  gift  naming  the  daugh- 

ters of  the  grantor,  as  parties  of  the  second  part,  and  granting 
to  them  the  land  described,  Jidbendum,  to  have  and  to  hold  the 
property  hereby  conveyed  to  the  only  proper  use  and  benefit  of 
the  said  parties  of  the  second  part  during  their  natural  lives, 
and  remainder  in  fee  to  their  legal  issue,"  passes  to  the  grantor's 
daughters  only  a  life  estate,  with  remainder  to  their  children. 
Jeffries  and  others  v.  Butler 531 

2.  Accrual  of  Cause  of  Action  to  Remaindermen — Limitation  of  Ac- 

tion.— ^Where  a  life  tenant  conveys  the  fee,  no  right  of  action  ac- 
crues to  the  remaindermen  for  a  recovery  of  the  land  from  the 
grantee  until  the  death  of  the  life  tenant,  and  neither  the  fifteen 
nor  the  thirty  years'  statute  of  limitation  begins  to  run  until 
that   time.    Idem 531 

3.  Champerty. — A  deed  conveying  land  in  the  adverse  possession  of 
,  another  is  not  void,  but  voidable  merely  at  the  instance  of 

the  parties  in  adverse  possession;  and  therefore,  if  the  grantee 
buys  in  the  adverse  titles,  a  purchaser  from  him  can  not  com- 
plain  of   his   title.    Fort    Jefferson    Improvement   Co.    v.    Du- 

poyster    792 

4*  Vested  Remainder. — ^A  deed  to  B  which  recites  that  "It  is  ex- 
pressly agreed  and  understood  that  the  said  party  is  to  deed  or 
will  said  lands  to  the  bodily  heirs  of  J.  C.  Dupoyster;  in  other 
words  the  title  and  possession  of  said  lands  is  only  invested  in 
said  second  party,  during  his  natural  lifetime,  then  to  said  heirs 
of  J.  C.  Dupoyster;  and  second  party  has  the  discretion  of  allot- 
ting said  lands  between  said  heirs  as  he  may  see  proper,"  vests 
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in  B  only  a  life  estate,  remainder  to  the  children  of  J.  C.  Dn- 
poyster,  which  vests  in  the  first-born  child,  and  opens  up  to  let 
in  the  after-born  children.    Idem 792 

6.  The  discretion  to  B  of  allotting  the  lands  as  he  may  see  proper, 
contemplates  an  equal  division,  and  gives  B  merely  the  dis- 
cretion to  designate  the  location  of  each  child's  share.   Idem. 792 

DBPICIBNCY— 

See  Limitation,  1,  2,  3,  4. 
DEMAND— 

See  Taxation,  12,  13. 

DESCENT  AND  DISTRIBUTION— 

1.  Slaves — Customary  Marriages. — The  parties  to  a  customary  slave 

marriage  acquired  no  marital  property  rights  by  virtue  of  the 
act  of  February  14,  1866,  where  they  did  not  thereafter  make 
declaration  of  their  intention  to  continue  the  relation  as  pno* 
vided  for  by  that  act    Botts,  &c.  v.  Botts,  &c 414 

2.  Same. — ^The  children  of  such  a  marriage  bom  before  the  passage 

of  that  act,  were  legitimate,  notwithstanding  the  failure  of  the 
parents  ito  comply  with  the  provisions  of  the  act.    Idem 414 

3.  Same — Burden  of  Proof. — ^Where  children  claim  as  heirs,  a  share 

of  their  grandfather's  estate,  through  their  mother,  who  was  the 
issue  of  a  customary  slave  marriage,  the  burden  is  on  them  to 
show  that  the  mother  was  bom  before  the  passage  of  the  act 
of  February  14,  1866,  the  provisions  of  that  act  never  having 
been  complied  with  by  her  father  and  mother.    Idem 414 

4.  Same — Presumption  in  Favor  of  Widow. — ^Where  a  man  and  wo- 

man were  publicly  married  by  the  pastor  in  charge,  and  there- 
after lived  as  husband  and  wife,  and  were  so  recognized  by  the 
community  in  which  they  lived  for  nearly  thirty  years,  the 
presumption  that  they  were  legally  married,  is  conclusive  in 
favor  of  the  woman's  rights  as  widow.    Idem 414 

5.  Favor  to  Infants. — ^Where  appellees  failed  to  establish  a  material 

fact  on  which  their  right  to  inherit  depended,  the  court  will, 
as  they  are  infants,  depart  from  the  ordinary  practice,  and  allow 
them  on  the  return  of  the  case,  to  take  testimony  to  establish 
their  right  as  heirs.    Idem 414 

DIVORCE  AND  ALIMONY— 

1.  Personal  Judgment. — ^Where  a  judgment  for  alimony,  does  not 
provide  for  a  lien  on  the  estate  of  the  divorced  husband,  only 
a  personal  liability  is  created.  Campbell  and  others  v.  Tros- 
per    602 
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DIVORCE  AND  ALIMONY— Continued. 

2.  Fraudulent  Conveyance. — Kentucky  Statutes,  section  2126,  pro- 
viding that  sates  and  conveyances  made  to  a  purchaser  without 
notice,  in  fraud  or  hindrance,  of  the  right  of  the  wife  or  child 
to  maintenance,  shall  be  void  as  against  them,  does  not  apply 
to  a  conveyance  made*by  a  divorced  husband  to  defeat  the  wife's 
claim  for  alimony;  but  as  she  ^s  a  creditor,  she  may,  like  any 
other  creditor,  maintain  an  action  under,  Idem,  sectl(fti  1907a,  to 
subject  the  land  fraudulently  conveyed,  without  first  obtaining 
Judgment-  and  return  of  "no  property."    Idem. . . . , 602 

^  Chancellor's  Judgment — While  the  finding  of  the  Chancellor  will 
not,  on  appeal,  be  given  the  effect  of  the  verdict  of  a  jury,  yet, 
where  the  evidence  is  conflicting,  some  weight  will  be  given  to 
his  finding,  and  it  will  not  be  disturbed,  if  on  the  whole  case 
the  mind  i-s  left  in  doubt  as  to  the  .truth.    Idem 602 

4.  Notice  of  Fraudulent  Intent. — Where  a  divorced  husband,  for  the 
purpose  of  defeating  the  wife's  judgment  for  alimony,  fraudu- 
lently conveyed  his  property  to  persons,  who,  being  on  terms 
of  intimacy  with  him,  knew  of  the  separation  and  of  the  wife's 
judgment,  and  who  permitted  the  graator,  and  his  paramour,  to 
continue  to  occupy  the  property  as  had  been  done  prior  to  the 
conveyance,  when  they  must  have  known  that  the  effect  of  the 
conveyance  would  be  to  defeat  the  wife's  claim,  the  Chancellor's 
finding  that  they  had  notice  of  the  grantor's  fraudulent  intent 
will  not  be  disturbed.    Idem 602 

6,  Pleading. — The  grantees,  in  a  fraudulent  conveyance,  which  is  set 
aside  in  an  action  by  a  creditor  of  the  grantor,  can  not  be  sub- 
stituted to  the  rights  of  mortgagees,  whose  liens  they  discharged, 
in  the  absence  of  a  pleading  alleging  the  facts  entitling  them  to 
such    relief.     Idem „ 602 

6.  Same. — ^Under  plaintiff's  prayer  for  all  proper  relief,  her  petition 
setting  out  all  the  facts,  the  Chancellor  properly  adjudged  to 
her  such  relief  as  she  was  entitled  to,  though  part  of  it  was  not 
specially  prayed  for  in  .the  petition.    Idem .602 

DISCRIMINATION— 

See  Common  Carrier,  11,  12,  13,  15. 

DOUBLE  LIABILITY— 

See  Corporations,  1,  2. 

BASEMENTS,     (^ee  Contracts,  3.)— 

1.  Right  to  Use  Alley.— Where  one  conveys  a  part  of  his  estate,  he 
impliedly  grants  all  those  visible  easements  upon  the  part  re- 
.tained,  which  are,  at  the  time,  used  by  him  for  the  benefit  of 
the  part  conveyed,  and  which  are  reasonably  necessary  for  the 
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use  of  that  part;  and,  therefore,  where  each  of  three  buildings 
owned  by  the  same  person,  had  a  door  and  windows  opening 
upon  a  common  alley,  plaintiff,  who  purchased  one  of  the  build- 
ings, was  entitled  to  an  Injunction  restraining  the  defendants 
who  subsequently  purchased  the  other  two  buildings,  from  ex- 
tending one  of  the  buildings  over  the  alley,  so  as  to  interfere 
with  plaintiff's  use  of  the  alley  and  to  deprive  him  of  light  and 
air.    Irvine  v.  McCreary 495 

:blections— 

1.  Power  of  Governor  to  Adjourn  Legislature. — The  Governor  has 

no  power  over  the  time  of  adjournment  of  the  two  houses  of  the 
Legislature  except  in  case  of  disagreement  between  them. 
There  being  no  disagreement* between  the  two  houses^  the  at- 
tempt of  appellant,  Taylor,  to  adjourn  the*  Legislature  from 
January  31  to  February  6,  was  void,  and  did  not  interfere  with 
the  right  of  that  body  to  proceed  with  its  sessions  at  Frank- 
fort   Taylor,  &c.  v.  Beckham,  &c 279 

2.  (Contested  Election — Death   of  Contestant  for  Governor  on  the 

Continuation  of  the  Contest  by  Lieutenant  Governor. — ^The 
death  of  Goebel  did  not  afTect  the  right  of  appellee,  Beckham. 
If  Goebel  was  elected  Governor,  and  Beckham  Lieutenant  Gov- 
ernor in  November,  Beckham,  upon  Goebel's  death,  February 
3,  became  entitled  to  the  office  of  Governor,  and  had  the  right 
to  continue  the  contest  to  secure  what  the  Constitution  guar- 
anteed to  him.     Idem 279 

3.  Jurisdiction  to  Impeach  Legislative  Journals. — ^This  court  is  with- 

out Jurisdiction  to  go  behind  the  record  made  by  the  Legislature, 
as  shown  by  its  journals.  Such  a  record  is  entitled  to  every 
presumption  in  its  favor,  the  same  that  the  records  of  this  court 
would  be  entitled  to  receive  at  the  hands  of  the  Legislature  in 
a  matter  before  it.  This  court  can  not  invade  a  coordinate  and 
independent  department  of  the  government.    Idem ...279 

4.  Evidence  Heard  in  the  Contest. — The  journals  of  the  Legislature, 

being  silent  as  to  what  evidence  was  heard,  it  must  be  pre- 
sumed that  it  did  lits  duty  and  had  such  evidence  as  was  satis- 
factory  to   it.    Idem 279 

5.  Notice  of  Contest. — ^Thls  court  has  no  power  to  inquire  into  the 

sufficiency  of  the  notice  of  contest,  or  the  fact  as  to  whether  the 
contest  board  was  or  was  not  fairly  drawn.  Such  board  was  only 
a  preliminary  agency  to  take  evidence  and  report  it,  and  the 

General  Assembly,  itself,  determined  the  contest    Idem 279 

>6.  Election  Void. — It  is  urged  that  under  the  specification  of  the  no- 
tice of  contest,  if  all  were  true,  the  election  was  void,  and  the 
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ELECTIONS— Continued. 

Legislature  should  have  so  determined.  We  have  no  means  of 
luiowing  that  the  General  Assembly  reached  such  a  conclusion. 
The  presumption  Is  in  favor  of  its  judgment,  and  wLen  it  found 
as  a  fact,  that  the  contestants  received  the  highest  number  of 
*  legal  votes  cast  at  the  election,  we  are  not  at  liberty  to  go  behind 
its  finding. 

7.  Violation  of  Federal  Constitution. — The  office  of  Governor  is  cre- 

ated by  the^  Constitution  of  this  State,  and  the  instrument  cre- 
ating it,  might  properly  provide  how  the  result  of  the  election 
should  be  determined;  and  the  State  had  the  right  to  provide 
such  agencies  and  such  mode  of  procedure  as  it  saw  fit.  The 
provisions  of  the  State  Constitution  do  not  abridge  the  privi- 
leges or  immunities  of  citizens  of  the  United  States,  and  are  not 
in  conflict  with  the  Federal  Constitution.  Such  an  oflice  is  not 
property;  and  in  determining  the  result  of  an  election  no  one  is 
deprived  of  life,  liberty,  or  property.    Idem 279 

8.  Question   of  Right  or  Wrong — Judicial  Tyranny. — ^Whether  the 

Legislature  was  right  or  wrong  in  its  decision  is  not  our  prov- 
ince to  determine.  If  the  action  of  the  Legislature  can  be  in- 
vaded by  the  courts,  then  it  is  no  longer  an  equal  and  independ- 
ent branch  of  the  government  Judicial  tyranny  is  no  less  tyr- 
anny, because  couched  in  the  forms  of  law.    Idem 280 

ENTIRETY  ESTATE  BY— 

See  Husband  and  Wife,  1,  2,  3. 

ESTOPPEL— 

See  Bills  and  Notes,  1,  2;  Attachments,  1;  Party  Walls,  1,  2,  3; 
Insurance,  7;  Building  and  Loan,  1. 

EVIDENCE.     (See  Sureties,  10;  Cr.  Law,  3,  20;  Negligence,  3,  4,  26; 
Common  Carrier,  8. 

1.  Punitive  Damages — Financial  Ability  of  Defendant. — It  was  er- 

ror to  admit  evidence  as  to  the  pecuniary  condition  of  the  de- 
fendant, though  the  case  is  one  in  which  punitive  damages  may 
be  recovered.  To  the  extent  the  former  decisions  of  this  court 
conflict  with  this  opinion  they  are  overruled.  See  Superior 
Court  opinion  in  Crosby  v.  Bradley,  11  Law  Rep.,  954;  Gore  v. 
Chadwick,  6  Dana,  478;  Railroad  Co.  v.  Mahony'a  Admr.,  7 
Bush.,  238;   Givens  v.  Berkley 236  . 

2.  Financial  Condition  of  Father  of  Plaintiff,  &c. — It  was  not  compe- 

tent to  prove  the  financial  condition  of  the  father  of  the  injured 
boy,  nor  that  he  was  dismissed  from  school,  or  that  defendant 
had  procured  an  indictment  against  Misn  Brashear,  or  of  any 
conveyance  made  by  defendant  to  his  wife.    Idem 236 
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EVIDENCE— Continued. 

3.  Probable  Damage. — Unless  the  physician  who  examined  the  plaint- 

iff's head,  was  able  to  state  that  the  skull  had  been  fractured, 
no  testimony  should  have  been  allowed  as  to  the  probable  dana- 
age  which  would  result  from  such  an  injury.    Idem 236 

4.  Statements  Made  Out  of  Court. — Testimony  as  to  statements  of  a 

witness  out  of  court,  which  were  inconsistent  with  his  testimony, 
was  admissible  to  impeach  his  testimony,  but  for  no  other  pur- 
pose.   Hudspeth's  Admr.  v.  Tyler  and  others S20 

BXCEPTIONS,  BILLS  OF— 
See  Criminal  Law,  6. 

BXCBSSiyp  LEVY— 

See  Municipal  Corporations,  1,  2,  17. 

^  EXECUTION  SALES— 

See  Judgments,  (S,  7. 

EXPATRIATION— 
See  Aliens,  1. 

FEDERAL  CONSTITUTION— 
See  Elections,  7. 

FEDERAL  COURTS— 
See  Negligence,  6. 

FBE&— 

See  County  Courts,  2. 

FINANCIAL  CONDITION  OF  PARTIES— 
See  Evidence,  1,  2. 

FORFEITURE— 

See  Insurance,  6. 

FRANCHISES— 

See  Taxation,  11,  14, 15, 16, 17, 18;  Municipal  Corporations,  18. 

FUGITIVE  FROM  JUSTICE— 

See  Insurance,  6. 
FRAUDULENT  CONVEYANCE.     (See  Divorce,  &c.,  2,  3,  4,  5.  6.)— 
1.  Pleading  Return  of  No  Property. — ^An  averment  that  the  convey- 
ances sought  to  be  set  aside,  ''were  without  consideration  and 
made  for  the  purpose  of  covering  up  and  concealing  the  owner- 
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FRAUDULENT  CONVEYANCES—Continued. 

ship  of  the  property,  accompanied  by  the  averment  that  the 
grantor  ''has,  fiince  these  pretended  conveyances,  clamed  to  be 
the  owner  of  .the  property  and  used  and  controlled  it/'  amounts, 
*in  effect,  to  the  charge  that  the  conveyances  were  made  with 
fraudulent  intent    O'Kane  v.  Vinnedge,  &c 34 

2.  Application  of  Statute  to  Pending  Action. — ^The  act  of  March  16, 

1896,  now  Kentucky  Statutes,  section  1907a,  providing  that  an 
action  to  set  aside  a  conveyance  as  fraudulent  may  be  main- 
tained without  a  return  of  "No  property,"  being  remedial  in  its< 
nature,  governed  the  proceedings  in  actions  then  pending  from 
the  time  it  went  into  effect,  and  gave  ther  courts  jurisdiction  to 
set  aside  fraudulent  conveyances  in  su(;h  actions  without  re- 
turn of  no  property.    Idem 34 

3.  Constructive  Fraud. — A  voluntary  conveyance  is  dknclusively  pre- 

sumed to  be  fraudulent  as  tO' prior  creditors  of  the  grantor,  but, 
to  authorize  a  subsequent  creditor  to  asail  the  conveyance,  he 
must  show  additional  circumstances  Justifying  the  presumption 
of  an  intent  on  the  part  of  the  grantor  to  defraud  his  creditors. 
Idem    34 

4.  Creditor  not  Precluded  by  Knowledge  of  Fraud  when  his  Debt 

was  Created. — The  fact  that  a  creditor  had  knowledge  when  his 
debt  was  created  of  the  existence  of  a  conveyance  executed  by 
the  debtor,  with  intent  to  defraud  creditors,  does  not  preclude 
him  from  assailing  the  conveyance.    Idem 34 

5.  Conveyance  Fraudulent. — ^Where  a  debtor  conveyed  property  to 

his  sister,  who  then  conveyed  to  his  wife,  the  transaction  was 
fraudulent,  as  to  his  creditors;  the  evidence  of  his  alleged  in- 
debtedness to  his  sister  being  unsatisfactory,  and  it  being  mani- 
fest that  she  did  not  receive  any  part  of  the  recited  considera- 
tion from  his  wife,  and  that  she  did  not  even  understand  the 
character  or  purpose  of  the  conveyance.    Idem 34 

6.  Not  Error  to  Sell  Two  Lots  Together. — It  was  not  error  to  direct 

the  commissioner  to  sell  together,  two  lots  described  by  separa;  3 
surveys,  it  appearing  that  they  were  enclosed  in  one  boundary, 
and  that  it  was  to  the  interst  of  all  parties,  that  they  should  be 
sold  together.    Idem 35 

GARNISHMENTS— 

See  Jurisdiction,  1. 

GRAZING  CATTLE— 
See  Liens,  1,  2. 
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HOMESTEAD— 

1.  Devise  Subject  to  Payment  of  Debta — Rights  of  Widow  and  In- 

fant Children. — Where  the  widow  fails  to  renounce  the  provis- 
ions of  the  husband's  will,  devising  to  her  his  entire  estate,  sub- 
ject to  the  pajnnent  of  his  debts,  she  can  not  claim  the  home- 
stead as  against  his  creditors;  but  as  the  rights  of  the  infant 
children  can  not  thus  be  defeated,  they  are  entitled  to  occupy 
the  entire  homestead  jointly  with  the  widow  until  they  become 
of  age.    Schnabel,  &c.  v.  Schnabers  Exrs....^ 536 

2.  Same. — The  homestead  having  been  sold,  the  infant  children  are 

entitled  to  the  interest  on  $1,000;  but  th^  Chancellor  may  in  his 
discretion,  allow  them  the  present  cash  value  of  their  interest, 
or  direct  a  reinvestment  of  the  fund  in  a  homestead  for  their 
use  for  the  statutory  period.    Idem 636 

HUSBAND  AND  WIFE.     (See  Divorce,  1,  2,  3,  4,  5,  6;   Revivor  of 
Actions,  4;  Fraudulent  Conveyance,  5;  Criminal  Law,  5.) — 

1.  Estate  by   Entireties. — A   conveyance  to  husband  and  wife   for 

their  natural  lives,  with  remainder  in  f'je  to  their  children,  if 
any  be  left  at  (their  death,  provides  for  a  right  by  survivorship, 
80  as  to  make  the  husband  and  wife  tenants  by  entireties,  with- 
in the  exception  to  Kentucky  Statutes,  section  2143,  which  pro- 
vides that,  "if  real  estate  be  conveyed  or  devised  to  husband  and 
wife,  unless  a  right  by  survivorship  be  expressly  provided  for, 
there  shall  be  no  mutual  right  to  the  entirety  by  survivorship 
between  them,  but  they  shall  take  as  tenants  in  common;"  and, 
therefore,  the  wife,  having  survived  the  husbaud,  may  maintain 
an  action  for  the  entire  injury  to  the  use  of  the  property,  from 
the  improper  grading  of  a  street,  whether  it  occurred  during  the 
lifetime  of  the  husband  or  after  his  death — ^the  right  to  enjoy  the 
whole  estate  being  an  entirety,  belonging  to  each  of  them.  City 
of  Louisville  v.    Coleburne 420 

2.  Limitation — Single  Recovery. — An  action  by  a  life  tenant  tc   re^ 

cover  damages  for  injury  to  the  use  or  rental  of  the  property 
from  the  Improper  grading  of  a  street,  is  not  barred  by  limita- 
tion, though  more  than  five  years  have  elapsed  since  the  street 
was  completed,  as  the  injury  is  not  of  that  character  where  a 
single  recovery  may  be  had  for  the  whole  injury,  tho  recovery 
sought  being  merely  for  the  injury  to  the  use  of  tlio  property, 
and  not  for  the  Injury  to  the  fee;  and  the  injury  besides  Is  not 
necessarily  of  a  permanent  character,  as  it  may  be  remedied  by 
a  regrade  of  the  street,  or  by  ^e  extension  of  the  sewerage  sys- 
tem of  the  city  along  the  street    Idem t 421 

3   Damages  Recoverable. — As  the  recovery  sought  was  only  for  the 
injury  to  the  use  and  occupation  of  the  property,  the  court  prop- 
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erly  instructed  the  Jury  to  find  for  such  plaintiff  such  damages 
as  fairly  represented  the  amount  in  which  the  use  and  occupa- 
tion of  the  house  had  been  damaged  in  value  by  the  gutter  com' 
plained  of  during  the  time  mentioned  in  the  Instruction. 
Idem    , 421 

4.  Alienating  Husband's  Afleotion.-i-tJnder  Kentucky  Statutes,  sec- 
tion 2128,  empowering  a  married  woman  to  sue  and  be  sued 
as  a  single  woman,  the  wife  may  maintain  an  action  against 
one  who  entices  her  husband  from  her  and  alienates  his  affec- 
tions.    Deitzman    v.    Mullin 610 

INFANTS— 

See  Descent  and  Distribution,  5. 

INJUNCTIONS— 

See  Damages,  1;  Railroads,  1-3;  Osteopathy,  3;  Taxation,  8. 

INDICTMENT.  (See  Criminal  Law,  1,  2,  17,  18;  Common  Carrier, 
13,  14,  16.)— 

1.  Omission  of  the  Word  "Feloniously." — ^An   indictment   for  per- 

jury which  fails  to  charge  that  the  giving  of  the  alleged  false 
.testimony  was  with  felonious  intent,  is  not  good  on  demurrer. 
Commonwealth  v.  Swanger 579 

2.  Re-Submission  to  Grand  Jury. — ^Where  a  demurrer  to  an  indict- 

ment is  sustained,  because  of  the  failure  of  the  indictment  to 
charge  facts  essential  to  a  good  indictment,  it  is  in  tiie  discre- 
tion of  the  court  under  Criminal  Code  of  Practice,  section  170, 
whether  it  will  submit  the  case  to  another  grand  jury,  as  it  Is 
provided,  merely,  that  the  court  "may"  'do  so;  and  that  discre- 
tion was  not  abused  by  the  refusal  to  so  submit  an  Indictment 
for  perjury,  where  the  alleged  false  testimony  was  not  neces- 
sarily material  in  determining  the  defendant's  guilt  or  innocence 
of  the  charge  on  which  he  was  being  tried  when  the  testimony 

was  given.    Idem i 579 

3  The  refusal  of  the  court  to  so  submit  a  case  to  another  grand 
jury,  where  the  defendant  was  not  put  In  jeopardy,  is  not  a  bar 
to  an  investigation  by  another  grand  Jury.    Idem 579 

INSTRUCTIONS— 

See  Criminal  Law,  11;  Negligence,  20,  21,  22,  26. 

INSTRUCTIONS  PEREMPTORY.     (See  Negligence,  12;  Insnr.,  3.)— 
1.  Undisputed  Facts. — ^The  undisputed  facts  in  this  case  show  that 
the  plaintiff,  by  the  exercise  of  ordinary  diligence,  could  have 
Vol.  108-fi8 
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ascertained  the  condition  of  the  bank  more  than  five  years  be- 
fore the  institution  of  this  suit,  and  the  peremptory  instruc- 
tion to  find  for  the  bank  should  have  been  given.  Ehcchange 
Bank  of  Kentucky  v.   Trimble 230 

2.  Same. — ^Where  the  facts  are  such  that  no  other  conclusion  than 
that  of  negligence  can  be  drawn,  it  becomes  a  question  of  law, 
and  should  be  taken  from  the  jury.    Idem 230 

INSURANCE— 

L  Presumption  of  Death  from  Abence — ^Burden  of  Proof. — ^Ken- 
.  tucky  Statutes,  section  1639,  which  provides  that  "if  any  person 
who  shall  have  resided  in  this  State,  go  from  and  do  not  return 
to  this  State  for  seven  successive  years,  shall  be  presumed  to 
be  dead,  in  any  case  wherein  his  death  shall  come  in  question, 
unless  proof  be  made  that  he  was  alive  within  that  time,"  ap- 
plies where  the  person  leaving  the  State  is  absent  for  seven  suc- 
cessive years  after  he  is  last  heard  from;  the  burden  then  being 

'  thrown  on  the  other  party  to  prove  that  the  person  is  alive. 
Mutual  Benefit  Life  Ins.  Ca  v.  Martin 11 

2.  Fugitive  from  Justice. — The  fact  that  the  person  who  has  been 
thus  absent  from  the  State  without  being  heard  from  for  seven 
consecutive  years.  Is  a  fugitive  from  justice,  does  not  prevent 
the  application  of  the  statute  as  a  matter  of  law;  but  that  fact 
is  admissible  in  evidence  to  rebut  the  presumption  of  death. 
Idem 11 

8.  Submission  to  Jury. — ^Under  our  system  of  trying  cases,  if  there 
is  any  evidence  in  support  of  an  issue,  it  must  be  submitted  to 
a  Jury,  and  we  think  it  a  sounder  and  better  rule  to  leave  the 
question  of  death  in  all  these  cases  to  be  found  by  the  jury  on 
all  the  facts  in  the  case.    Idem 11 

4.  Instruction. — In  an  action  on  a  policy  of  life  insurance,  it  was  er- 
ror to  instruct  the  jury  to  find  for  the  plaintiff,  if  they  believed 
from  the  testimony  that  insured  had  left  the  State  more  than 
seven  years  before  the  action  was  brought,  and  for  seven  years 
continuously  had  not  returned  to  the  State,  or  be^  heard  from; 
but  the  court  should  have  told  the  jury,  that  the  presumption 
of  death  arising  from  these  facts,  if  they  existed,  might  be  re- 
butted by  the  proof,  and  that  they  should  consider  all  the  cii*- 
cumstances  attending  the  departure  of  assured,  and  the  reasons 
for  his  absence,  if  any,  and  that  it  was  a  question  for  them, 
on  all  the  evidence,  whether  he  was  alive  or  dead  when  the  suit 
was   filed.    Idem    12 

6.  Going  Into  Prohibited  Territory — Waiver. — ^The  court  properly 
instructed  the  jury  that  the  policy  was  not  avoided  by  the  In- 
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sured  going  to  China  and  Japan,  even  though  in  violation  of  the 
terms  of  the  policy,  the  evidence  being  stifflcient  to  show  a 
waiver.     Idem 12 

S.  Same.— The  policy  was  not  forfeited  by  the  temporary  stay  of  in- 
sured in  certain  localities  in  which  the  policy  prohibited  him 
from    residing.    Idem ' 12 

7.  Estoppel  on  Insured  if  Alive. — ^The  fact  that  the  policy  stipulated 

that  should  the  assured  survive  July  1,  1898,  a  fractional  part 
of  the  policy  «hould  be  payable  to  him,  his  executors  and  as- 
signs, does  not  preclude  the  beneficiary,  who,  in  the  absence  of 
the  assured  has  paid  the  premiums  up  to  that  time,  from  recov- 
ering the  full  amount  of  the  policy  upon  the  presumption  of  the 
death  of  the  assured  because  of  his  absence  from  the  State  for 
seven  years  without  being  heard  from,  as  the  assured,  should 
he  turn  out  to  be  alive,  would  be  estopped  to  make  any  claim 
under  the   policy.    Idem 12 

8.  The  beneficiary  lost  no  right  by  continuing  to  pay  the  premiums 

during  the  absence  of  the  assured.    Idem 12 

9.  Incontestable  Provision. — ^The  provision  of  a  policy  that  it  shall 

be  incontestable  "if  the  insured  shall  die  three  or  more  yeara 
after  date  hereof,  and  after  all  due  premiums  shall  have  been 
received  by  the  company^"  applies  where  the  company  seeks  to 
avoid  liability  by  virtue  of  a  clause  providing  that  the  policy 
shall  be  void  if  the  insured  dies  in  consequence  of  his  own 
criminal  action.    Sun  Life  Insurance  Co.  v.  Taylor 408 

10.  Loans  by  Insurance  Co. — Defense. — The  defense  that  the  note 

and  mortgage  sued  on  were  executed  on  the  misunderstanding 
that  the  money  was  not  to  be  collected  as  long  as  defendants 
paid  the  monthly  dues  on  two  policies  of  insurance  issued  by 
the  mortgagee  on  their  lives,  and  the'  interest  accruing  on  the 
loan,  is  not  good,  being  inconsistent  with  the  written  contract, 
and  there  being  no  plea  of  fraud  or  mistake.  Allen  and  others 
V.  Thompson  477 

11.  Right  of  Borrowing  Member  to  Set-Off  Value  of  Policy.— While 
the  rule  as  to  regular  insurance  companies,  is,  that  where  a  pol- 
icy has  not  matured  at  the  time  of  the  insolvency  of  the  com- 
pany, the  holder  is  a  creditor,  and,  if  indebted  to  the  company, 
may  set  ofT  against  his  indebtedness  the  value  of  his  policy  at 
the  date  of  dissolution,  that  rule  has  no  application  to  mutual 
companies,  or  where  the  debt  constitutes  a  part  of  the  guar- 
anty fund  of  the  insurer.    Idem 477 

12.  Same. — A  company  which  has  no  assets,  and  no  means  of  meet- 
ing death  losses  except  from  a  mortuary  fund  created  by  the 
contributions  of  the  members  for  that  purpose,  is  a  mutua)  corn- 
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pany,  though  the  dues  are  a  sum  certain,  payable  monthly,  and 
not  contingttit  upon  the  death  of  members;  and  as  the  mortuary 
fund,  by  the  terms  of  the  charter,  can  be  used  only  in  the  pay- 
ment of  death  losses,  or  in  resisting  claims  on  the  fund.  It  is  a 
guaranty  fund,  and  a  member  to  whom  a  loan  has  been  made 
from  that  fund  can  not,  upon  the  insolvency  of  the  company, 
set  oft  against  his  Indebtedness,  his  claim  against  the  company 
on  account  of  its  breach  of  contract  of  insurance.    Idem 477 

13.  Same. — ^As  the  Society  was  not  authorized  to  lend  out  anything 
on  mortgage  of  real  estate,  except  its  mortuary  fund,  and  it 
seems  to  have  had  no  other  means  except  the  fees  for  current  ex- 
penses, the  court  must  assume,  that  the  note  and  mortgage  on 
real  estate,  on  which  its  assignee  sues,  were  given  for  money 
which  was  loaned  from  that  fund.    Idem ^ 477 

INTERSTATE  COMMERCE— 
See  Taxation,  17. 

JUDGMENTS— 

1.  Enforcement — Collateral   Attack. — Ball,  and   others   entered    ii|to 

a  contract  with  the  defendant  company  to  furnish,  provide,  and 
cause  to  be  conveyed  to  it,  suitable  rights  of  way  for  its  line  of 
railroad,  from  Ashland  to  the  Elastem  boundary  line  of  Camp- 
bell county,  of  the  width  already  located  by  its  engineer.  This 
agreement  constitutes  no  defense  to  the  enforcement  of  a  Judg- 
ment for  damages  in  favor  of  one  of  the  obligors  for  interfer- 
ence with  the  access  to  his  property,  and  the  throwing  of  soot 
and  cinders  thereon  in  the  construction  and  operation  of  the  rail- 
road through  his  land.  The  defense,  if  available  at  all,  should 
have  been  pleaded  in  the  action  in  which  the  Judgment  was  ren- 
dered.   Maysville  &  B.  S.  R.  R.  Co.  v.  Ball  and  others 241 

2.  Service  of  Process. — The  defendant  can  not  avail  itself  of  any 

defense  to  the  enforcement  of  a  domestic  Judgment,  by  reason 
of  non-service  of  process,  unless  such  fact  appears  In  the  record, 

and  such  fact  must  be  pleaded.    Idem 242 

8.  Tax  Collectors — Lien  of  Judgment  Against  Sureties. — General 
Statutes,  chapter  92,  article  11,  section  9  (now  Kentucky  Stat- 
utes, section  4176),  providing  that  Judgments  in  the  name  of  the 
Commonwealth  against  sheriffs  and  their  sureties,  *'8hall  bind 
the  estate,  legal  and  equitable,  of  all  the  defendants  to  said 
Judgments  from  the  commencement  of  the  action  or  motion 
till  satisfied,"  does  not  give  a  lien  upon  the  property  of  the  sure- 
ty, where  only  a  personal  Judgment  is  rendered  and  no  Hen  is 
adjudged,  and  therefore  no  lien  exists  until  execution  is  deliv- 
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ered  to  Che  proper  officer  to  execute,  as  in  other  cases,  and  a 
purchaser  from  the. surety,  prior  to  that  .time,  takes  a  perfect 
title.    Johnson  v.  Catron,  &c .568 

4.  Enforcement  of  Lien — Sale  of  Property  to  Satisfy  All  Liiens. — 

Under  Civil  Code,  section  692,  where  the  plaintiff,  in  ah  action 
to  enforce  a  lien  on  property,  states  the  existence  of  a  lien  held 
hy  another,  and  makes  him  a  defendant,  asking  a  sale  of  the 
property  to  satisfy  both  liens,  and  such  defendant  files  a  cross 
petition  asserting  his  lien,  no  process  thereon  is  necessary  to 
authorize  a  sale  of  the  property  to  satisfy  both  liens,  and  there- 
fore judgment  may  be  rendered  on  the  same  day  such  pleading 
is  filed,  for  such  a  sale  of  the  property,  no  personal 
judgment  being  rendered  in  favor  of  the  plaintiff  in  the  cross 
petition,  and  no  part  of  the  proceeds  of  sale  being  withdrawn 
by  him  until  the  debtor  has  had  an  opportunity  to  be  heard. 
Griffith  and  Wife  v.  Bluegrass  Building  &  Loan  Assn 713 

5.  Necessity  of  P^-ocess  on  Cross  Petition  and  Amended  Petition. — 

In  an  action  to  enforce  a  lien  on  property,  no  summons  was  nec- 
essary on  an  amended  petition  stating  the  existence  of  a  lien  in- 
ferior to  the  lien  of  the  plaintiffs,  and  asking  a  sale  of  the  prop- 
erty to  satisfy  both  liens.    Idem 713 

6.  Reversal  of  Judgment — Restitution  by  Purchaser  at  Execution 

Sale — Purchase  by  Attorney. — Where  a  judgment  was  reversed 
on  the  ground  that  the  defendant  owed  no  part  of  the  debt  for 
which  it  was  rendered,  the  attorney  for  plalntlft,  having  pur- 
chased the  land  at  a  sale  made  under  an  execution  which  is- 
sued upon  the  judgment,  must,  though  he  obtained  a  good  title 
to  the  land,  either  restore  the  land  or  account  for  Its  value, 
not  being  entitled  to  be  protected  as  a  stranger;  but  he  is  enti- 
tled to  the  purchase  money  which  he  paid  out,  less  the  rents 
and  profits  he  has  received.    Cavanaugh  v.  Wilson 759 

7.  Same. — Though  a  judgment  awarding  to  the  purchaser  the  posses- 

sion of  the  land  was  affirmed  on  appeal  after  the  judgment  on 
which  the  execution  issued  was  reversed,  yet,  as  that  fact  did 
not  appear,  and  could  not  have  appeared,  in  the  record,  that 
judgment  Is  not  conclusive  as  to  the  purchaser's  right  to  pos- 
session, and  he  is  not  entitled  in  an  action  on  the  supersedeas 
bond  executed  on  that  appeal,  to  recover  the  rents  of  the  prop- 
erty pending  the  appeal,  the  reversal  of  the  judgment  on  which 
the  execution  issued  being  made  to  appear.    Idem 759 

JURISDICTION.     (See  Criminal  Law,  23;  Roads,  Ac.,  3;  Elections, 

3;  Mandamus,  1,  2.) — 
1.  Debt  Due  by  Non-Resident  Corporation  to  Non-Resident  Debtor — 

Garnishment. — ^A  court  in  this  State  has  jurisdiction  to  subject 
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by  garnishment,  a  debt  due  to  a  non-resident  defendant  by  a  non- 
resident corporation  doing  business  in  this  State.  Pittsburg, 
C,  C.  &  St.  L.  Ry.  Co.  V.  Bartels  216 

2.  Jurisdiction  Franklin  Circuit  Couit. — ^As  the  Franklin  Circuit 
Court,  at  the  time  of  the  adoption  of  the  present  Constitution, 
had  Jurisdiction,  co-extensive  with  the  State,  of  actions  against 
clerks  of  courts,  to  recover  payments  illegally  made  to  them  out 
of  the  State  treasury,  that  jurisdiction  continues  by  virtue  of 
Constitution,  section  126,  which  provides  that  the  jurisdiction 
of  each  Circuit  Court  "Shall  be  and  remain  as  now  established, 
hereby  giving  to  the  General  Assembly  the  power  to  change  it," 
notwithstanding  Constitution,  section  59,  sub-section  1,  which 
prohibits  the  passage  of  local  or  special  acts,  to  regulate  the  ju- 
risdiction, or  the  practice,  or  the  circuits  of  courts  of  justice. 
Commonwealth  v.  J.  A.  Lyddane SOS 

JUDICIAL  SALES.     (See  Taxation,  9;  Fraudulent  Contracts,  6.) — 

1.  Identification  of  Property  by  Judgment. — When  a  judgment  for 

the  sale  of  real^  property,  taken  in  connection  with  the  petition, 
identifies  the  property  with  such  certainty  that  the  purchaser 
will  know  what  he  has  bbught,  and  that  the  judgment  can  be 
executed  without  difficulty,  it  is  sufficient.  Neff  v.  Covington 
Stone  &  Sand  Co 458 

2.  Held  in  Extended  Opinion  in  Same  Case. — ^A  judgment  should  be 

certain  as  to  the  description  of  real  property  ordered  to  be  sold, 
as  well  as  to  the  time,  place  and  terms  of  sale;  and  it  is  not  suf- 
ficient that  the  property  may  be  .identified  by  a  reference  to  the 
pleadings,  or  that  the  time  and  terms  of  sale  are  fixed  by  a 
rule  of  court  referred  to  in  the  judgment.    Idem 458 

3.  The  judgment  should  be  so  explicit  that  the  commissioner  should 

not  be  required  to  look  to  any  other  paper  for  direction. 
Idem   458 

JUDICIAL  NOTICE— 
See  Taxation,  4. 

JURY  TRIAL^ 

See  Municipal  Corporations,  10,  11. 

JURY  WHEEL^ 

See  Criminal  Law,  10. 

LACHES— 

See  Criminal  Law,  4;  Contracts,  1;  Negligence,  17,  18,  19. 
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LEGISLATIVE  JOURNALS— 
See  Elections,  1,  3,  4. 

LIENS.  (See  Common  Carrier,  4,  6;  Sureties,  6;  Taxation^  9;  Di- 
vorce, &c.,  1,  4,  5;  Judgments,  3,  4;  Municipal  Corporations, 
14,  16.)— 

1.  Grazing  Cattle — Constitutionality  of  Statute. — Sections  2500  and 

2501,  Kentucky  Statutes,  which  gives  persons  a  lien  on  cattle, 
for  their  reasonable  charges  for  grazing  them,  and  authorizing 
a  warrant  to  be  sued  out  and  levied  on  such  cattle  for  such 
charges,  are  not  unconstitutional.    Grlflath  v.  Gross.. 160 

2.  Notice  is  not  required '  to  be  given  before  sale  of  the  property 

where  one  has  actual  notice,  that  his  property  has  been  seized 
under  such  warrant.     Idem 160 

3.  Vendor  and  Purchaser — Waiver. — ^Where  the  vendor  surrendered 

the  purchaser's  note  for  the  price,  and  accepted  in  lieu  thereof, 
the  Joint  note  of  the  purchaser  and  W.,  embracing  therein  also 
the  price  of  land  sold  to  W.,  he  waived  his  lien,  as  against  a  sub- 
•  sequent  purchaser,  who  took  an  assignment  of  the  title  bond, 
which  failed  to  show  that  any  part  of  the  purchase  money  re- 
mained unpaid.    Brown  v.  Blankenship 464 

LIMITATION.  (See  Sureties,  3,  4;  Peremptory  Instruction,  1;  Negli- 
gence, 19;  Husband  and  Wife,  3;  Taxation,  13,  19;  Deed,  2; 
Railroads,  1,  2,  3.)— 

1.  Recovery  for  Deficiency  In  Sale  of  Land. — ^A  purchaser's  right  to 

relief  on  account  of  a  deficit  in  the  boundary,  being  based  on  an 
implied  promise  to  refund  the  money  paid  by  mistake,  hi6  cause  ' 
of  action  for  the  recovery  of  the  over-payment  does  not  accrue 
until  the  last  of  the  purchase  price  is  paid,  and  limitation  runs 
only  from  that  time,  and  not  from  the  time  the  deed  was  made. 
Nave  V.   Price    105 

2.  Delay   In   Discovering  Mistake. — Under  Kentucky   Statutes,   sec- 

tion 2515,  providing  that  an  action  for  relief  for  fraud  or  mis- 
take shall  be  commenced  within  five  years  next  after  the  cause 
of  action  accrued,  and  section  2519,  providing  that  *'the  cause 
of  action  shall  not  be  deemed  to  have  accrued  until  the  dis- 
covery of  the  fraud  or  mistake,  but  no  such  action  shall  be 
brought  ten  years  after  the  time  of  making  the  contract  or  the 
perpetration  of  the  fraud,"  an  action  by  a  purchaser  to  recover 
for  a  deficit  in  the  boundary  conveyed,  brought  almost  ten  years 
after  the  last  of  the  purchase  price  was  paid,  is  barred  by  limi- 
tation, though  the  mistake  was  discovered  within  a  year  be- 
fore the  action  was  brought,  as  plaintiff  might,  by  the  exercise 
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of  ordinary  diligence  in  having  a  survey  made,  have  discovered 
the  mistake  sooner.    Idem, 106 

3.  Pleading. — The  defendant  in  pleading  limitation  to  an  action  for 

relief  on  the  ground  of  mistake,  need  not  aver  that  the  plaintiff 
might,  by  the  exercise  of  ordinary  diligence,  have  sooner  dis- 
covered the  mistake,  when  the  facts  alleged  by  the  plaintiff  in 
his  petition  affirmatively  show  that  fact    Idem 106 

4.  Fraud — Discovery — Diligence. — It  is  not  sufficient  for  plaintiff  to 

show  that  the  action  was  brought  within  five  years  after  the 
discovery  of  the  fraud.  He  must  establish  a  state  of  facts  show- 
ing that  he  could  not,  with  ordinary  diligence,  have  discovered 
the  fraud  until  within  five  years  before  the  action  was  instito- 
ted.    Exchange  Bank  of  Kentucky  v.  Trimble 230 

LIS  PENDENS— 

See  Pleadings,  6. 

MANDAMUS.     (See  Taxation;  12.)— 

1.  Right  of  Appeal — ^Amount  in  Controversy  Under  $200. — It  has  all- 

ways  been  held  by  this  court,  that  an  appeal  will  lie  from  the 
judgment  of  the  Circuit  Court,  awarding  a  mandamus,  regard- 
less of  the  amount  in  controversy.  (See  Barbour's  Digest,  divis- 
ion 111,  "Mandamus."  County  of  Warren  v.  Daniel,  2  Bibb, 
573;  also  Justices  of  Spencer  County  v.  Harcourt,  4  B.  Moo., 
499.)     Stone,  Auditor  v.   Craft 20 

2.  Same. — The  language  of  the  statute  regulating  appeals  to  this 

court,  after  enumerating  Judgments  for  the  recovery  of  personal 
property  or  many  of  the  value  or  amount  of  $200,  and  the  like 
is  as  follows:  "In  all  other  civil  cases  the  court  of  appeals  shall 
have  appellate  jurisdiction  over  the  final  orders  and  judgments 
of  all  courts."  An  order  or  judgment  awarding  a  mandamus 
is  certainly  a  final  order  in  such  other  cases  contemplated  by 
the  statute.     Idem    , 20 

MASTER  AND  SERVANT— 
See  Negligence,  8,  9.- 

MISJOINDER  OP  ACTIONS— 
See  Pleading,  2,  3. 

MISJOINDER  OF  PARTIES— 
See  Common  Carrier,  1. 

MISTAKE— 

See  Limitations,  1,  2,  3,  4;  Taxation,  2. 


Digitized  by 


Google 


( 
Vol.  108]  INDEX.  841 

Mechanic's  Lien — Municipal  Corporations. 

MECHANIC'S  LIEN— 

1.  Constitutionality  of  Statutes. — Section  2463,  Kentucky  Statutes, 
giving  a  lien  to  a  person  who  performs  labor  or  furnishes  mate- 
rial in  the  erection  of  a  building  by  contract  with  'the  owners 
contractor,  sub-contractor,  architect  or  authorized  agent,"  is 
not  unconstitutional,  though  it  prov/des  a  lien  for  persons  with 
whom  the  owner  is  supposed  to  have  no  contractural  relations. 
Hightower  v.   Bailey,   &c • 198 

2-  Material  Men. — A  Hen  is  not  given  for  the  price  of  material  fur- 
nished by  one  material  man  to  another,  but  only  for  material 
furnished  by  contract  with  "the  owner,  contractor,  architect, 
sub-contractor   or  authorized   agent."    l^w, 198 

MORTGAGES,  POWER  TO  EXECUTE^ 
See  Corporations,  7. 

MUNICIPAL  CORPORATIONS.     (See  Office,  Ac.,  1-2.)— 

1.  Excessive  Leyy   for  School  Purposes. — The  fact  that  the  fiscal 

agents  of  the  dty  of  Paducah  may  have  levied  and  collected  more 
money  than  was  shown  to  be  due  for  school  purposes  by  the 
report  made  to  them  by  the  appellant,  does  not  aftect  the  rights 
of  appellant  or  authorize  the  payment  of  such  excess  to  appel- 
lant by  appellee.  Board  of  Education  of  City  of  Paducah  v. 
City  of  Paducah   209 

2.  Same. — ^When  the  board  of  education  has  received  the  money  esti- 

mated by  It  to  be  necessary  for  school  purposes  for  any  given 
year,  the  obligation  of  the  city  to  it  for  that  year  has  been 
discharged.    I6^m 209 

3.  May  Contract  by  Other  Name. — ^A  corporation  may  contract  by 

a  name  other  than  its  corporate  name,  provided  It  is  apparent 
that  it  is  the  pontracting  party.     Neff  v.  Covingjbon  Stone  ft 

Sand  Co .458 

4  Streets. — ^A  town  of  the  sixth  class  is  not  required  to  Improve 
a  street  throughout  its  entire  length,  but  may  limit  the  improve- 
ment to  the  necessities  of  the  town  at  that  time.    I6.em 458 

5.  Constitutionality  of  Sixth  Class  Charter. — The  charter  of  towns 

of  the  sixth  class  Is  not  unconstitutional  in  that  it  allows  the 
trustees  a  discretion  as  to  how  street  improvements  are  to  be 
paid  for.     Mem.   « 458 

6.  Street  Improvement — Town  Records. — ^While    a    contract    for    a 

street  improvement  must  be  let  to  the  lowest  bidder,  it  will  not 
be  held  that  this  was  not  done  when  there  is  enough  in  the 
record  to  raise  the  presumption  that  the  trustees  did  their 
duty,  the  same  strictness  not  being  required  in  the  records  of 
towns  as  is  required  in  courts  of  record.    I6^m 458 
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MUNICIPAL  CORPOflATIONS— Continued. 

7.  Void  Ordinance. — A  city  ordinance  declaring  that  it  shall  be 
unlawful  for  any  woman  to  go  in  and  out  of  a  building  where  a 
saloon  is  kept  for  the  sale  of  liquor,  or  to  frequent  loaf  or 
^  stand  around  said  building  within  fifty  feet  thereof  and  proTid- 
ing  for  the  punishment  of  any  saloon  keeper  who  shall  permit 
a  Tlolation  of  that  provifiton  of  the  ordinance,  is  void,  as  being 
an  unreasonable  interference  with  individual  liberty. — Gastenaa 
V.  Commonwealtit ; 474 

8  Validity  of  Ordinance.— Under  sections  3490,  3495  and  3513,  Ken- 
tucky Statutes,  a^  ordinance  providing  that  "whoever  shall  be 
guilty  of  any  boisterous  or  disorderly  conduct  in  the  city  shall 
be  fined  not  les^  than  five  nor  more  than  twenty  dollars,  is 
valid.    City  of  Nawport  v.  Holly 621 

9.  Penalty  Less  Than  That  Fixed  by  Statute. — Though  the  ordi- 

nance prescribes  a  less  penalty  for  the  oftense  of  disorderly 
conduct  than  is  firescribed  by  Kentucky  Statutes,  section  1268, 
for  the  offense  of  breach  of  the  peace,  Ac.,  it  does  not  violate  the 
Constitution,  section  168,  providing  that  "no  municipal  ordi- 
•  nance  shall  fix  a  penalty  for  a  violation  thereof  at  less  than 
that  Imposed  by  the  statute  for  the  same  offense,"  as  the  of- 
fenses are  not  the  same.    I6^m 621 

10.  Right  of  Trial  by  Jury. — Criminal  Code  of  Practice!,  section  319, 

providing  that  accused  may  have  a  jury  trial  in  all  oases  in 
which  a  fine  of  more  than  $16  may  be  imposed  was  repealed  as 
to  prosecutions  in  the  police  court  in  a  city  of  the  fourth  class, 
by  Kentucky  Statutes,  ^section  3530,  empowering  the  police 
Judge  in  cities  of  that  class  -to  hear  and  determine  ckses  within 
his  Jurisdiction,  except  where  the  fine  may  be  more  than  $20. 
/d«w 621 

11.  Same. — ^Under  the  Constitution,  section  7,  j)rovlding  that  the 
"ancient  mode  of  trial  by  Jury  shall  be  held  sacred  and  the 
right  thereof  remain  inviolate/'  and  section  11,  providing  that 
the  "accused  in  prosecutions  by  indictment  or  Information  shall 
have  a  speedy  public  trial  by  an  impartial  Jury  of  the  yiclnage," 
minor  offenses  niay  be  tried  by  a  police  Judge  without  a  Jury,  as 
such  offenses  were  not,  either  at  the  time  of  the  adoption  of 
the  Constitution  or  at  common  law,  required  to  be  tried  by  a 
Jury.     Idem , 621 

12.  Construction  of  Tax  Ordinance. — ^A  city  ordinance  levying  tax 
for  the  fiscal  year  beginning  May  1,  1893,  on  all  taxable  prop- 
erty in  the  city  as  of  its  value  November  1,  1892,  as  assessed  by 
the  city  assessor  and  equalized  by  the  board  of  equalization, 
embraces  all  property  in  the  city  liable  for  ad  valorem  taxa- 
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MUNICIPAL  CORPORATIONS— Continued. 

tlon   for  the  fiscal  year  named,  and  not  merely  all  property 

'  assessed  by  the  assessor  and  equalized  by  the  boaxd  of  equali- 
zation,    idem .680 

13.  Bank  Franchise. — The  franchise  of  a  bank  was  embraced  by  that 

ordinance  though  the  law  authorizing  the  taxation  of  the  fran- 
chise of  banks  did  not  become  effective,  and  was  not  even  pass- 
ed until  November  11,  1892,  and  though  no  valuation  thereof 
jiad  been  made  at  the  date  of  the  ordinance.    Idem 680 

14.  Lien  For  Taxes. — Both  under  the  general  revenue  law  and 
under  the  charter  of  cities  of  the  fourth  class,  a  lien  exists 
on  any  and  all  property  for  any  and  all  taxes  due  by  its  owner, 
idem 680 

15.  Insolvent  Corporation. — Only  persons  who  have  notice  of  a  pro- 
ceeding by  the  Commonwealth  under  Kentucky  Statutes,  sec- 
tion 616,  to  have  a  receiver  appointed  for  an  insolvent  bank,  are 
b»und  by  the  judgment  and  decree  of  sale  therein,  and  there- 
fore a  city  not  made  a  party  to  the  action  may  assert  its  tax 
lien  against  the  property  of  the  Insolvent  corporation  in  the 
hands  of  the  purchaser  at  the  decretal  sale.    Idem 680 

16.  Liability  for  Negligence  of  Firemen. — ^A  city  is  not  liable  for  an 

injury  to  a  stock  of  goods  by  water,  resulting  from  the  negli- 
gence of  its  firemen  in  attempting  to  extinguish  a  fire.  Davis 
V.  City  of  Lebanon  688 

17.  Power  of  Board  of  Education  to  Incur  Indebtedness. — ^Under  the 

Constitution,  section  157,  providing  that  "no  county,  city,  town, 
taxing  district,  or  other  municipality,  shall  be  authorized  or 
permitted  to  become  indebted  in  any  manner,  or  for  any  pur- 
pose, to  an  amount  exceeding,  in  any  year,  the  income  and  reve- 
nue provided  for  such  year,  without  the  assent  of  two-thirds  of 
the  voters  thereof,"  the  board  of  education  of  a  city  of  the 
second  class  being  a  municipality  has  no  power  to  become  in- 
debted in  excess  of  its  income  for  the  year  in  which  the  in- 
debtedness is  created.  Brown  v.  Board  of  Ed.,  of  City  of  New- 
port     783 

NATIONAL  BANKS— 
See  Taxation,  1. 

NEOLIGENCE.  (See  Municipal  Corporations,  16;  Criminal  Law, 
21.)— 

1.  Pleading  Additional  Acts  by  Amended  Petition. — In  an  action  to 
recover  damages  for  the  killing  of  a  colt  by  the  negligent  act  of 
the  defendant  in  running  Its  train  of  cars  over  the  colt,  it  was 
not  error  to  permit  the  filing  of  amended  petitions  alleging  ad- 
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ditlonal  acts  of  negligence,  as  that  the  defendant  laalntalned 
its  cattle-guard  in  a  negligent  manner  and  that  after  the  colt 
was  crippled  defendant  wrongfully  killed  it,  though  it  was  not 
fatally  hurt.    L.  H.  &  St  L.  Ry.  Co.  v.  Beauchamp 47 

2.  Cattle-Guards   Overgrown — Negligence. — It   is   negligence  to   per- 

mit a  cattle-guard  to  be  overgrown  with  weeds,  grass  and  other 
vegetation  so  as  to  prevent  its  being  seen  by  live  stock.  Idem.. 47 

3.  Admissions  of  Agent  as  Evidence. — The  declaration  of  a  section 

foreman,  charged  merely  with  the  duty  of  keeping  a  cattle-guard 
in  repair,  that  the  original  construction  of  the  cattle-guard  was 
improper,  was  not  admissible  against  the  principal,  not  being 
a  part  of  the  res  gestae.    Idem 47 

4.  Improper   Construction    of    Cattle-guards — Evidence. — ^The    term 

cattle-guard,  as  employed  in  the  Kentucky  Statutes,  section 
1793,  means  such  an  appliance  as  will  prevent  animals  from 
escaping  from  inclosures  in  which  they  are  confined,  over  the 
railroad  track,  and  going  upon  lands  of  others  adjoining  the 
right  of  way,  and  the  mere  fact  that  a  cattle-guard  was  not 
80  constructed  that  the  cattle  could  pass  over  it  with  safety, 
did  not  authorize  the  submission  to  the  jury  of  the  question  of 
improper  construction.    Idem 47 

5.  Injury  to  Volunteer. — Where  a  boy  seventeen  years  old,  a  man  in 

size,  was  fatally  Injured  while  assisting  a  railroad  brakemiin, 
at  his  request,  in  loading  a  piano  on  a  train,  the  railroad  com- 
pany was  not  liable;  the  master  not  being  liable  to  one  who  is 
injured  through  the^  negligence  of  his  servants  while  assisting 
them  at  their  request,  provided  the  Injured  person  was  old 
enough  to  understand  the  danger.  Cin.  N.  0.  &  T.  P.  Oo.*a 
Receiver  v.  Finneirs  Admr 135 

6.  Removal  to  Federal  Court. — ^There  was  no  error  in  not  removing 

a  cause  to  the  Federal  court  where  one  of  the  defendants  was 
a  resident  of  Kentucky.     Idem 135 

7.  Negligence  in  Allowing  Street  Obstructed  by  Mortar  Beds. — It  is 

not  a  nuisance  for  a  city  or  an  abutting  lot  owner  to  permit  a 
contractor  to  make  mortar  beds  in  the  street  for  the  erection  of 
a  building.     Strauss  v.  City  of  Louisville 155 

8.  Negligent  Use  of  Mortar  Beds  by  Servant  of  Contractor. — ^For  the 

negligence  of  a  servant  of  an  independent  contractor  In  throwing 
a  piece  of  lime  into  a  mortar  bed  in  the  street,  causing  in- 
jury to  a  passer-by,  the  lot  owner  who  employed  the  contractor 
is  not  liable  as  the  relation  of  master  and  servant  did  not  ex- 
ist between  him  and  the  contractor;  the  work  itself  was  not  a 
nuisance,  and  the  Injury  did  not  necessarily  result  therefrom. 
Idem 155 
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9.  Liability  of  Master  for  Injury  to  Servant  by  Negligence  of  Fellow 

Servant. — ^Where  the  master  has  notice  of  the  incompetency  of 
a  servant  and  promises  a  fellow-servant  to  remove  him  and  put 
a  competent  man  in  his  place,  he  is  liable  for  an  injury  there- 
after done  by  the  negligence  of  such  incompetent  servant  to  a 
fellow-servant,  provided  such  time  had  not  elapsed  after 'the 
promise  as  to  preclude  all  reasonable  expectation  that  the  prom- 
ise would  be  kept    Brown  v.  Levy,  &c 163 

10.  Failure  of  Trustee  or  Executor  to  Have  Insurance  Company  to 
Extend  Vaxiancy  Permit. — It  is  the  duty  of  an  executor  or  trus- 
tee to  preserve  the  estate  in  his  hands  and  protect  it  from  loss, 
and  he  is  held  to  such  care  in  the  management  of  the  estate 
as  a  competent  person  would  ordinarily  exercise  under  lilte 
circumstances  in  reference  to  his  own  affairs.  Henderson  Trust 
Co.  V.  Stewart  167 

11.  Lii^bility. — In  this  case  all  that  was  necessary  on  the  part  of  the 

defendant  to  keep  the  policy  alive  was  to  have  the  "vacancy 
permit"  extended,  and  its  failure  to  do  this  manifest  duty  was 
negligence,  and  it  is  liable  for  the  injury  resulting  therefrom. 
IdeTTi 167 

12.  When  Ne^igence  is  a  Question  for  the  Court. — Negligence  is  a 
question  for  the  court  where  the  facts  are  admitted  or  establish- 
ed by  undisputed  testimony.     Idem,    168 

18.  Recovery  for  Negligence  Not  Alleged. — It  was  error  to  submit 
to  the  jury  the  question  of  negligence  in  failing  to  give  proper 
signals  of  the  approach  of  defendant's  train  in  a  case  where 
the  specific  negligence  charged  in  the  petition  was  loud  and 
unnecessary  noises  from  the  whistle  and  escaping  steam,  which 
frightened  intestate's  team  and  caused  it  to  run  off  and  kill 
Wm.    L.  &  N.  R.  R.  Co.  v.  Penrod's  Admr 172 

14.  Duty  of  Company  to  One  in  Charge  of  Team. — Defendant's  ser- 
vants In  charge  of  its  train  owe  no  duty  to  one  who  1^  in 
charge  of  a  team  on  premises  near  its  track  to  avoid  customary 
and  proper  noises  in  the  operation  of  the  train  until  they  saw 
his  danger.    Idem 172 

16.  Failure  to  Give  Signals. — It  was  the  duty  of  appellant  in  running 
its  trains  through  the  city  to  give  the  signals  required  by  law 
of  Its  approach  to  the  street  crossing,  and  although  the  deced- 
ent was  not  using  the  crossing,  he  had  the  right  to  rely  on  these 
signals  being  given.  Whilst  this  is  not  the  rule  in  the  country, 
a  just  regard  for  human  life  requires  that  it  should  be  observed 
in  cities.    Idem 173 

16.  Contributory  Negligence. — If  decedent  knew  of  the  approach  of 
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the  train  there  can  be  no  recovery  on  the  ground  that  the  sig- 
nals of  its  aproach  were  not  given.    Idem 173 

17.  Failure  of  Gas  Company  to  Insulate  Wires  of  Street  Railway. — 
The  gas  company  having  received  a  consideration  for  supplying 
the  wires  of  the  street  railway  company  with  electricity.  It  was 
required  to  see  that  the  street  railway  performed  its  duty  to 
have  the  wires  insulated  before  they  were  charged,  and  for 
its  failure  to  do  so  it  is  liable  in  damages  for  an  injury  thereby 
sustained,  although  it  did  not  control  the  wires.  Thomas* 
Admr.  v.  Maysville  Gas.  Co 224 

IS.  Presumption  That  Bank  President  Knew  Its  Condition — Liabil- 
ity for  Want  of  Diligence. — Something  more  than  ordinary  dllf- 
gence  is  required  of  a  bank  president  to  know  the  condition  of 
the  bank  In  order  to  exempt  him  from  liability  to  a  person  who 
has  suffered  loss  by  a  false  statement  Exchange  Bank  of 
Kentucky  v.  Trimble   236 

19.  Same. — It  is  not  sufficient  to  show  that  the  action  was  brought 
within  five  years  after  the  discovery  of  the  fraud.  He  must 
establish  a  state  of  facts  showing  that  he  could  not,  with  ordi- 
nary diligence,  have  discovered  the  fraud  until  within  five 
years  before  the  action  was  instituted.    Idem 230 

20.  Public  Crossings — Instruction. — ^Where  it  was  alleged  in  the 
petition  that  plaintiff  was  thrown  from  a  buggy  by  reason  of 
her  horse  becoming  frightened  at  defendant's  train  at  a  pub- 
lic crossing,  and  that  no  signal  of  the  approach  of  the  train 
was  given,  the  court  should,  by  its  Instructions,  have  directed  the 
attention  of  the  jury  to  the  question  whether  plaintiff's  horse 
became  frightened  by  reason  of  defendant's  negligence  in  fail- 
ing to  give  warning  of  the  train's  approach,  and  not  merely  to 
the  question  whether  the  defendant's  agents  carelessly  and 
negligently  frightened  the  plaintiff's  horse.  Chesapeake  ft  O. 
Ry.  Co.  V.  Gunter  362 

21.  Same — Contributory  Negligence. — ^The  court  should  have  told 
the  jury  that  it  was  plaintifTs  duty  to  exercise  such  care  as 
an  ordinarily  prudent  person  would  exercise  under  similar  cir- 
cumstances, and  should  not  have  told  them  that  it  was  her 
duty  to  use  ordinary  care  by  "looking  and  listening  for  the 
train,"  as  the  court  thereby  took  from  the  jury  the  right  to 
say  that  the  failure  to  stop  was  want  of  ordinary  care,  as  they 
might  have  done  if  they  found  that  the  crossing  was  an  excep- 
tionally dangerous  one.     Idem 362 

22.  Flagman. — It  was  error  to  instruct  the  jury  that  if  the  crossing 

was  an  exceptionally  dangerous  one  it  was  the  duty  of  defend- 
ant to  keep  a  watchman  at  such  crossing,  or  to  use  some  other 
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"effective"  means  to  warn  travelers  of  Ihe  approach  of  trainB, 
as  the  law  does  not  require  that  the  means  adopted  shall  proTB 
effective,  but  only  that  they  shall  be  such  as  an  ordinarily  pru- 
dent person  operating  a  railroad  would  adopt  under  like  cir- 
cumstances.    Idem 362 

23.  Failure  of  Railroad  Commissioners  to  Require  Flagman. — ^The 
failure  of  the  Railroad  Commissioners  to  require  a  fiagman>  at  a 
crossing  within  one  mile  of  the  corporate  limits  of  an  incor- 
porated city  or  town,  as  they  may  do  under  Kentucky  Statutes, 
section  774,  does  not  relieve  the  company  from  the  charge  of 
negligence  in  failing  to  have  a  flagman  where  the  situation  was 
such  that  common  prudence  requires  the  precaution  to  be  taken; 
and  such  failure  on  the  part  of  the  commissioners  Is  not  evoB 
admissible  to  show  due  care  on  the  part  of  the  company. 
lOem 36S 

S4.  Care,  Commensurate  With  Danger. — The  care  required  of  a  rail- 
road company  must  be  commensurate  with  the  danger.  Where 
it  has  created  an  extraordinary  danger  it  is  required  to  exercise 
extraordinary  care;  and  what  is  due  care  in  a  particular  case 
must  depend  upon  the  existing  circumstances  at  the  time  of  the 
injury  and  it  is  a  question  for  the  jury  to  decide.    Idem 363 

J6.  Duty  to  Trespassers. — It  is  the  duty  of  the  servants  in  charge 
of  an  engine  at  points  in  a  town  or  city,  where  they  have  a 
right  to  expect  that  persons  will  be  crossing  or  traveling  upon 
the  track,  to  keep  a  lookout,  and  evidence  is  admissible  to  show 
that  the  point  at  which  a  trespasser  was  struck  by  an  engine  was 
.  within  the  corporate  limits  of  a  town,  and  where  great  num- 
bers of  people  were  in  the  habit  of  crossing  the  track  with  the 
knowledge  of  the  company's  servants.  Gunn  y.  Felton,  Receiver, 
Ac 561 

S6.  Evidence — Instructions  to  Jury. — ^Where  there  was  evidence  tend- 
ing to  show  that  a  brakeman  upon  the  tender  of  a  backing  engine 
discovered  the  peril  of  plaintiff,  a  trespasser  on  the  track,  and 
gave  signals  to  the  engineer  in  time  to  enable  him  to  avoid 
the  injury,  if  he  had  regarded  the  signals,  it  was  error  to  in- 
struct the  jury  to  find  for  plaintiff  only  in  the  event  they  be- 
lieved the  engineer  did  all  he  could  reasonably  do  to  avoid 
the  injury  after  he  became  aware  of  the  danger,  as  the  In- 
fitruction  not  only  left  out  of  view  the  duty  of  the  engineer  to 
keep  a  lookout  in  a  town,  but  his  duty  to  use  reasonable  dili- 
gence to  receive  and  regard  the  signals  of  the  brakeman. 
Idem 5«1 

27.  Care  Required  of  Shipper  Who  Feeds  His  Stock  on  Steamboat — 
A  shipper  of  stock  who  is  carried  on  a  steamboat  on  condition 
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that  he  is  to  care  for  his  stock  Is  entitled  to  the  same  care  as 
other  passengers;  and  therefore  it  was  negligence  as  to  such 
passenger  to  leave  a  hatchway  open,  unlighted  and  .unguarded 
without  any  warning  to  him  from  thJe  officer  in  charge  of  that 
part  of  the  boat,  who  knew  that  he  was  passing  that  way  In 
caring  for  his  stock,  and  also  knew  the  danger.  Memphis  ft 
Gin.  Packet  Co.  v.  Buckner  701 

2S.  Contributory  Negligence. — ^As  plaintiff  had  passed  that  way  sev- 
eral times  in  company  with,  or  with  knowledge  of,  the  mate, 
and  found  it  all  right,  he  was  not  guilty  of  contributory  neg- 
ligence as  a  matter  of  law  in  assumming  that  it  was  safe,  but 
that  question  was  for  the  Jury.    Idem 701 

29.  Sending  Jury  to  View  Premises. — In  an  action  to  recover  dam- 
ages for  injuries  received  from  falling  Into  an  open  hatchway 
on  a  boat,  it  was  discretionary  with  the  court  to  send  tiie  Jury 
to  view  the  boat.    Idem \ 701 

NON-RESIDENTS— 

See  County  Courts   3;  Jurisdiction,  1. 
NOTICE— 

See  Municipal  Corporations,  4;  Benevolent  Societies,  3;  Com- 
mon Carrier,  1. 

NUISANCE— 

See  Negligence,  7,  8;  Criminal  Law,  18,  19,  20. 

OFFER  TO  CONFESS  JUDGMENT— 

1.  The  defendants  gave  notice  to  the  plaintiffs  that  they  would  con- 
fess judgment  for  $100.  The  offer  was  never  accepted,  and, 
subsequently*  the  court  sustained  a  demurrer  to  the  petition  and 
dismissed  it,  and  from  tljat  judgment  this  appeal  is  prosecuted. 
If  the  defendants  did  not  owe  any  of  the  claims  in  suit  it  was 
not  prejudicial  to  the  rights  of  the  plaintiffs  to  adjudge  they 
were  not  entitled  to  recover  (Civil  Code,  sec.  640).  Tyler  k 
Apperson  v.  Hamilton,  &c 120 

OFFICE  AND  OFFICERS.  (See  County  CJourts»  2.) — 
1.  Beginning  of  Term. — The  term  of  all  officers  begin  in  the  first 
Monday  in  January  after  their  election  in  November,  when  no 
other  time  is  fixed  by  the  Constitution;  and  therefore  when  one 
who  was  elected  city  attorney  in  November,  1897,  for  a  full 
term  was  thereafter  in  the  same  month  appointed  to  fill  a 
vacancy  in  the  office,  he  could  not  claim  to  hold  by  virtue  of  his 
appointment  after  the  first  Monday  in  January,  1898,  so  as  to 
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entitle  him  to  claim  exemption  after  that  time  from  the  opera- 
tion of  a  city  ordinance  passed  in  June,  1897,  changing  the 
compenMition  of  the  city  attorney.  Jackson  v.  Cilty  of  Rich- 
mond  . ! 374 

2.  Salaries — ^Removal  From  Office. — The  appellant,  Gorley,  was  re- 
moved from  his  office  of  policeman  by 'the  board  of  safety  of 
the  city  of  Louisyille.  He  sued  the  city  for  his  salary  claim- 
ing he  was  illegally  removed.  The  city  pleaded  limitation  of 
six  months  under  a  special  statute.  The  circuit  court  held  that 
the  removal  was  illegal,  but  sustained  the  plea  of  limitation. 
On  the  first  trial  this  court  held  that  the  removal  was  Illegal, 
but  declared  the  special  statute  unconstitutional  and  reversed 
the  judgment  (See  20  Ky.  Law  Rep.,  602.)  It  now  appearing 
that  there  is  no  one  holding  appellant's  office  whom  he  can  sue, 
he  has  the  right  to  sue  the  city  for  his  salary,  but  he  can  only 
recover  so  much  of  the  salary  as  would  likely  accrue  pending 
a  prompt  Judicial  settlement  of  his  rights.  Gorley  v.  City  of 
LouisviUe    789 

OPTION— 

See  Contracts,  5. 

OSTEOPATHY— 

1.  License  to  Practice. — ^A  college  which  teaches  osteopathy,  a  method 

of  treating  disease  by  kneading  or  manipulation  of  the  body, 
and  does  not  teach  surgery,  bacteriology,  materia  medica  or 
therapeutics,  is  not  &  "medical  college"  within  the  meaning  of 
Kentucky  Statutes,  section  2613,  which  requires  the  State  Board 
of  Health  to  issue  a  certificate  to  practice  medicine  to  any 
reputable  physician  who  has  a  diploma  from  a  reputable  medi- 
cal college  chartered  under  the  laws  of  this  State,  or  from  a 
reputable  and  legally  chartered  medical  college  of  some  other 
State  or  country,  endorsed  as  such  by  the  State  Board  of  Health. 
Nelson  v.  State  Board  of  Health  76^ 

2.  Physicians   and   Surgeons. — One   who   practices   osteopathy,   not 

using  medicine  or  surgical  appliances,  does  not  practice  medi- 
cine within  the  Kentucky  Statutes,  section  2613,  which  de- 
clares that  "authority  to  practice  medicine"  shall  be  a  certifi- 
cate from  the  State  Board  of  Health,  though  Ibid,  section  2618, 
provides  that  "to  open  an  office  for  such  purpose,  or  to  an- 
nounce to  the  public  in  any  way,  a  readiness  to  treat  the  sick 
or  afflicted,  shall  be  deemed  to  engage  in  the  practice  of  med- 
icine, within  the  meaning  of  this  act,  as  the  act  of  which  these 
Vol  108-64 
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sections  form  a  part,  when  considered  as  a  whol^  shows  that 
the  Legislature  only  intended  to  regulate  the  practice  of  medi- 
cine by  physicians  and  surgeons;  and  therefore  a  oertiflcate  from 
the  State  Board  of  Health  Is  not  necessary  to  authorize  one  to 
practice  osteopathy.    Idem 769 

3.  Injunction. — ^The  State  Board  of  Health  will  be  enjoined  from  in- 
terfering with  or  molesting  one  in  the  practice  of  his  profes- 
sion as  an  osteopath.    Idem,  769 

OVERRULED  CASES— 

Cases  Overruled  and  Modified. — Crosby  y.  Bradley,  11  Ky.  Law  Rep; 
Gore  y.  Chadwick,  6  Dana,  478;  Railroad  Co.  y.  Mahoney's 
Admr.,  7  Bush,  238;  see  Giyins  y.  Berkley,  23^.  On  petition  for 
rehearing  in  case  of  L.  ft  N.  R.  R.  Co.  y.  Shumaker's  Admr., 
the  former  opinion  reported  in  53  S.  W.,  page  11  (21  Ky.  Law 
Rep.,  1701),  is  modified  in  so  far  as  it  conflicts  with  the  opin- 
ion in  case  of  Hyatt  y.  Jones'  Admr.,  8  Bush*,  page  9.  L.  ft  N.  R. 
R.  Co.  y.  Shumaker's  Admr.   26S 

PAROL  PROMISE— 
See  Contracts,  2. 

PARTNERSHIPS— 

See  Reylyor  of  Actions,  1,  2. 

PASSENGERS— 

See  Common  Carrier,  6,  7;  Negligence,  27. 

PARTY  WALLS— 

1.  Attaching    Building    to    Another's    Wall— Estoppel — Damages. — 

Where  plaintiff  permitted  defendant  to  attach  his  building  to 
plaintiff's  wall  with  the  understanding  that  if  defendant  was 
not  entitled  to  the  use  of  the  wall  he  would  be  required  to  pay 
the  plaintiff  damages,  the  plaintiff  is  estopped  to  demand  the  re- 
moyal  of  defendant's  building.    Welford  y.  Gerard 322 

2.  Same. — In  such  case,  howeyer,  plaintiff  is  entitled  on  equitable 

principles  to  recoyer  one-half  the  yalue  of  the  wall  from  the 
defendant.     Idem 322 

3.  Same. — ^Appellant  haying  bad  the  use  of  ^pellee's  property  when 

he  asks  equity  and  thus  secures  the  right  to  maintain  his 
building,  he  must  himself  do  equity.  The  same  principles  of 
equity  which  preyent  appellee  from  remoylng  appellant's  build- 
ing apply  to,  and  estoy  him  from  denying  that  he  must  com- 
pensate appellant  for  his  property  which  he  has  taken.  Idem.Ztt 
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PHYSICIANS— 

See  Osteopathy,  1,  2,  8. 

PIiEL^DING.  (See  Judgments,  1,  2,  4,  5;  Fraudulent  Conyeyanoes, 
1;  Negligence,  1,  13;  Sureties,  5;  Vicious  Animals,  1;  Roads, 
ftc,  1;  Bills  and  Notes,  1;  Divorce,  5,  6;  Building  add  Loan, 
1;  Limitation,  8.)— 

L  Alternative  Allegations. — Civil  Code,  section  113,  subsection  .4, 
providing  that  "a  party  may  allege  alternatively  the  existence  of 
one  or  another  fact,  if  he  Btate  that  one  of  them  is  true,  and 
that  he  does  not  know  which  of  them  is  true,"  did  not  author- 
ize plaintiff  to  allege  in  one  paragraph  of  his  petition  that  de- 
fendant railroad  company  had  delivered  a  certain  shipment 
of  goods  to  the  consignees,  with  a  prayer  for  judgment  against 
them,  and  in  another  paragraph  that  defendant  railroad  com- 
pany had,  in  violation  of  its  contract,  delivered  the  goods  to 
a  person  other  than  the  consignee,  with  prayer  for  judgment 
against  the  company,  a  third  paragraph  being  added  stating 
that  the  plaintiff  did  not  know  which  of  these  allegations  was 
true;  as  plaintiff  can  not  allege  alternatively  the  liability  of  one 
or  the  other  of  two  defendants.  L.  ft  N.  R.  R.  Co.  v.  Ft  Wayne 
Electric  Co 118 

2.  Harmless  Error. — The  error  in  refusing  to  require  plaintiff  to 

elect  which  cause  of  action  he  would  prosecute  was  harmless,  as 
there  was  a  verdict  for  the  consignees  on  the  ground  that  they 
had  not  ordered  or  received  the  goods  and  against  the  carrier  (m 
the  ground  that  there  had  been  a  misdelivery,  and  if  there 
should  be  another  trial  exactly  the  same  issue  would  be  sub- 
mitted, as  between  the  plaintiff  and  the  carrier,  that  has  al* 
ready  been  determined,  the  consignees  being  no  longer  parties. 
Idem 114 

3.  Election  of  Remedy. — It  was  proper  for  the  court  to  require  the 

plaintiff  to  elect  whether  he  would  prosecute  his  statutory  cause 
of  action  for  the  death  of  his  intestate,  or  hlg  common  law 
remedy  for  the  suffering.  Thomas'  Admr.  v.  Maysville  Oas 
Co 224 

4.  Defect  in  Petition  Cured  by  Answer. — The  defect  in  the  petition 

in  failing  to  allege  that  the  plaintiff  could  not  by  reasonable 
diligence  have  discovered  the  condition  of  the  bank  was  cured 
by  the  answer,  which  alleged  that  he  could  by  such  diligence 
have  discovered  its  condition,  and  this  issue  was  submitted  to 

the  jury.    Exchange  Bank  of  Kentucky  v.  Trimble   230 

6.  Filing  in  Vacation,  and  After  Final  Judgment. — In  an  action  to 
enforce  a  mortgage  lien,  creditors  whose  executions  had  been 
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levied  subject  to  the  mortgage  had  the  right,  after  the  land 
had  been  sold  under  a  decree  enforcing  the  mortgage  lien,  and 
had  failed  to  bring  two-thirds  of  its  value,  to  file  their  answers 
and  cross  petitions  in  vacation,  asserting  liens  upon  the  equity 
of  redemption,  and  to  have  process  issued  to  the  next  term  of 
court.     Smith  v.   Allen   368 

6.  Lis  Pendens  Purchaser. — The  debtor  having  made  an  assignment 
for  the  benefit  of  creditors  after  the  institution  of  the  action 
to  enforce  the  mortgage  lien,  and  after  the  levy  of  the  execu- 
tions, it  seems  that  the  assignee,  who  purchased  at  the  sale  made 
to  satisfy  the  mortgage  lien,  was  a  lis  pendens  purchaser,  and 
therefore  not  a  necessary  party  to  the  cross  petition  of  the  exe- 
cution creditors  asserting  a  lien  upon  the  equity  of  redemption. 
Idem , 368 

7  Execution  Lien. — ^Where  an  execution  has  been  levied  on  land  and 
the  land  fails  to  bring  two-thirds  of  its  value,  the  execution 
creditor  may,  by  cross  petition  in  the  action  to  enforce  the 
mortgage  lien,  subject  the  equity  of  redemption.    Idem 368 

8.  In  an  action  to  recover  money  wrongfully  appropriated  by  de- 
fendant the  defect  in  the  petition  In  falling  to  all^^e  a  demand 
was  cured  by  the  answer  which  denied  the  wrongful  appropria- 
tion. Farmers  and  Traders'  Bank  of  ShelbyvlUe  v.  Fidelity 
ft  Deposit  Co   of  Maryland 384 

PLEDGES.     (See  Corporations,  8.) — 

1.  Sale  by  Pledgor  to  Pledgee — ^Rlght  to  Redeem. — Where  the 
pledgee  of  shares  of  stock  surrendered  to  the  pledgor,  a  paper 
evidencing  the  pledge,  and  also  surrendered  the  notes  to  se- 
cure which  the  pledge  was  made,  marking  them  "paid,"  and  the 
pledgor  executed  and  delivered  to  the  pledgee  an  absolute  bill  of 
sale  of  the  shares,  the  chancellor  will  not,  in  the  absence  of 
strong  evidence  of  fraud,  set  aside  the  contract  and  permit  the 
pledgor  to  redeem.    Cunningham  v.  Jones'  Exrs.  728 

JUACTICE— 

See  Descent  and  Distribution,  5;  Negligence,  29;  Revivor,  3; 
Judgments,  4,  5. 

PRESUMPTION  OF  DEATH— 
See  Insurance,  1,  2,  3,  4. 

PROBABLE  DAMAGES— 
See  Evidence,  3. 
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Probate — ^Rotroactive  Statute. 

PROBATE—  . 

See  Aliens,  1;  County  Courts,  1. 

PUNITIVE  DAMAGES— 
See  Evidence,  1,  2. 

RAILROADS— 

1.  Construotion  Over  Entire  Width  of  Street. — ^Where  a  railroad  was 

constructed  i^  a  street  under  legislative  and  municipal  author- 
ity»  though  the  entire  width  of  the  street  was  used  so  as  to  in- 
terfere with  its  use  for  the  passage  of  persons  or  vehicles,  the 
right  of  an  abutting  property  owner  to  enjoin  tthe  railroad  com- 
pany from  using  so  much  of  the  street  as  may  be  necessary 
for  the  passage  of  vehicles  accrued  when  the  road  was  put  in 
operation,  if  injunction  was  the  proper  remedy,  the  right  was 
barred  after  the  lapse  of  five  years  from  that  time,  under  Ken- 
tucky Statutes,  section  2515,  providing  that  any  action  for  tres- 
pass on  real  or  personal  property  .  .  .or  any  injury  to  the 
rights  of  plaintiff,  not  arising  on  contract,  shall  be  commenced 
within  five  years  next  after  the  cause  of  action  accrued.  Fergu- 
son, &c.,  V.  Covington  &.C.  El.  Railroad  &  Transfer  ft  Bridge 
Co ^ ....  662 

2.  Limitation. — ^The  statute  of  limitation  applies   to     all     actions 

whether  at  law  or  in  equity.    Idem .662 

8.  Injunction — ^Acquiescence. — ^Where  an  abutting  property  owner 
for  a  considerable  number  of  years,  acquiesced  in  the  existing 
situation  and  operation  of  railroad  tracks  in  a  street,  injunc- 
tion does  not  lie  in  his  favor  to  compel  the  railroad  company 
to  remove  or  to  cease  to  use  any  of  its  tracks.    Idem .662. 

RESCISSION— 

See  Contracts,  1. 

REPEALS— 

See  Criminal  law,  13, 14. 

RES   GESTAE— 

See  Negligence,  3. 

RENTS  AND  PROFITS— 
See  Judgments,  6,  7. 

HBTROACTIVE  STATUTE— 

See  Fraudulent  Conveyances,  2. 
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BBVIVOR  OF  ACTION— 

1.  Death  of  Partner  Pending  Action. — In  an  action  l)y  partners  in 

behalf  of  the  partnership,  if  one  of  them  dies,  the  right  to 
prosecute  the' action  survives  to  the  other  partners,  and  it  is 
unnecessary  to  revive  the  action  in  the  name  of  the  personal 
representative  of  the  deceased  co-partner.  Robinson  &  Co.  v. 
Bank  of  Pikeville , 389 

2.  Suggestion  of  Death. — ^Where  one  of  the  plaintifCs  suing  as  j)art- 

ner  dies  pending  the  action,,  and  defendant  made  a  motion  to 
dismiss  for  want  of  revivor,  the  admission  by  the  surviving 
partners  of  record  of  the  death  of  the  deceased  partner  was  a 
sufficient  compliance  with  subdivision  1,  section  600,  Civil 
Code,  (providing  that  upon  the  death  of  a  party  to  an  action  if 
the  right  of  action  survives  to  or  against  the  remaining  parties, 
the  action  may  proceed  without  revivor  after  statement  on 
the  record  of  such  death.    Idem .390 

3.  Revivor  of  Action  to  Enforce  Tax  Lien. — Section  506,  Civil  Code, 

providing  that  "upon  the  death  of  the  defendant  in  an  action 
for  the  irecovery  of  real  property  only,  or  which  concerns  only, 
his  rights  or  claims  to  such  property,  the  action  may  be  revived 
against  his  real  representatives  or  any  of  them,  and  an  order 
therefor  may  be  forthwith  made,"  does  not  apply  to  an  action  to 
enforce  a  lien  on  land  for  taxes,  but  such  an  action  is  governed 
by  section  507,  which  provides  that  "an  order  to 
revive  an  action  against  the  personal  representative  of  a  de- 
fendant, or  against  him  and  the  real  representatives  of  the  de- 
fendant, can  not  be  made  unless  by  consent,  within  six  months 
after  the  qualification  of  the  personal  representative,"  and  the 
action  may,  under  section  508,  be  revived  against  the  adminis- 
trator and  heirs  at  any  time  within  one  year  after  the  order 
might  have  been  first  made,  the  administrator  being  a  proper 
party,  and  the  heirs  necessary  parties.  City  of  Louisville  v. 
Woolley,  et  als 692 

4.  When  Revivor  Not  Necessary. — Upon  the  death  of  the  wife  in 

an  action  against  her  and  her  husband  to  enforce  a  Hen  on 
her  land  for  taxes,  no  revivor  against  the  husband  was  necessary ' 
in  order  to  subject  his  life  estate  as  tenant  by  the  courtesy,  and 
the  court  erred  in  refusing  to  permit  plaintiff  to  file  a  supple- 
mentary petition  seeking  to  subject  such  life  estate.    Idem.  .692 

REWARDS— 

1.  Killing  of  Fugitive  in  Making  Arrest— Plaintiff  is  entitled  to 
a  reward  offered  by  the  Governor  for  the  arrest  of  a  fugitive  and 
his  delivery  to  the  Jailer,  though  in  making  the  arrest  he 
wounded  the  fugitive  so  that  he  died  before  he  could  be  de- 
livered to  the  jailer.    Moseley  v.  Stone,  Auditor  492 
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Riparian  Owner — Streets. 

RIPARIAN  OWNER.     (See  Asylum,  1;  Damages,  2.) — 
L  One  who  owns  no  land  on  a  stream  except  an  acre  bought  for 
the  purpose  of  a  pumping  station.  Is  not  a  riparian     owner. 
Bank  of  Hopkinsville,  &c.,  v.  Western  Ky.  Asylum  for  the  In- 
sane     357 

RIGHT  OP  WAY— 

See  Contracts,  3. 

SET-OFF — 

See  Building  and  Loan,  1;  Insurance,  "L 

ROADS  AND  PASSWAYS— 

1  Proceeding  to  Change — Necessity  of  Filing  Petition  in  Open. 
Court— Waiver.— tJnder  Kentucky  Statutes,  sections  4289,  4290, 
a  petition  to  change  a  couilty  road  should  be  filed  in  open  court 
at  a  regular  term  of  the  county  court,  after  due  notice  by  ad- 
vertisements as  required  by  the  statute,  and  the  filing  should, 
be  noted  of  record,  but  where  the  case  was  tried  upon  the  as- 
sumption that  the  petition  had  been  properly  noted  of  record, 
and  appellant,  who  resisted  the  proposed  change,  entered  his 
appearance  by  filing  exceptions  to  the  report  of  the  commis- 
sioners appointed  to  review  the  proposed  change,  appellant 
can  not,  on  appeal,  take  advantage  of  the  failure  of  the  clerk 
to  note  the  filing  of  the  petition  of  record,  especially  when 
he  was  not  prejudiced  thereby.    Ford  v.  Collins,  et  als. 553 

2.  The  order  appointing  commissioners  to  view  a  proposed  change 

In  a  county  road  need  not  recite  in  detail  the  names  of  the 
parties  upon  whose  application  it  is  made.    Idem 554 

3.  Upon  appeal  from  an  order  changing  a  county  road,  the  Court 

of  Appeals  has  Jurisdiction  only  of  matters  of  law  arising  on  the 
record.     Idem 554 

SHERIFFS— 

1.  Compensation  for  Transporting  Witness  to  Another  County. — ^A. 
sheriff  is  not  entitled  to  be  reimbursed,  out  of  the  3tate  Treas- 
ury, for  the  cost  of  transporting  to  another  county,  awitnessina 
criminal  case,  charged  with  contempt,  as  the  statute  makes  no 
provision  therefor.    Suter,  Sheriff,  v.  Stone,  Auditor 518^ 

SLAVES,  MARRIAGE  OF,  ETC.— 

See  Descent  and  Distributions,  1,  2,  3,  4,  5. 

STREETS — 

See  Negligence,  7;  Contracts,  11;  Municipal  Corporations,  4,  S*. 
6;  Railroads  1,  2,  3. 
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Street  Railways — Sureties. 

STREET  RAILWAYS— 

1.  Injury  to  Abutting  Property  from  Operation  of  Turntable. — Un- 

der section  242,  Kentucky  Constitution,  the  owner  of  city  proper- 
ty fronting  on  a  street  must  submit  to'  all  those  noises,  smells 
and  disturbances  that  are  usual  in  city  life,  including  the  use 
of  the  highway  by  the  street  railway.  In  so  far  as  they  were 
reasonably  incidental  to  the  operation  of  a  street  railway  in  a 
city  and  borne  by  the  public  generally,  and  so  far  as  the  injury 
complained  of  arose  from  those  causes  there  could  be  no  re- 
covery.   Louisville  Railway  Co.  v.  Foster 743 

2.  Same. — ^But  for  any  substantial  injury  to  such  property  arising 

from  the  location  or  operation  of  a  turntable  or  cars,  that  was 
caused  by  such  noises,  smells  and  disturbances  as  were  not 
fairly  Incidental  to  the  usual  operation  of  a  street  railway  and 
borne  by  the  property  owners  generally  along  the  line,  there 
should  be  a  recovery.    Idem 743 

SURETIES— 

1.  Final  Order. — ^A  Judgment  decreeing  a  sale  of  land,  is  a  final  or- 

der from  which  an  appeal  lies.    May  v.  Ball  et  als. 180 

2.  Surety  on  Receiver's  Bond. — ^A  surety  on  a  receiver's  bond  may 

discharge  the  obligation  and  proceed  against  the  principal  for 
Indemnity  without  waiting  for  suit  against  him.    Idem... .180 

3.  Limltajrion. — ^Where  a  receiver  executed  a  bond,  stipulating  that 

he  would*  pay  -the  money  held  by  him,  whenever  ordered  by  the 
cour^  a'  surety  who  had  discharged  the  bond  may  enforce  a 
mortgage  of  indemnity,  given  him  by  the  principal,  as  against 
the  purchaser  of  the  mortgaged  property,  although  more  than 
seven  years  had  elapsed  since  the  execution  of  the  original  bond, 
especially  In  the  absence  of  anything  in  the  bond  or  pleadings  to 
show  who  was  entitled  to  collect  the  money  or  procure  an  or- 
der of  court  for  its  payment    Idem 180 

4.  Same. — ^The  obligors  having  undertaken  that  the  receiver  would 

pay  the  Interest  semi-annually  to  a  named  person  the  statute  of 
limitation  began  to  run  as  to  each  installment  of  interest  when 
it  was  due  and  the  right  of  action  against  the  surety  was  barred 
in  seven  years  from  that  time.    Id 181 

6.  Effect  of  Failure  to  Plead  Limitation. — A  surety  can  not  enforce 
a  mortgage  executed  by  the  principal  to  indemnify  him,  as 
against  a  purchaser  of  such  mortgaged  property,  when  he  mlgM 
have  defeated  a  recovery  against  himself,  as  surety,  by  plead- 
ing ilmitatlon,  because  such  purchaser  has  the  right  to  make 
any  defense  that  the  surety  might  have  made.    Idem 181 

6.  Execution  Lien  Lost. — The  lien  of  the  plaintiffs  In  an  execution 
was  lost  by  their  order  to  the  sheriff  to  return  it.    Idem 181 
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Suretie9 — ^Taxation. 


SURBTIBS-^Contlnued. 

7.  Liability  of  Surety  of  Bank  Cashier. — ^Where  a  bank  cashier  re- 

newed his  bond  every  year  and  the  directors  published  each 
year  a  report  showing  that  all  was  right,  the  fact  that  they 
might,  by  slight  diligence,  have  discovered  at  the  end  of  the 
first  year,  that  the  cashier  had  permitted  large  overdrafts,  does 
not  release  the  sureties  from  liability  for  overdrafts  permitted 
in  subsequent  years.  Grant  County  Deposit  Bank  v.  LJttell's 
Ex'r 442 

8.  Failure  to  Notify  Sureties  of  Prior  Default. — The  gross  negli- 

gence of  the  directors,  in  failing  to  discover  overdrafts  permit- 
ted by  a  bookkeeper,  who  was  promoted  to  the  office  of  cashier,, 
does  not  release  the  sureties  in  his  bond,  as  cashier,  from  liabil- 
ity for  subsequent  overdrafts  permitted  by  him,  though  th» 
directors  had  published  reports,  before  the  sureties  became 
bound,  showing  that  all  was  right,  there  befng  no  actual  fraud 
or  bad  faith  on  the  part  of  the  directors.    Idem 442 

9.  Release  of  Surety — Breach  of  Agreement  to  Produce  Other  Sure- 

ties.— ^While  a  surety  is  not  released  by  the  failure  of  the  obligee 
to  comply  with  his  parol  agreement,  made  when  the  bond  was 
delivered,  to  procure  the  names  of  certain  other  sureties,  he 
may  recover  such  damage  as  he  has  sustained  by  a  breach  of 
the  agreement.     Hudspeth's  Admr^  v.  Tyler,  et.  als 520 

10.  Evidence. — On  an  issue  as  to  whether  a  bond  was  executed  by  a 

surety  on  condition  that  the  agent  of  the  obligee  should  procure 
the  names  of  other  sureties,  evidence  showing  the  relations  of 
the  parties  and  the  circumstances  under  which  the  bond  was 
executed,  is  admissible  to  enable  the  Jury  to  determine  the  rea- 
sonableness of  the  conflicting  statements  as  to  what  occurred. 
Idem 520 

11.  Wrongfully  Levy  on  Property  Not  Belonging  to  Debtor. — The 
sureties  in  an  attachment  bond  are  not  liable  for  the  wrongful 
levy  of  the  attachment  on  the  property  of  another  than  the 
debtor,  unless  the  attachment  was  wrongfully  obtained.  Martin,. 
Ac,  V.  Turpin,  &c 70d 

SUBROGATION.     (See   Trustees,   3.) 

SUPERSEDEAS  BOND.  (See  Judgments,  5.) 

SUMMONS.     (See  Corporations,  5,  6;  Judgments,  2,  4,  5.) 

TAXATION.  (See  Municipal  Corporations,  12,  13,  14  15;  Charitable 
Institutions,  1. 

1.  National  Banks. — The  franchise  of  a  hational  bank  Is  not  sub- 
ject to  taxation  for  county  purposes.  Graves  County  v.  First 
National  Bank  of  Mayfleld  194: 
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•TAXATION--Continued.  n 

2.  Recovery  of  Money — ^Refunded  Under  Mistake. — ^After  taxes  hare 
been  refunded  by  the  county  to  a  bank  for  which  the  bank  was 
not  legally  liable,  the  county  can  not  thereafter  recover  such 
taxes  from  the  bank,  on  the  ground  that  they  were  refunded  by 
the  county  under  a  mistake  of  the  law.    Idem 194 

^.  Wrong  Reason  for  Right  Judgment. — A  correct  Judgment  will  be 
affirmed  without  regard  to  the  reason  which  influenced  the  court 
in  giving  it    Idem * 194 

i.  Judicial  Notice  of  Ruling  of  Supreme  Court  of  the  Nation. — This 
court  should  take  Judicial  notice  of  the  law  as  declared  by 
the  supreme  court  of  the  nation,  in  this  class  of  cases,  whether 
the  question  has  been  raised  in  the  lower  court  or  not.  Idem.  194 

S.  Municipal  Taxation — ^Exemption  of  Manufacturing  Establish- 
ments.— ^Where  a  corporation  located  its  plant  in  a  city  under  a 
city  charter  granting  it  certain  exemptions  from  taxation,  the 
State  can  not  withdraw  the  exemption  as  to  that  corporation. 
City  of  Mlddlesboro,  Ac,  v.  New  South  Brewing  A  Ice  Co.  . .  .351 

'6.  Same. — Section  170,  Kentucky  Constitution,  authorizing  any  in- 
corporated city  or  town  to  exempt  manufacturing  establish- 
ments from  municipal  taxation  for  not  exceeding  five  years  "as 
an  inducement  to  their  location,''  and  section  3490,  Kentucky 
Statutes,  providing  that  the  board  of  council  of  a  city  of  the 
fourth  class,  may,  by  an  ordinance,  exempt  manufacturing  es- 
tablishments and  the  machinery  from  taxation,  for  a  period 
not  exceeding  five  years  "from  the  establishment  in  said  city." 
do  not  authorize  the  granting  of  the  exemptions  to  institutions 
already  established,  and  the  exemption  can  not  apply  to  one 
which  has  been  operated  for  several  years,  although  only  par- 
tially established.    Idem 351 

7.  Eixemptlons  Strictly  Construed — ^Exemptions  from  taxation  are  re- 

garded in  derogation  of  common  right,  and,  therefore,  are  not 
to  be  extended  beyond  the  exact  and  express  requirements  of 
the  statute  strictly  construed.    Idem 352 

8.  Personalty,  First  Subject. — ^The  tax  x5ollector  was  properly  en- 

Joined  from  levying  upon  plaintiff's  real  estate,  before  he  had 

•    exhausted   the  personal  property.     Idein 352 

S.  Judicial  Sales — ^Liability  for  Taxes  Assessed  Before  Sale  Con- 
firmed.— ^As  the  purchaser  of  land  at  Judicial  sale  ia  not  enti- 
tled to  rents  and  profits  before  the  confirmation  of  sale  he  is 
not  liable  for  taxes  assessed  before  that  time  under  a  city  char- 
ter providing  that  the  assessment  may  be  made  against  "the 
owner  or  holder,"  and,  therefore,  though  the  property  of' a  bank 
was  exempt  by  statute  from  city  taxation,  land  purchased  by 
it  at  Judicial  sale  was  subject  to  a  lien  for  city  taxes 
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TAXATION— Continued. 

before  the  sale  was  confirmed,  the  afisessment  having  been  made 
before  it  became  the  owner  or  holdier  of  the  property.  German 
Bank  v.  City  of  Louisville 377 

10.  Exemptions. — ^A  statutory  exemption  from  taxation  should  not 
be  extended  beyond  its  plain  letter.     Idem 377 

11.  Taxation  of  Franchise  of  Water  Company. — Under  Kentucky 
Statutes,  section  3374,  a  part  of  the  charter  of  cities  of  the 
third  class,  i^roviding  that  "all  real  and  personal  estate  within 
the  city  on  the  10th  day,  of  January  in  the  year  in  which  the 
assessment  shall  be  made  and  of  all  corporations  having  their 
chief  office  or  place  of  business  in  the  city  on  said  date,  and  the 
franchises  of  same,  shall  be  subject  to  assessment  and  taxation 
for  all  local  and  municipal  purposes,'*  the  franchise  of  the 
Frankfort  Water  Co.,  which  has  its  chief  office  or  place  of  busi- 
ness in  the  city  of  Frankfort,  and  which  while  furnishing  water 
to  some  persons  outside  the  city  has  no  exclusive  privileges,  ex- 
cept as  to  persons  in  the  city,  is  taxable  by  the  city,  though  the 
pumping  station,  reservoirs  and  a  part  of  the  mains  are  outside 
the  city;  and  the  State  Board  of  Valuation  has  no  power  under 
section  4077  to  apportion  the  valuation  of  the  franchise  be- 
tween the  city  and  the  taxing  districts  outside  the  city,  as  the 
power  of  apportionment  conferred  by  that  section  applies  only 
to  the  carriers  named  in  section  4081,  which  fixes  the  basis  of 
apportionment.  Board  of  Council  City  of  Frankfort  v.  Stone, 
Auditor,   et   als 400 

12.  Recovery  of  Taxes  Improperly  Paid. — ^Under  Kentucky  Statutes^ 

sections  162,  163,  requiring  the  Auditor  to  issue  his  warrant  for 
money  improperly  paid  into  the  State  Treasury  as  taxes,  pro- 
vided application  therefor  is  made  within  two  years  from  the 
time  such  payment  was  made,  plaintiff  was  entitled  to  a  man- 
damus to  compel  the  Auditor  to  issue  his  warrant  for  money  thus 
paid  where  application  for  the  warrant  was  made  within  the  time 
prescribed.  Bank  of  Commerce  of  Louisville  v.  Stone,  Au- 
ditor     427 

13.  Failure  to  Make  Demand  Within  Time  Prescribed — Decision  of 
Court  as  Excuse  for  Such  Failure. — ^Where  a  bank,  which  paid 
money  Into  the  State  Treasury  as  taxes,  supposing  it  had  the 
right  to  do  so,  in  lieu  of  county  and  city  taxes,  delayed  for 
more  than  two  years  to  make  application  to  the  Auditor  to  Is- 
sue his  warrant  for  the  repaTment  of  the  money,  relying  upon 
a  decision  of  the  court  of  appeals  to  the  effect  that  such  pay- 
ments by  other  banks  similarly  situated  were  proper,  it  lost 
the  right  to  demand  such  a  warrant,  though  that  decision  was 
overruled  after  the  lapse  of  the  two  years,  as  the  decision  was 
not  a  "lawful  resjtraint"  within  the  Kentucky  Statutes,  section. 
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TAXATION— Continued. 

2544,  providing,  that  in  all  cases  where  the  doing  of  an  act  nec- 
essary to  save  any  right  or  benefit  is  restrained  or  superseded 
by  injunction  or  other  "lawful  restraint,"  the  time  covered  by 
injunction  or  restraint  shall  not  be  estimated  in  the  applica- 
tion of  any  statute  of  limitations.    Idem 428 

14.  Franchise  of  Unincorporated  BanlL. — Under  Constitution*  sec- 
tion 174,  providing,  "that  nothing  in  this  Constitution  shall  be 
construed  to  prevent  the  General  Assembly  from  providing  tax- 
ation based  on  income,  licenses  or  franchises,"  it  is  in  tbe 
power  of  the  Legislature  to  declare  what  corporations  or  com- 
panies possess  frahchises  subject  to  taxation.  Providence 
Banking  Co.  v.  Webster  County,  Ac 527 

15.  Same. — Under  Kentucky  Statutes,  section  4077,  providing  that 
various  corporations,  including  incorporated  banks  and  every 
other  like  company,  corporation,  or  association,  and  Ibid  sec- 
tion 4082,  providing  that  any  person  or  association  of  persons* 
not  >Bing  a  corporation  or  having  capital  stock,  engaged  in  the 
busiiffiss  of  any  of  the  corporations  mentioned  in  section  4077» 
•shall  be  deemed  and  treated  as  such  corporations  for  the  pur- 
pose of  taxation*  an  unincorporated  banking  company  must  pay 
a  tax  upon  its  franchise. 

16.  Value  of  Ferry  Franchise — ^Additional  Franchise  Granted  by 
Another  State. — The  fact  that  a  ferry  company  incorporated  in 
Kentucky,  and  having  a  franchise  granted  by  that  State  for  the 
transportation  of  persons  and  property  from  th^  Kentucky  side 
to  the  Indiana  side  of  the  Ohio  river,  has  also  a  franchise  grant- 
ed by  the  State  of  Indiana,  for  the  transportation  of  persons 
and  property  from  the  Indiana  side  to  the  Kentucky  side  of  the 
Ohio  river,  does  not  require  that  the  State  of  Kentucky,  in 
valuing  its  franchise  for  taxation,  shall  deduct .  anything  on 
that  account;  the  State  of  Kentucky,  having  the  right  to  tax 
the  added  value  which  the  Indisjia  franchise  gives  to  the  Ken- 
tucky franchise.  Louisville  A  Jeffersonville  Ferry  Co.  v.  Com- 
monwealth (5  cases)    ' 717 

17.  Interstate  Commerce. — ^The  fact  that  a  Kentucky  ferry  com- 
pany, domiciled  in  Kentucky  is  engaged  in  interstate  commerce, 
does  not  deprive  the  State  of  Kentucky  of  the  right  to  tax  its 
franchise;  and  its  Income  may  be  considered  in  fixing  the 
value  of  that  franchise.    Idem 717 

18.  Retroactive  Assessments. — ^Under  Kentucky  Statutes,  section 
4090,  providing  that  where  the  report  of  a  corporation  is  not 
made  within  the  time  required  by  law,  the  State  Board  of  Valu- 
ation and  Assessment  shall  proceed  to  ascertain  the  facts,  and 
^  the  value  of  the  corporate  franchise  for  taxation,  and  seo- 
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Uon  4077,  providing  that  the  Auditor  shall  call  the  board  to- 
gether, from  time  to  time,  as  the  business  may  require,  the 
board  has  power  to  make  retrospective  assessments  of  fran- 
chises which  have  been  omitted  from  taxation  for  previous 
years;  and  this  is  true,  though  section  4241  confers  power  upon 
•the  sheriff  and  Auditor's,  agent  to  assess  omitted  property. 
Idem * 718 

19.  Limitation — ^When  Due. — Taxes  are  liabilities  created  by  statute, 
within  the  Kentucky  Statutes,  section  2515,  and  are  barred  after 
the  lapse  of  five  years  after  they  are  due  and  payahle,  but  they 
do  not  become  due  until  after  the  assessment  Is  made.    Idem, 71$ 

TE3NANTS  IN  COMMON— 

1.  Sale  of  Growing  Timber  by  Co-Tenant. — One  of  several  tenants  In 
common,  can  not  cut  and  sell  logs  from  the  land  without  the 
consent  of  his  co-tenants,  so  as  to  divest  them  of  their  Interest. 
Novels,  &c.  V.  Kentucky  Lumber  Co 550 

2  Buyer  May  Refuse  to  Receive. — ^Where  a  co-tenant  attempts  to 
sell  logs  cut  from  the  land  without  the  consent  of  co-tenant,  the 
buyer  may  refuse  to  receive  the  logs  upon  the  ground  that^he 
has  nx)   title.    Idem 550 

TENDER— 

See  Contracts,  6. 

TRESPASSERS— 

See  Negligence,  25. 

TRIAL^ 

See  Criminal  Law,  19. 

TRUSTEES.     (See  Negligence^  10,  11,  12,  18.)— 

1.  Power  to  Borrow  Money. — ^Where  no  duty  was  imposed  on  a  trus- 

tee, which  rendered  it  necessary  for  him  to  borrow  money,  a 
note  executed  by  him  as  trustee  for  borrowed  money,  was  noth- 
ing more  than  an  individual  obligation.  Farmers  &  Traders 
Bank  of  Shelbsrville  v.  Fidelity  &  Deposit  Co.  of  Maryland.  .384 

2.  Acceptance  of  Trust  Fund  In  Payment  of  Individual  Obligation 

of  Trustee. — Where  a  bank  was  charged  with  notice  that  money 
which  it  received  from  a  trustee  In  payment  of  his  Individual 
debt  was  a  part  of  the  trust  estate,  it  must  account  to  the 
cestui  que  trust  for  the  money  received.    Idem 884 

3.  Subrogation. — A  surety  of  a  trustee  who  has  been  compjelled  to 

account  for  the  defalcation  of  his  principal,  is  entitled  to  be 
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subrogated  to  the  rights  of  the  cestui  que  trust  against  one  who 
has  wrongfully  appropriated  part  of  the  trust  estate.    Idem. 384 

ULTRA  VIRES— 

See  Corporations,  8. 

USURY— 

See  Building  A  Loan»  Ac,  1. 

VENDOR  AND  VENDEE— 
See  Damages,  3. 

VENUE,  CHANGE  OF— 

See  Criminal  Law,  6,  7,  8. 

VENUE  OF  PROSECUTIONS— 
See  Criminal  Law,  23. 

VERDICT— 

See  Common  Carrier,  9. 

VIEWING  PREMISES— 
See  Negligence,  29. 

VICIOUS  ANIMALS— 

1.  Failure  to  Plead  Negative  Allegations. — ^The  plaintiff  in  an  action* 

under  Kentucky  Statutes,  section  68,  to  recover  damages  for 
injuries  from  the  bite  of  a  dog  owned  and  k^t  by  defendants, 
need  not  allege  that  the  injuries  did  not  occur  upon  the  prem- 
ises of  the  owner  after  night,  or  that  plaintiff  was  not  engaged 
in  some  unlawful  act  during  the  day  time:  these  exceptions  to 
the  statute  being  matters  of  defense.    Wolff  v.  Lamann 343 

2.  Contributory  Negligence. — It  was  a  question  for  the  jury  whether 

plaintiff,  a  girl,  eleven  years  old,  who  was  bitten  by  a  dog,  was 
guilty  of  contributory  negligence  in  teasing  and  annoying  a 
dog  while  he  was  eating:  the  inquiry  being  whether  she  exer- 
cised that  degree  of  care  which,  under  the  circumstances, 
would  reasonably  be  expected  of  a  girl  of  her  y«ars  and  ca- 
pacity.    Idem 343 

VOID  ORDINANCE— 

See  Municipal  Corporatlomi,  7,  8. 

VOID  FOR  UNCERTAINTY— 
See  Criminal  Law,  15. 
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VOLUNTEER—  .    , 

See  Negligence,  5. 

WAIVER.     (See  Roads,  &c.,  1;  Common  Carrier,  14;  Benevolent  So- 
cieties, 23;  Insurance,  5;  Lien,  8.) — 

WILLS— 

1.  Defeasible  Fee — ^When  Become  Absolute. — ^Testator  devised  his  es- 

tate to  his  three  children,  two  sons  and  a  daughter.  As  to  the 
daughter  it  was  provided  that  If  she  should  die,  leaving  no  issue 
surviving,  her  share  should  be  divided  between  testator's  sur- 
viving children,  and  as  to  each  of  the  sons,  it  was  provided  that 
If  he  should  die  without  leaving  issue  surviving,  before  attaining 
the  age  of  twenty-five  years,  his  share  should  be  equally  di- 
vided between  testator's  surviving  children,  on  the  same  terms 
and  conditions  as  the  share  hereinbefore  devised  to  such  child. 
Upon  the  death  of  one  of  the  sons  without  issue  before  reaching 
the  age  of  twenty-five  years,  his  share,  passed  to  his  brother 
and  sister  with  the  same  restrictions  which  attached  to  the 
shares  originally  devised  to  them,  and  upon  the  subsequent 
death  of  the  daughter,  without  issue,  her  share -passed  to  her 
sole  surviving  brother  without  restriction.  Therefore,  upon 
his  deaths  without  issue,  after  reaching  the  age  of  twenty-one 
years,  but  before  reaching  the  age  of  twenty-five  years,  the  one- 
half  of  the  estate,  which  passed  to  him  from  his  sister,  descend- 
ed from  him  to  his  mother,  and  the  other  half  of  the  estate  de- 
scended to  testator's  brother  and  sister  as  undevised  estate. 
Richardson  v.  Young,  &c 42 

2.  Absolute   Power   of   Disposition   Creating   Fee — ^Void   Limitation 

Over. — Where  a  testator  devised  land  to  his  son  with  power  to 
sell  and  convey  without  any  requirement  as  to  the  reinvest- 
ment of  the  proceeds,  but  providing  that  if  the 
proceeds  should,  at  the  time  of  his  son's  death,  be 
invested  In  other  land,  and  he  should  die  without  descendants, 
then  such  land  should  revert  back  and  becomes  a  part  of  testa- 
tor's general  estate,  the  son  took  the  fee:  the  limitation  over, 
after  the  absolute  power  of  disposition  was  given,  being  void. 

Clay,  &c.  V.  Chenault 77 

8.  Revocation— Loss  of  Subsequent  Will. — ^Under  Kentucky  Statutes, 
section  4833,  providing  that  **No  will  or  codicil,  or  any  part 
thereof,  shall  be  revoked  unless  by  the  marriage  ef  the  testator, 
or  by  a  subsequent  will  or  codicil  or  by  some  writing  declaring 
an  Intention  to  revoke  the  same,  executed  in  the  manner  in 
.  which  a  will  Is  required  to  be  executed."  Where  a  will  is  con- 
tested, on  the  ground  that  ft  was  revoked,^  by  a  subsequent 
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will,  which  has  been  lost,  the  burden  Is  on  the  contestants  to 
show  the  due  and  proper  execution  of  the  subsequent  will,  and 
also  that  it  expressly  revoked  the  will  in  contest,  or  was  sub- 
stantially inconsistent  therewith.    Muller,  &c.,  v.  MuUer,  &c 511 

4.  Proof  of  Contents  by  Parol  Testimony. — After  a  proof  that  the 
subsequent  will' is  lost.  Its  contents  may  be  established  by  parol 
testimony,  and  the  declarations  of  the  testator,  are  competent  to 
show  that  it  was  inconsistent  with  the  will  ii^  contest. 
Idem    611 
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